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Title  3 —  Executive  Order  12856  of  August  3,  1993 

The  President  Federal  Compliance  With  Right-to-Know  Laws  and  Pollution 

Prevention  Requirements 

WHEREAS,  the  Emergency  Planning  and  Community  Right-to-Know  Act 
of  1986  (42  U.S.C.  11001-11050)  (EPCRA)  established  programs  to  provide 
the  public  with  important  information  on  the  hazardous  and  toxic  chemicals 
in  their  communities,  and  established  emergency  planning  and  notification 
requirements  to  protect  the  public  in  the  event  of  a  release  of  extremely 
hazardous  substances; 

WHEREAS,  the  Federal  Government  should  be  a  good  neighbor  to  local 
communities  by  becoming  a  leader  in  providing  information  to  the  public 
concerning  toxic  and  hazardous  chemicals  and  extremely  hazardous  sub¬ 
stances  at  Federal  facilities,  and  in  planning  for  and  preventing  harm  to 
the  public  through  the  plaimed  or  unplaimed  releases  of  chemicals; 

WHEREAS,  the  Pollution  Prevention  Act  of  1990  (42  U.S.C.  13101-13109) 
(PPA)  established  that  it  is  the  national  policy  of  the  United  States  that, 
whenever  feasible,  pollution  should  be  prevented  or  reduced  at  the  source; 
that  pollution  that  cannot  be  prevented  should  be  recycled  in  an  environ¬ 
mentally  safe  maimer;  that  pollution  that  cannot  be  prevented  or  recycled 
should  be  treated  in  an  environmentally  safe  manner;  and  that  disposal 
or  other  release  into  the  environment  should  be  employed  only  as  a  last 
resort  and  should  be  conducted  in  an  environmentally  safe  manner; 

WHEREAS,  the  PPA  required  the  Administrator  of  the  Environmental  Protec¬ 
tion  Agency  (EPA)  to  promote  source  reduction  practices  in  other  agencies; 

WHEREAS,  the  Federal  Government  should  become  a  leader  in  the  Held 
of  pollution  prevention  through  the  management  of  its  facilities,  its  acquisi¬ 
tion  practices,  and  in  supporting  the  development  of  innovative  pollution 
prevention  programs  and  technologies; 

WHEREAS,  the  environmental,  energy,  and  economic  beneHts  of  energy 
and  water  use  reductions  are  very  significant;  the  scope  of  innovative  pollu¬ 
tion  prevention  programs  must  be  broad  to  adequately  address  the  highest- 
risk  environmental  problems  and  to  take  full  advantage  of  technological 
opportunities  in  sectors  other  than  industrial  manufacturing;  the  Energy 
Policy  Act  of  1992  (Public  Law  102-486  of  October  24,  1992)  requires 
the  Secretary  of  Energy  to  work  with  other  Federal  agencies  to  signiHcantly 
reduce  the  use  of  energy  and  reduce  the  related  environmental  impacts 
by  promoting  use  of  energy  efhciency  and  renewable  energy  technologies; 
and 

WHEREAS,  as  the  largest  single  consumer  in  the  Nation,  the  Federal  Govern¬ 
ment  has  the  opportunity  to  realize  signiHcant  economic  as  well  as  environ¬ 
mental  beneHts  of  pollution  prevention; 

AND  IN  ORDER  TO: 

Ensure  that  all  Federal  agencies  conduct  their  facility  management  and 
acquisition  activities  so  that,  to  the  maximum  extent  practicable,  the  quantity 
of  toxic  chemicals  entering  any  wastestream,  including  any  releases  to  the 
environment,  is  reduced  as  expeditiously  as  possible  through  source  reduc¬ 
tion;  that  waste  that  is  generated  is  recycled  to  the  maximum  extent  prac¬ 
ticable;  and  that  any  wastes  remaining  are  stored,  treated  or  disposed  of 
in  a  manner  protective  of  public  health  and  the  environment; 
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Require  Federal  agencies  to  report  in  a  public  manner  toxic  chemicals  enter¬ 
ing  any  wastestream  from  their  facilities,  including  any  releases  to  the  envi¬ 
ronment,  and  to  improve  local  emergency  planning,  response,  and  accident 
notification;  and 

Help  encourage  markets  for  clean  technologies  and  safe  alternatives  to  ex¬ 
tremely  hazardous  substances  or  toxic  chemicals  through  revisions  to  speci¬ 
fications  and  standards,  the  acquisition  and  procurement  process,  and  the 
testing  of  innovative  pollution  prevention  tec^ologies  at  Federal  facilities 
or  in  acquisitions; 

NOW  THEREFORE,  by  the  authority  vested  in  me  as  President  by  the  Con¬ 
stitution  and  the  laws  of  the  United  States  of  America,  including  the  EPCRA, 
the  PPA,  and  section  301  of  title  5,  United  States  Code,  it  is  hereby  ordered 
as  follows: 

Section  1.  Applicability. 

1-101.  As  delineated  below,  the  head  of  each  Federal  agency  is  responsible 
for  ensuring  that  all  necessary  actions  are  taken  for  the  prevention  of  pollution 
with  respect  to  that  agency’s  activities  and  facilities,  and  for  ensuring  that 
agency’s  compliance  with  pollution  prevention  and  emergency  planning 
and  ccHnmunity  right-to-know  provisions  established  pursuant  to  all  imple¬ 
menting  regulations  issued  pursuant  to  EPCRA  and  PPA. 

1-102.  Except  as  otherwise  noted,  this  order  is  applicable  to  all  Federal 
agencies  that  either  own  or  operate  a  "facility”  as  that  term  is  defined 
in  section  329(4)  of  EPCRA,  if  such  facility  meets  the  threshold  requirements 
set  forth  in  EPCRA  for  compliance  as  modified  by  section  3-304(b)  of 
this  order  ("covered  facilities”).  Except  as  provided  in  section  1-103  and 
section  1-104  below,  each  Federal  agency  must  apply  all  of  the  provisions 
of  this  order  to  each  of  its  covered  facilities,  including  those  facilities  which 
are  subject,  independent  of  this  order,  to  the  provisions  of  EPCRA  and 
PPA  (e.g.,  certain  Govemment-owned/contractor-operated  facilities  (GCX^O’s), 
for  chemicals  meeting  EPCRA  thresholds).  This  order  does  not  apply  to 
Federal  agency  facilities  outside  the  customs  territory  of  the  United  States, 
such  as  United  States  diplomatic  and  consular  missions  abroad. 

1-103.  Nothing  in  this  order  alters  the  obligations  which  GOCO’s  and  Govern¬ 
ment  corporation  facilities  have  under  EPCRA  and  PPA  independent  of 
this  order  or  subjects  such  facilities  to  EPCRA  or  PPA  if  they  are  otherwise 
excluded.  However,  consistent  with  section  1-104  below,  each  Federal  agency 
shall  include  the  releases  and  transfers  from  all  such  facilities  when  meeting 
all  of  the  Federal  agency’s  responsibilities  under  this  order. 

1- 104.  To  facilitate  compliance  with  this  order,  each  Federal  agency  shall 
provide,  in  all  future  contracts  between  the  agency  and  its  relevant  contrac¬ 
tors,  for  the  contractor  to  supply  to  the  Federal  agency  all  information 
the  Federal  agency  deems  necessary  for  it  to  comply  with  this  order.  In 
addition,  to  the  extent  that  compliance  with  this  order  is  made  more  difficult 
due  to  lack  of  information  from  existing  contractors.  Federal  agencies  shall 
take  practical  steps  to  obtain  the  information  needed  to  comply  with  this 
order  from  such  contractors. 

Sec.  2-2.  Definitions. 

2- 201.  All  definitions  found  in  EPCRA  and  PPA  and  implementing  regula¬ 
tions  are  incorporated  in  this  order  by  reference,  with  the  following  excep¬ 
tion:  for  the  purposes  of  this  order,  the  term  "person”,  as  defined  in  section 
329(7)  of  EPCRA,  also  includes  Federal  agencies. 

2-202.  Federal  agency  means  an  Executive  agency,  as  defined  in  5  U.S.C. 
105.  For  the  purpose  of  this  order,  military  departments,  as  defined  in 
5  U.S.C.  102,  are  covered  under  the  auspices  of  the  Department  of  Defense. 

2-203.  Pollution  Prevention  means  "source  reduction,”  as  defined  in  the 
PPA,  and  other  practices  that  reduce  or  eliminate  the  creation  of  pollutants 
through:  (a)  increased  efficiency  in  the  use  of  raw  materials,  energy,  water, 
or  other  resources;  or  (b)  protection  of  natural  resources  by  conservation. 
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2-204.  COCO  means  a  Govemment-owned/contractor-operated  facility  which 
is  owned  by  the  Federal  Government  but  all  or  portions  of  which  are 
operated  by  private  contractors. 

2-205.  Administrator  means  the  Administrator  of  the  EPA. 

2-206.  Toxic  Chemical  means  a  substance  on  the  list  described  in  section 
313(c)  of  EPCRA. 

2- 207.  Toxic  Pollutants.  For  the  purposes  of  section  3-302(a)  of  this  order, 
the  term  “toxic  pollutants"  shall  include,  but  is  not  necessarily  limited 
to,  those  chemicals  at  a  Federal  facility  subject  to  the  provisions  of  section 
313  of  EPCRA  as  of  December  1,  1993.  Federal  agencies  also  may  choose 
to  include  releases  and  transfers  of  other  chemicals,  such  as  “extremely 
hazardous  chemicals"  as  defined  in  section  329(3)  of  EPCRA.  hazardous 
wastes  as  defined  under  the  Resource  Conservation  and  Recovery  Act  of 
1976  (42  U.S.C.  6901-6986)  (RCRA),  or  hazardous  air  pollutants  under  the 
Clean  Air  Act  Amendments  (42  U.S.C.  7403-7626):  however,  for  the  purposes 
of  establishing  the  agency’s  baseline  under  3-302(c).  such  “other  chemicals" 
are  in  addition  to  (not  instead  of)  the  section  313  chemicals.  The  term 
“toxic  pollutants^*  does  not  include  hazardous  waste  subject  to  remedial 
action  generated  prior  to  the  date  of  this  order. 

Sec.  3-3.  Implementation. 

3- 301.  Federal  Agency  Strategy.  Within  12  months  of  the  date  of  this  order, 
the  head  of  each  Federal  agency  must  develop  a  written  pollution  prevention 
strategy  to  achieve  the  requirements  speciHed  in  sections  3-302  through 
3-305  of  this  order  for  that  agency.  A  copy  thereof  shall  be  provided  to 
the  Administrator.  Federal  agencies  are  encouraged  to  involve  the  public 
in  developing  the  required  strategies  under  this  order  and  in  monitoring 
their  subsequent  progress  in  meeting  the  requirements  of  this  order.  The 
strategy  shall  include,  but  shall  not  be  limited  to,  the  following  elements: 

(a)  A  pollution  prevention  policy  statement,  developed  by  each  Federal 
agency,  designating  principal  responsibilities  for  development,  implementa¬ 
tion,  and  evaluation  of  the  strategy.  The  statement  shall  reflect  the  Federal 
agency’s  commitment  to  incorporate  pollution  prevention  through  source 
reduction  in  facility  management  and  acquisition,  and  it  shall  identify  an 
individual  responsible  for  coordinating  the  Federal  agency’s  efforts  in  this 
area. 

(b)  A  commitment  to  utilize  pollution  prevention  through  source  reduction, 
where  practicable,  as  the  primary  means  of  achieving  and  maintaining  com¬ 
pliance  with  all  applicable  Federal,  State,  and  local  environmental  require¬ 
ments. 

3-302.  Toxic  Chemical  Reduction  Goals,  (a)  The  head  of  each  Federal  agency 
subject  to  this  order  shall  ensure  that  the  agency  develops  voluntary  goals 
to  reduce  the  agency’s  total  releases  of  toxic  chemicals  to  the  environment 
and  off-site  transfers  of  such  toxic  chemicals  for  treatment  and  disposal 
from  facilities  covered  by  this  order  by  50  percent  by  December  31.  1999. 
To  the  maximum  extent  practicable,  such  reductions  shall  be  achieved  by 
implementation  of  source  reduction  practices. 

(b)  The  baseline  for  measuring  reductions  for  purposes  of  achieving  the 
50  percent  reduction  goal  for  each  Federal  agency  shall  be  the  first  year 

'  in  which  releases  of  toxic  chemicals  to  the  environment  and  off-site  transfers 
of  such  chemicals  for  treatment  and  disposal  are  publicly  reported.  The 
baseline  amount  as  to  which  the  50  percent  reduction  goal  applies  shall 
be  the  aggregate  amount  of  toxic  chemicals  reported  in  the  baseline  year 
for  all  of  that  Federal  agency’s  facilities  meeting  the  threshold  applicability 
requirements  set  forth  in  section  1-102  of  this  order.  In  no  event  shall 
the  baseline  be  later  than  the  1994  reporting  year. 

(c)  Alternatively,  a  Federal  agency  may  choose  to  achieve  a  50  percent 
reduction  goal  for  toxic  pollutants.  In  such  event,  the  Federal  agency  shall 
delineate  the  scope  of  its  reduction  program  in  the  written  pollution  preven¬ 
tion  strategy  that  is  required  by  section  3-301  of  this  order.  The  baseline 
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for  measuring  reductions  for  purposes  of  achieving  the  50  percent  reduction 
requirement  for  each  Federal  agency  shall  be  the  first  year  in  which  releases 
of  toxic  pollutants  to  the  environment  and  off-site  transfers  of  such  chemicals 
for  treatment  and  disposal  are  publicly  reported  for  each  of  that  Federal 
agency’s  facilities  encompassed  by  section  3-301.  In  no  event  shall  the 
byline  year  be  later  than  the  1994  reporting  year.  The  baseline  amount 
as  to  which  the  50  percent  reduction  goal  applies  shall  be  the  aggregate 
amount  of  toxic  pollutants  reported  by  the  agency  in  the  baseline  year. 
For  any  toxic  pollutants  included  by  the  agency  in  determining  its  baseline 
under  this  section,  in  addition  to  toxic  chemicals  under  EPCRA,  the  agency 
shall  report  on  sucii  toxic  pollutants  annually  under  the  provisions  of  section 
3-304  of  this  order,  if  practicable,  or  through  an  agency  report  that  is 
made  available  to  the  public. 

(d)  The  head  of  each  Federal  agency  shall  ensure  that  each  of  its  covered 
facilities  develops  a  written  pollution  prevention  plan  no  later  than  the 
end  of  1995,  which  sets  forth  the  facility’s  contribution  to  the  goal  established 
in  section  3-302(a)  of  this  order.  Federal  agencies  shall  conduct  assessments 
of  their  facilities  as  necessary  to  ensure  development  of  such  plans  and 
of  the  facilities’  pollution  prevention  programs. 

3-303.  Acquisition  and  Procurement  Goals,  (a)  Each  Federal  agency  shall 
establish  a  plan  and  goals  for  eliminating  or  reducing  the  unnecessary  acquisi¬ 
tion  by  that  agency  of  products  containing  extremely  hazardous  substances 
or  toxic  chemicals.  Similarly,  each  Federal  agency  shall  establish  a  plan 
and  goal  for  voluntarily  reducing  its  own  manufacturing,  processing,  and 
use  of  extremely  hazardous  substances  and  toxic  chemicals.  Priorities  shall 
be  developed  by  Federal  agencies,  in  coordination  with  EPA,  for  implement¬ 
ing  this  section. 

(b)  Within  24  months  of  the  date  of  this  order,  the  Department  of  Defense 
(DOD)  and  the  General  Services  Administration  (GSA),  and  other  agencies, 
as  appropriate,  shall  review  their  agency’s  standardized  documents,  including 
specifications  and  standards,  and  identify  opportunities  to  eliminate  or  re¬ 
duce  the  use  by  their  agency  of  extremely  hazardous  substances  and  toxic 
chemicals,  consistent  with  l^e  safety  and  reliability  requirements  of  their 
agency  mission.  The  EPA  shall  assist  agencies  in  meeting  the  requirements 
of  this  section,  including  identifying  substitutes  and  setting  priorities  for 
these  reviews.  By  1999,  DOD,  GSA  and  other  affected  agencies  shall  make 
all  appropriate  revisions  to  these  specifications  and  standards. 

(c)  Any  revisions  to  the  Federal  Acquisition  Regulation  (FAR)  necessary 
to  implement  this  order  shall  be  made  within  24  months  of  the  date  of 
this  order. 

(d)  Federal  agencies  are  encouraged  to  develop  and  test  innovative  pollu¬ 
tion  prevention  technologies  at  their  facilities  in  order  to  encourage  the 
development  of  strong  markets  for  such  technologies.  Partnerships  should 
be  encouraged  between  industry.  Federal  agencies,  Government  laboratories, 
academia,  and  others  to  assess  and  deploy  innoA^tive  environmental  tech¬ 
nologies  for  domestic  use  and  for  markets  abroad. 

3-304.  Toxics  Release  Inventory/Pollution  Prevention  Act  Reporting,  (a)  The 
head  of  each  Federal  agency  shall  comply  with  the  provisions  set  forth 
in  section  313  of  EPCRA,  section  6607  of  PPA,  all  implementing  regulations, 
and  future  amendments  to  these  authorities,  in  light  of  applicable  guidance 
as  provided  by  EPA. 

(b)  The  head  of  each  Federal  agency  shall  comply  with  these  provisions 
without  regard  to  the  Standard  Industrial  Classification  (SIC)  delineations 
that  apply  to  the  Federal  agency’s  facilities,  and  such  reports  shall  be  for 
all  releases,  transfers,  and  wastes  at  such  Federal  agency’s  facility  without 
regard  to  the  SIC  code  of  the  activity  leading  to  the  release,  transfer,  or 
waste.  All  other  existing  statutory  or  regulatory  limitations  pr  exemptions 
on  the  application  of  EPCRA  section  313  shall  apply  to  the  reporting  require¬ 
ments  set  forth  in  section  3-304 (a)  of  this  order. 
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(c)  The  first  year  of  compliance  shall  be  no  later  than  for  the  1994 
calendar  year,  with  reports  due  on  or  before  July  1. 1995. 

3- 305.  Emergency  Planning  and  Community  Right-to-Know  Reporting  Re¬ 
sponsibilities.  The  head  of  each  Federal  agency  shall  comply  with  the  provi¬ 
sions  set  forth  in  sections  301  through  312  of  EPCRA.  all  implementing 
regulations,  and  future  amendments  to  these  authorities,  in  light  of  any 
applicable  guidance  as  provided  by  EPA.  Effective  dates  for  compliance 
shall  be:  (a)  With  respect  to  the  provisions  of  section  302  of  EPCRA,  emer¬ 
gency  planning  notihcation  shall  be  made  no  later  than  7  months  after 
the  date  of  this  order. 

(b)  With  respect  to  the  provisions  of  section  303  of  EPCRA,  all  information 
necessary  for  the  applicable  Local  Emergency  Planning  Committee  (LEPC’s) 
to  prepare  or  revise  local  Emergency  Response  Plans  shall  be  provided 
no  later  than  1  year  after  the  date  of  this  order. 

(c)  To  the  extent  that  a  facility  is  required  to  maintain  Material  Safety 
Data  Sheets  under  any  provisions  of  law  or  Executive  order,  information 
required  under  section  311  of  EPCRA  shall  be  submitted  no  later  than 
1  year  after  the  date  of  this  order,  and  the  hrst  year  of  compliance  with 
section  312  shall  be  no  later  than  the  1994  calendar  year,  with  reports 
due  on  or  before  March  1, 1995. 

(d)  The  provisions  of  section  304  of  EPCRA  shall  be  effective  beginning 
January  1, 1994. 

(e)  These  compliance  dates  are  not  intended  to  delay  implementation 
of  earlier  timetables'  already  agreed  to  by  Federal  agencies  and  are  inapplica¬ 
ble  to  the  extent  they  interfere  with  those  timetables. 

Sec.  4-4.  Agency  Coordination. 

4- 401.  By  February  1,  1994,  the  Administrator  shall  convene  an  Interagency 
Task  Force  composed  of  the  Administrator,  the  Secretaries  of  Commerce, 
Defense,  and  Energy,  the  Administrator  of  General  Services,  the  Administrator 
of  the  Office  of  Procurement  Policy  in  the  Office  of  Management  and  Budget, 
and  such  other  agency  officials  as  deemed  appropriate  based  upon  lists 
of  potential  participants  submitted  to  the  Administrator  pursuant  to  this 
section  by  the  agency  head.  Each  agency  head  may  designate  other  senior 
agency  officials  to  act  in  his/her  stead,  where  appropriate.  The  Task  Force 
will  assist  the  agency  heads  in  the  implementation  of  the  activities  required 
under  this  order. 

4-402.  Federal  agencies  subject  to  the  requirements  of  this  order  shall  submit 
annual  progress  reports  to  the  Administrator  beginning  on  October  1,  1995. 
These  reports  shall  include  a  description  of  the  progress  that  the  agency 
has  made  in  complying  with  all  aspects  of  this  order,  including  the  pollution 
reductions  requirements.  This  reporting  requirement  shall  expire  after  the 
report  due  on  October  1,  2001. 

4-403.  Technical  Advice.  Upon  request  and  to  the  extent  practicable,  the 
Administrator  shall  provide  technical  advice  and  assistance  to  Federal  agen¬ 
cies  in  order  to  foster  full  compliance  with  this  order.  In  addition,  to 
the  extent  practicable,  all  Federal  agencies  subject  to  this  order  shall  provide 
technical  assistance,  if  requested,  to  LEPC’s  in  their  development  of  emer¬ 
gency  response  plans  and  in  fulfillment  of  their  community  right-to-know 
and  risk  reduction  responsibilities. 

4-404.  Federal  agencies  shall  place  high  priority  on  obtaining  funding  and 
resources  needed  for  implementing  all  aspects  of  this  order,  including  the 
pollution  prevention  strategies,  plans,  and  assessments  required  by  this  order, 
by  identifying,  requesting,  and  allocating  funds  through  line-item  or  direct 
funding  requests.  Federal  agencies  shall  make  such  requests  as  required 
in  the  Federal  Agency  Pollution  Prevention  and  Abatement  Planning  Process 
and  through  agency  budget  requests  as  outlined  in  Office  of  Management 
and  Budget  (0MB)  Circulars  A-106  and  A-11,  respectively.  Federal  agencies 
should  apply,  to  the  maximum  extent  practicable,  a  life  cycle  analysis  and 
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total  cost  accounting  principles  to  all  projects  needed  to  meet  the  require¬ 
ments  of  this  order. 

4- 405.  Federal  Government  Environmental  Challenge  Program.  The  Adminis¬ 
trator  shall  establish  a  “Federal  Government  Environmental  Challenge  Pro¬ 
gram”  to  recognize  outstanding  environmental  management  performance  in 
Federal  agencies  and  facilities.  The  program  shall  consist  of  two  components 
that  challenge  Federal  agencies;  (a)  to  agree  to  a  code  of  environmental 
principles  to  be  developed  by  EPA,  in  cooperation  with  other  agencies, 
that  emphasizes  pollution  prevention,  sustainable  development  and  state- 
of-the-art  environmental  management  programs,  and  (b)  to  submit  applica¬ 
tions  to  EPA  for  individual  Federal  agency  facilities  for  recognition  as  “Model 
Installations.”  The  program  shall  also  include  a  means  for  recognizing  indi¬ 
vidual  Federal  employees  who  demonstrate  outstanding  leadership  in  pollu¬ 
tion  prevention. 

Sec.  5-5.  Compliance. 

5- 501.  By  December  31,  1993,  the  head  of  each  Federal  agency  shall  provide 
the  Administrator  with  a  preliminary  list  of  facilities  that  potentially  meet 
the  requirements  for  reporting  under  the  threshold  provisions  of  EPCRA, 
PPA,  and  this  order. 

5-502.  The  head  of  each  Federal  agency  is  responsible  for  ensuring  that 
such  agency  take  all  necessary  actions  to  prevent  pollution  in  accordance 
with  this  order,  and  for  that  agency’s  compliance  with  the  provisions  of 
EPCRA  and  PPA.  Compliance  with  EPCRA  and  PPA  means  compliance 
with  the  same  substantive,  procedural,  and  other  statutory  and  regulatory 
requirements  that  would  apply  to  a  private  person.  Nothing  in  this  order 
shall  be  construed  as  maldng  the  provisions  of  sections  325  and  326  of 
EPCRA  applicable  to  any  Federal  agency  or  facility,  except  to  the  extent 
that  such  Federal  agency  or  facility  would  independently  be  subject  to 
such  provisions.  EPA  shall  consult  with  Federal  agencies,  if  requested,  to 
determine  the  applicability  of  this  order  to  particular  agency  facilities. 

5-503.  Each  Federal  agency  subject  to  this  order  shall  conduct  internal 
reviews  and  audits,  and  take  such  other  steps,  as  may  be  necessary  to 
monitor  compliance  with  sections  3-304  and  3-305  of  this  order. 

5-504.  The  Administrator,  in  consultation  with  the  heads  of  Federal  agencies, 
may  conduct  such  reviews  and  inspections  as  may  be  necessary  to  monitor 
compliance  with  sections  3-304  and  3-305  of  this  order.  Except  as  excluded 
under  section  6-601  of  this  order,  all  Federal  agencies  are  encouraged  to 
cooperate  fully  with  the  efforts  of  the  Administrator  to  ensure  compliance 
with  sections  3-304  and  3-305  of  this  order. 

5-505.  Federal  agencies  are  further  encouraged  to  comply  with  all  state 
and  local  right-to-know  and  pollution  prevention  requirements  to  the  extent 
that  compliance  with  such  laws  and  requirements  is  not  otherwise  already 
mandated. 

5-506.  Whenever  the  Administrator  notifies  a  Federal  agency  that  it  is 
not  in  compliance  with  an  applicable  provision  of  this  order,  the  Federal 
agency  shall  achieve  compliance  as  promptly  as  is  practicable. 

5-507.  The  EPA  shall  report  annually  to  the  President  on  Federal  agency 
compliance  with  the  provisions  of  section  3-304  of  this  order. 

5-508.  To  the  extent  permitted  by  law  and  unless  such  documentation 
is  withheld  pursuant  to  section  6-601  of  this  order,  the  public  shall  be 
afforded  ready  access  to  all  strategies,  plans,  and  reports  required  to  be 
prepared  by  Federal  agencies  under  this  order  by  the  agency  preparing 
the  strategy,  plan,  or  report.  When  the  reports  are  submitted  to  ^A,  EPA 
shall  compile  the  strategies,  plans,  and  reports  and  make  them  publicly 
available  as  well.  Federal  agencies  are  encouraged  to  provide  such  strategies, 
plans,  and  reports  to  the  State  and  local  authorities  where  their  facilities 
are  located  for  an  additional  point  of  access  to  the  public. 
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(FR  Doc.  93-19060 
Filed  8-t-93;  4:37  pm) 
Billing  code  3195-01-P 


Sec.  6-6.  Exemption. 

6- 601.  In  the  interest  of  national  security,  the  head  of  a  Federal  agency 
may  request  from  the  President  an  exemption  from  complying  with  the 
provisions  of  any  or  all  aspects  of  this  order  for  particular  Federal  agency 
facilities,  provided  that  the  procedures  set  forth  in  section  120(j)(l)  of  the 
Comprehensive  Environmental  Response,  Compensation,  and  Liability  Act 
of  1980,  as  amended  (42  U.S.C.  9620(j)(l)),  are  followed.  To  the  maximum 
extent  practicable,  and  without  compromising  national  security,  all  Federal 
agencies  shall  strive  to  comply  with  ^e  purposes,  goals,  and  implementation 
steps  set  forth  in  this  order. 

Sec.  7-7.  General  Provisions. 

7- 701.  Nothing  in  this  order  shall  create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  by  a  party  against  the  United  States,  its  agencies 
or  instrumentalities,  its  officers  or  employees,  or  any  other  person. 


THE  WHITE  HOUSE, 
August  3,  1993. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


INTERSTATE  COMMERCE 
COMMISSION 

5  CFR  Chapter  XL 

49  CFR  Part  1000 

RIN  3209-AA00, 3209-AA04.  and  3209- 
AA15 

[Ex  Parte  No.  515] 

Supplemental  Standards  of  Ethical 
Conduct  For  Employees  of  the 
Interstate  Commerce  Commission 

AGENCY:  Interstate  Commerce 
Commission  (ICC). 

ACTION:  Final  rule. 

SUMMARY:  The  Interstate  Commerce 
Commission,  with  the  concurrence  of 
the  Office  of  Government  Ethics  (OGE). 
is  issuing  regulations  for  employees  of 
the  ICC  that  supplement  the  Standards 
of  Ethical  Conduct  for  Employees  of  the 
Executive  Branch  issued  by  OGE  in 
order  to  provide  for  a  successful  ICC 
ethics  program.  The  ICC  also  is 
repealing  its  Canons  of  Conduct  that 
were  superseded  by  these  standards. 
EFFECTIVE  DATE:  These  regulations  are 
effective  August  6, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clyde  J.  Hart,  Jr.,  Designated  Agency 
Ethics  Official,  (202)  927-6317  (TDD  for 
hearing  impaired:  (202)  927-5721.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  7, 1992,  OGE  published 
new  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  (57 
FR  35006-35067).  Codified  at  5  CFR 
part  2635,  the  new  standards  became 
effective  on  February  3, 1993. 

With  the  concurrence  of  OGE,  5  CFR 
2635.105  authorizes  agencies  to  publish 
agency-specific  supplemental 
regulations  that  are  necessary  properly 
to  implement  their  respective  ethics 
programs.  The  ICC,  with  OGE’s 


concurrence,  has  determined  that  the 
following  supplemental  rules,  which 
will  now  appear  in  new  5  CFR  chapter 
XL,  are  necessary  to  the  success  of  its 
ethics  program. 

II.  Analysis  of  the  Regulations 

Section  5001.101  General 

Section  5001.101  explains  that  the 
regulations  contained  in  the  final  rule 
apply  to  all  ICC  employees,  including 
members  of  the  Commission,  and  are 
supplemental  to  the  executive  branch¬ 
wide  standards.  Members  and 
employees  of  the  Interstate  Commerce 
Commission  also  are  subject  to  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  at  5 
CFR  part  2635,  the  executive  branch 
financial  disclosure  regulations  at  5  CFR 
part  2634,  and  additional  regulations 
regarding  their  conduct  published  by 
the  agency  at  in  49  CFR  part  1019. 

Section  5001 . 1 02  Prohibited  Interests 
in  For-hire  Transportation  Companies 

5  CFR  2635.403(a)  specifically 
authorizes  agencies,  by  supplemental 
regulation,  to  prohibit  or  restrict  the 
acquisition  or  holding  of  a  financial 
interest  or  a  class  of  financial  interests 
by  agency  employees  based  on  the 
determination  that  the  acquisition  or 
holding  of  such  interests  would  cause 
reasonable  persons  to  question  the 
impartially  and  objectivity  with  which 
agency  programs  are  administrated.  In 
its  Canons  of  Conduct,  the  ICC 
traditionally  has  prohibited  its 
employees  from  holding  any 
employment  or  other  official 
relationship  with,  or  owning  securities 
of,  or  being  otherwise  pecuniarily 
interested  in,  any  for-hire  transportation 
company.  For  members  of  the 
Commission  and  certain  other 
personnel,  these  prohibitions  are 
prescribed  by  49  U.S.C.  10301(d)  and 
10306(e).  By  49  CFR  1000.735-13, 
which  is  being  repealed  by  this  final 
rule,  the  ICC  extended  these 
prohibitions  to  all  ICC  personnel  in 
order  to  ensure  public  confidence  in  the 
integrity  of  its  programs  and  operations. 
New  §  5001.102  is  a  restatement  and 
continuation  of  this  standard. 

Section  5001.103  Impartiality 
Determinations  Involving  Members  of 
the  Interstate  Commerce  Commission 

The  Commission,  in  its  “Additional 
Canons  of  Conduct  for  Members”,  at  49 


CFR  1000.736-5,  which  is  being 
repealed  by  this  final  rule,  has  provided 
that  “If  an  interested  person  suggests 
that  a  member  should  disqualify  himself 
or  herself  in  a  particular  matter  because 
of  bias  or  prejudice,  the  member  shall  be 
the  sole  judge  of  his  or  her  own 
qualifications.”  Under  5  CFR 
2635.502(d),  however,  such 
determinations  are  ultimately  to  be 
made  by  the  “agency  designee”  who,  at 
the  ICC,  is  the  Designated  Agency  Ethics 
Official  (DAEO).  Except  in  the  case  of 
the  Chairman,  the  definition  of  “agency 
designee”  at  5  CFR  2635.102(b)  would 
preclude  a  member  of  the  Commission 
from  serving  as  the  agency  designee  for 
the  purposes  of  making  any 
determination  regarding  his  or  her  own 
conduct. 

Traditionally,  judges  act  upon 
motions  to  recuse  themselves  from  cases 
which  have  been  assigned  to  them. 
Because  Commissioners  perform  quasi¬ 
judicial  functions  when  voting  in  ICC 
adjudicatory  proceedings,  the  ICC 
believes  that  it  would  be  inappropriate 
for  any  person  other  than  the 
Commissioner  to  determine  whether  or 
not  he  or  she  should  be  disqualified 
from  performing  any  of  these  functions 
on  impartiality  grounds.  In  effect, 

§  5001.103  modifies  the  definition  of 
“agency  designee”  to  enable  the  ICC  to 
delegate  authority,  and,  in  fact, 
constitutes  a  delegation  of  authority  to 
each  member  of  the  Commission  to 
serve  as  his  or  her  own  agency  designee, 
in  consultation  with  the  Designated 
Agency  Ethics  Official,  for  the  purposes 
of  making  the  impartiality 
determination  contemplated  by  5  CFR 
2635.502(d)  in  relationship  to  ICC 
proceedings. 

Section  5001 . 1 04  Approval  for  Outside 
Employment 

Under  5  CFR  2635.803,  agencies  may, 
by  supplemental  regulation,  require 
employees  to  obtain  prior  approval 
before  engaging  in  outside  employment 
or  activities.  An  ICC  Canon  of  Conduct, 
49  CFR  1000.735-17,  which  is  being 
repealed  by  this  final  rule,  has  required 
such  advance  authorization.  While  new 
§  5001.104  is  intended  to  continue  that 
requirement,  it  differs  firom  the  ICC’s  old 
Canon  because  it  requires  prior  approval 
only  of  outside  employment.  However, 
a  definition  of  “employment”  has  been 
added  to  clarify  the  nature  of  the 
activities  that  are  subject  to  this 
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requirement,  and  it  is  general  enough  to 
include  those  undertakings  referenced 
in  the  Commission’s  Canon.  This 
language  also  helps  to  ensure  that 
determinations  to  approve  or 
disapprove  outside  employment  are  not 
made  arbitrarily,  but  on  the  basis  of 
standards  stated  in  applicable  statutes, 
the  new  OGE  regulations  and  this  ' 
supplemental  regulation.  In  order  to 
centralize  all  ICC  ethics  functions, 
responsibility  for  approval  of  outside 
employment  is  transferred  from  the 
Director  of  Personnel  to  the  DAEO. 

The  ICC  believes  that  this  prior 
approval  requirement  is  necessary  to 
ensure  that  any  problems  relating  to  an 
employee’s  outside  employment  are 
resolved  before  an  employee  begins 
such  an  undertaking. 

III.  Repeal  of  the  ICC  Canons  of 
Conduct 

Because  the  Commission’s  Canons  of 
Conduct  have  been  largely  su{>erseded 
by  the  new  executive  branch  standards 
of  ethical  conduct  and  financial 
disclosure  regulations,  5  CFR  parts  2634 
and  2635,  the  Commission  herewith  is 
repealing  existing  subparts  B,  C,  and  D 
of  49  CFR  part  1000.  By  a  separate 
rulemaking  being  published 
simultaneously  with  this  part,  the 
Commission  has  incorporated 
provisions  regarding  use  of  intoxicants 
and  sexual  harassment,  which  had  been 
contained  in  repealed  subpart  B,  into  a 
new  part  1019  of  title  49  of  the  Code  of 
Federal  Regulations. 

IV.  Matters  of  Regulatory  Procedure 
Administrative  Procedure  Act 

The  ICC  has  found  that  good  cause 
exists  under  5  U.S.C.  553  and  (d)(3) 
for  waiving,  as  unnecessary  and 
contrary  to  the  public  interest,  the 
general  notice  of  proposed  rulemaking 
and  the  30-day  delay  in  effectiveness  as 
to  these  rules  and  rep>eals.  The 
supplemental  regulations  are  essentially 
a  restatement  of  rules  previously 
contained  in  the  Canons  of  Conduct, 
and  the  ICC  believes  that  it  is  important 
to  a  smooth  transition  from  the 
Commission’s  Canons  to  the  executive 
branch  standards  that  these  rules 
become  effective  as  soon  as  possible. 
Furthermore,  this  rulemaking  is  related 
to  the  ICC’s  organization,  procedure  and 
practice. 

FeguJatory  Flexibility  Act 

The  Commission  has  determined 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  chapter  6)  that  these  regulations 
will  not  have  a  significant  impact  on 
small  business  entities  because  they 
affect  only  ICC  employees. 


Paperwork  Reduction  Act 

The  Commission  has  determined  that 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  does  not  apply  because 
these  regulations  do  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

Environmental  Impact 

This  decision  will  not  have  a 
significant  impact  upon  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources. 

List  of  Subjects 
5  CFR  Part  5001 

Conflict  of  interests.  Government 
employees. 

49  CFR  Part  1000 

Administrative  practice  and 
procedure.  Seals  and  insignia. 

Decided:  June  29, 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden. 

Approved:  July  29, 1993. 

Signey  L.  Strickland,  Jr., 

Secretory. 

Approved:  August  2, 1993. 

Stephen  D.  Potts, 

Director.  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Interstate  Commerce 
Commission,  with  the  concurrence  of 
the  Office  of  Government  Ethics,  is 
amending  title  5  of  the  Code  of  Federal 
Regulations  and  title  49,  chapter  X,  of 
the  Code  of  Federal  Regulations,  as 
follows: 

TITLE  5-{AMENDED] 

1.  A  new  chapter  XL,  consisting  of 
Part  5001,  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows; 

5  CFR  CHAPTER  XL— INTERSTATE 
COMMERCE  COMMISSION 

PART  5001— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE 
INTERSTATE  COMMERCE 
COMMISSION 

See. 

5001.101  General. 

5001.102  Prohibited  financial  interests  in 
for-hire  transportation  companies. 

5001.103  Impartiality  determinations  for 
members  of  the  Interstate  Commerce 
Commission. 

5001.104  Approval  for  outside 
employment. 

Authority:  5  U.S.C.  7301;  5  U.S.C  App. 
(Ethics  in  Government  Act  of  1978);  49 
U.S.C.  10301, 10306, 10321;  E.0. 12674,  54 


FR  15159,  3  CFR,  1989  Comp,  at  215,  as 
modified  by  E.O.  12731,  55  FR  42547,  3  CFP. 
1990  Comp.,  at  306,  5  CFR  2635.105, 

2635.403,  2635.803. 

§5001.101  General. 

In  accordance  with  5  CFR  2635.105, 
the  regulations  in  this  part  apply  to 
members  and  other  employees  of  the 
Interstate  Commerce  Commission  and 
supplement  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  contained  in  5  CFR  part  2635.  In 
addition  to  the  standards  in  5  CFR  part 
2635  and  and  this  part,  members  and 
other  employee  are  subject  to  the 
executive  branch  financial  disclosure 
regulations  contained  in  5  CFR  part 
2635  and  to  additional  regulations 
regarding  their  conduct  contained  in  49 
CFR  part  1019. 

§  5001 .1 02  Prohibited  financial  interests  in 
for-hire  transportation  companies. 

(a)  General  prohibition.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  no  member  or  other  employee 
of  the  Interstate  Commerce  Commission 
shall,  directly  or  indirectly: 

(1)  Be  employed  by  or  hold  any  other 
official  relationship  with  any  for-hire 
transportation  company  whether  or  not 
subject  to  the  Interstate  Commerce  Act; 
or 

(2)  Own  securities  of  or  be  in  any 
manner  pecuniarily  interested  in  any 
for-hire  transportation  company 
whether  or  not  subject  to  the  Interstate 
Commerce  Act. 

(b)  Indirect  relationships  and 
interests,  il]  For  the  purposes  of 
paragraph  (a)  of  this  section,  an  indirect 
relationship  with  or  interest  in  a  for-hire 
transportation  company  includes,  but  is 
not  limited  to,  an  interest  in; 

(1)  Any  company  that  owns  or 
controls  and  has  more  than  two  percent 
of  its  assets  directly  invested  in  or 
dervices  more  than  two  p>ercent  of  its 
income  directly  from  a  for-hire 
transportation  company  whether  or  not 
subject  to  the  Interstate  Commerce  Act; 
or 

(ii)  Any  company,  mutual  fund  or 
other  enterprise  which  has  an  interest  of 
more  than  ten  percent  of  its  assets 
directly  invested  in  or  derives  more 
than  ten  percent  of  its  income  directly 
from  for-hire  transportation  companies 
whether  or  not  subject  to  the  Interstate 
Commerce  Act. 

(2)  For  the  purposes  of  determining 
the  applicability  of  this  paragraph,  an 
employee  may  rely  on  the  most  recent 
financial  statement  issued  to  its  security 
holders  by  the  company,  fund  or  other 
enterprise. 

(c)  fcfcepf/ons.  (1)  Where  a  previously 
proper  holding  of  a  member  or  other 
employee  becomes  prohibited  because 
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of  the  enterprise’s  acquisition  of  an 
interest  in  a  for-hire  transportation 
company,  the  employee  shall  have  nine 
months  within  which  to  dispose  of  the 
interest. 

(2)  In  cases  of  financial  hardship 
where  the  relationship  or  interest  is  not 
prohibited  by  49  U.S.C.  10301(d)  or 
10306(e),  the  Designated  Agency  Ethics 
Official  may  grant  a  written  waiver  of 
the  prohibition  in  paragraph  (a)  of  this 
section  based  on  a  determination  that 
application  of  the  prohibition  is  not 
necessary  to  ensure  public  confidence 
in  the  impartiality  and  objectivity  with 
which  the  Commission’s  programs  are 
administered  or  to  avoid  a  violation  of 
part  2635  of  this  title. 

§  5001 .103  Impartiality  daterminations  for 
members  of  the  Interstate  Commerce 
Commission. 

A  member  is  an  “agency  designee’’  for 
the  purposes  of  making  an  impartiality 
disqualification  determination  \mder  5 
CFR  2635.502(d)  with  respect  to  the 
member’s  own  participation  in  a 
Commission  proceeding.  This 
determination  must  be  made  in 
consultation  with  the  Designated 
Agency  Ethics  Official. 

§  5001 .1 04  Prior  approval  for  outside 
employment 

(a)  Before  engaging  in  any  outside 
emplojrment,  whether  or  not  for 
compensation,  an  employee  of  the 
Interstate  Commerce  Conunission,  other 
than  a  Commissioner,  must  obtain  the 
written  approval  of  his  or  her  supervisor 
and  the  Designated  Agency  Ethics 
Official  (DAEO).  Requests  for  approval 
shall  be  forwarded  through  normal 
supervisory  chfmnels  to  ^e  DAEO  and 
shall  include,  at  a  minimum,  the 
following: 

(1)  A  statement  of  the  name  of  the 
person,  group,  or  other  organization  for 
whom  the  work  is  to  be  performed;  the 
type  of  work  to  be  performed:  tnd  the 
proposed  hours  of  work  and 
approximate  dates  of  employment; 

(2)  The  employee’s  certification  that 
the  outside  emplo)mtient  will  not 
depend  in  any  way  on  informatioi\ 
obtained  as  a  result  of  the  employee’s 
official  Government  position; 

(3)  The  employee’s  certification  tliat 
no  official  duty  time  or  Government 
property,  resources,  or  facilities  not 
available  to  the  general  public  will  be 
used  in  coimection  with  the  outside 
emplojnnent: 

(4)  The  employee’s  certification  that 
he  or  she  has  read,  is  familiar  with,  and 
will  abide  by  the  restrictions  contained 
in  all  applicable  Federal  laws  and 
regulations,  including  those  found  in  18 
U.S.C.  chapter  11  and  those  foimd  or 


referenced  in  subpart  H  (“Outside 
Activities’’)  of  5  CFR  part  2635 
(Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch); 
and 

(5)  The  written  approval  of  the 
employee’s  immediate  supervisor. 

(b)  Approval  shall  be  granted  only 
upon  a  determination  that  the  outside 
employment  is  not  expected  to  involve 
conduct  prohibited  by  statute  or  Federal 
regulation. 

(c)  For  purposes  of  this  section, 
“employment”  means  any  form  of  non- 
Federal  employment,  business 
relationship  or  activity  involving  the 
provision  of  personal  services  by  the 
employee,  whether  or  not  for 
compensation.  It  includes  but  is  not 
limited  to  personal  services  as  an 
officer,  director,  employee,  agent, 
attorney,  consultant,  contractor,  general 
partner,  trustee,  teacher  or  speaker.  It 
includes  writing  when  done  under  an 
arrangement  with  another  person  for 
production  or  publication  of  the  written 
product.  Prior  approval  is  not  required, 
however,  to  participate  in  the  activities 
of  a  nonprofit  charitable,  religious, 
professional,  social,  fraternal, 
educational,  recreational,  public  service, 
or  civic  organization,  imless  such 
activities  involve  the  provision  of 
professional  services  or  advice  or  are  for 
compensation  other  than  reimbursement 
for  expenses. 

49  CFR  CHAPTER  X— INTERSTATE 
COMMERCE  COMMISSION 

PART  1000— THE  COMMISSION 

2.  The  authority  citation  for  part  1000 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10303, 10321, 11144, 
and  11145. 

3.  Part  1000  is  amended  by  removing 
subparts  B,  C  and  D. 

(FR  Doc.  93-18871  Filed  8-5-93;  8:45  am) 
BILUNG  CODE  703S-01-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  28 
[CN-93-001  ] 

RIN  0581^75 

User  Fees  for  Cotton  Classification 
Services  to  Growers 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  making  final  the 


decrease  in  user  fees*charged  to  cotton 
growers  from  $1.92  per  bale  to  $1.87  per 
bale  for  cotton  classification  services 
under  the  Cotton  Statistics  and 
Estimates  Act  in  accordance  with  the 
formula  provided  in  the  Uniform  Cotton 
Classing  Fees  Act  of  1987. 

In  addition,  AMS  will  eliminate  the 
cotton  linters  standards  and  the 
classification  service  for  cotton  linters. 
There  has  been  virtually  no  demand  for 
official  linters  classification  services  in 
recent  years.  The  cost  of  maintaining  the 
cotton  linters  standards  is  no  longer 
justified. 

This  action  also  eliminates  manual 
classification  services  for  American 
Pima  cotton.  Since  the  quality  data  that 
is  provided  under  manual  classification 
is  now  provided  as  part  of  the  High 
Volume  Instrument  (HVI)  classification 
service,  it  has  been  determined  that 
there  is  no  practical  reason  to  continue 
to  provide  manual  classification  as  a 
sepeuate  service. 

EFFECTIVE  DATE:  August  6,  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Clibum,  202-720-3193. 

SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  detailing  the  revision  in 
fees  and  the  elimination  of  cotton  linters 
standards  and  manual  classification 
service  for  American  Pima  Cotton  was 
published  on  June  10, 1993,  in  the 
Federal  Register  (  58  FR  32454).  A  15* 
day  comment  period  was  provided  for 
interested  persons  to  respond  to  the^ 
proposed  rule;  one  comment  was 
received. 

'This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  “non¬ 
major”  since  it  does  not  meet  the 
criteria  for  a  major  regulatory  action  as 
stated  in  the  Order. 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  Acting  Administrator, 
Agricultural  Marketing  Service  (AMS), 
has  certified  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  because:  (1)  the  fee 
decrease  reflects  a  decrease  in  the  cost- 
per-unit  currently  borne  by  those 
entities  utilizing  the  services:  (2)  the 
cost  decrease  will  not  affect  competition 
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in  the  marketplace;  and  (3)  the  use  of 
classification  services  and  the  purchase 
of  standards  is  voluntary. 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  control  numbers  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.). 

The  revision  of  the  user  fee  paid  by 
cotton  growers  for  cotton  classification 
services  and  the  elimination  of  manual 
classification  services  for  American 
Pima  cotton  will  become  effective  upon 
publication  in  the  Federal  Register.  The 
elimination  of  the  cotton  linters 
standards  and  the  cotton  linters 
classification  services,  will  become 
effective  one  year  after  the  date  on 
which  the  final  rule  is  published,  as 
provided  by  the  Cotton  Standards  Act. 

Fees  for  Qassification  Under  the  Cotton 
Statistics  and  Estimates  Act  of  1927 

The  user  fee  charged  to  cotton 
producers  for  High  Volume  Instrument 
(HVI)  classification  services  imder  the 
Cotton  Statistics  and  Estimates  Act  (7 
U.S.C.  473a)  was  $1.92  per  bale  during 
the  1992  harvest  season  as  determined 
using  the  formula  provided  in  the 
Uniform  Cotton  Classing  Fees  Act  of 
1987.  The  fees  cover  salaries,  cost  of 
equipment  and  supplies,  and  other 
overhead  costs,  including 
administrative  and  supervisory  costs. 

The  establishment  of  standards  and 
the  preparation  and  maintenance  of 
standards  are  necessary  for  providing 
grower  classification  services.  The 
revised  fees  include  seven  cents  per  bale 
to  recover  standardization  costs, 
including  standards  which  must  be 
fireshly  prepared  each  year.  These  costs 
must  be  recovered  by  the  user  fees 
charged  to  growers  for  cotton 
classification  services  because  it  is 
anticipated  that  they  will  no  longer  be 
covered  by  appropriated  funds 
beginning  on  October  1, 1993. 

This  final  rule  establishes  the  user  fee 
charged  to  producers  for  High  Volume 
Instrument  (HVI)  classification  at  $1.87 
per  bale  during  ^e  1993  harvest  season. 

Public  Law  102-237  amended  the 
formula  in  the  Uniform  Cotton  Classing 
Fees  Act  for  establishing  the  producer’s 
classification  fee  so  that  the  producer’s 
fee  is  based  on  the  prevailing  method  of 
classification  requested  by  producers 
during  the  previous  year.  HVI  classing 
was  the  prevailing  method  of  cotton 
classification  requested  by  producers  in 
1992.  Therefore,  the  1993  producer’s 
user  fee  for  classification  service  is 
based  on  the  1992  base  fee  for  HVI 
classification. 


The  fee  was  calculated  by  applying 
the  formula  specified  in  the  Uniform 
Cotton  Classing  Fees  Act  of  1987,  as 
amended  by  Public  Law  102-237.  The 
1992  base  fee  for  HVI  classification 
exclusive  of  adjustments,  as  provided  by 
the  Act,  was  $1.86  per  bale.  A  2.5 
percent,  or  five  cents  per  bale  increase 
due  to  the  implicit  price  deflator  of  the 
gross  domestic  product  added  to  the 
$1.86  resulted  in  a  1993  base  fee  of 
$1.91  per  bale.  The  formula  in  the  Act 
provides  for  the  use  of  the  percentage 
change  in  the  implicit  price  deflator  of 
the  0OSS  national  product  (as  indexed 
for  me  most  recent  12-month  period  for 
which  statistics  are  available).  However, 
this  has  been  replaced  by  the  gross 
domestic  product  by  the  Department  of 
Commerce  as  a  more  appropriate 
measure  for  the  short-term  monitoring 
and  analysis  of  the  U.S.  economy. 

The  number  of  bales  to  be  classed  by 
the  United  States  Department  of 
Agriculture  from  the  1993  crop  is 
estimated  at  16,386,442.  The  1993  base 
fee  was  decreased  15  percent  based  on 
the  estimated  number  of  bales  to  be 
classed  (one  percent  for  every  100,000 
bales  or  portion  thereof  above  the  base 
of  12,500,000,  limited  to  a  maximum 
adjustment  of  15  percent).  This 
percentage  factor  amounts  to  a  29  cents 
per  bale  reduction  and  was  subtracted 
from  the  1993  base  fee  of  $1.91  per  bale, 
resulting  in  a  fee  of  $1.62  per  bale. 

The  formula  requires  aodition  of  a 
five  cents  per  bale  surcharge  to  the 
$1.62  per  bale  fee  since  the  projected 
operating  reserve  would  be  less  them  25 
percent.  The  five  cent  surcharge 
resulted  in  a  1993  season  fee  of  $1.67 
per  bale.  Assuming  a  fee  of  $1.67,  the 
projected  operating  reserve  would  be  1.4 
percent.  An  additional  20  cents  per  bale 
was  required  to  provide  an  ending 
accumulated  operating  reserve  for  the 
fiscal  year  of  at  least  10  percent  of  the 
projected  cost  of  operating  the  program. 
This  establishes  the  1993  season  fee  at 
$1.87  per  bale. 

This  rule  also  eliminates  manual 
classification  services  for  American 
Pima  cotton.  Since  the  quality  data  that 
is  provided  under  manual  classification 
(grade,  staple,  and  micronaire)  is  now 
provided  as  part  of  the  HVI 
classification  service,  it  has  been 
determined  that  there  is  no  practical 
reason  to  continue  to  provide  manual 
classification  as  a  separate  service. 

Accordingly,  in  §  28.909,  paragraphs 
(b)  and  (c)  are  revised  to  reflect  &e 
decrease  in  the  HVI  classification  fees 
and  the  elimination  of  manual 
classification  service  for  American  Pima 
Cotton. 

As  provided  for  in  the  Uniform  Cotton 
Classing  Fees  Act  of  1987,  as  amended. 


a  five  cent  per  bale  discount  is 
continued  to  be  applied  to  voluntary 
centralized  billing  and  collecting  agents 
as  specified  in  §  28.909(d). 

Growers  or  their  designated  agents 
will  continue  to  incur  no  additional  fees 
if  only  one  method  of  receiving 
classification  data  is  requested.  The  fee 
for  each  additional  method  of  receiving 
classification  data  in  §  28.910  remains  at 
five  cents  per  bale,  and  it  is  applicable 
even  if  the  same  method  is  requested. 
Punched  computer  cards  will  still  be 
used  for  the  dissemination  of 
classification  data,  but  bar  coded,  . 
printed  cards  will  no  longer  be 
available,  because  there  is  an 
insufficient  demand  for  the  use  of  this 
method.  This  change  is  reflected  in 
§  28.910  (a).  The  o&er  provisions  of 
§  28.910,  concerning  the  fee  for  an 
owner  receiving  classification  data  from 
the  central  database  and  the  fee  for  new 
classification  memoranda  issued  for  the 
business  convenience  of  such  an  owner 
without  reclassification  of  the  cotton, 
remain  the  same. 

The  fee  for  review  classification  in 
§  28.911  is  decreased  from  $1.92  per 
bale  to  $1.87  per  bale.  The  fee  for 
returning  samples  after  classification  in 
§  28.911  remains  at  40  cents  per  sample. 

Discontinuation  of  the  Cotton  Linters 
Standards  and  Classification  Services 
Under  the  U.S.  Cotton  Standards  Act 

The  demand  for  cotton  linters 
classification  and  cotton  linters 
standards  offered  under  the  U.S.  Cotton 
Standards  Act  has  diminished  in  recent 
years  to  the  point  where  the  industry 
demand  is  practically  nil  and  does  not 
justify  the  cost  of  preparing  and 
maintaining  the  linters  standards  and 
providing  the  linters  classification 
service. 

One  comment  concerning  the 
proposed  rule  was  received  frt)m  a 
national  farm  industry  organization.  The 
commenter  expressed  support  for  the 
rule  as  proposed. 

Accordingly,  §  28.2  (n)  and  (j)  are 
revised  to  remove  the  cotton  linters 
references,  and  28.2  (o)  is  deleted. 
References  to  the  classification  of  cotton 
linters  are  also  be  removed  from  §§  28.9, 
28.122  and  28.175.  The  subheading  . 
’’United  States  Cotton  Linters”,  which 
appears  before  §  28.136  is  deleted,  as  is 
all  of  the  sections  imder  it. 

The  heading  Subpart  B— 
Classification  for  Foreign  Growth  Cotton 
and  Cotton  Linters  and  §  28.175  are 
revised  to  remove  the  words 
“  *  *  *  and  cotton  linters”.  General 
information  on  linters  classification 
services.  §  28.184,  is  deleted,  as  is  the 
subheading  ’’Official  Cotton  Linters 
Standards  of  the  United  States  for 
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Grade",  which  appears  before  $  28.201, 
as  is  all  of  the  sections  under  it.  The 
subheading  "Official  Cotton  Linters 
Standards  of  United  States  for  Staple", 
which  appears  before  §  28.215,  is 
removed,  as  is  all  of  the  sections  under 
it. 

Pursuant  to  the  provisions  in  5  U.S.C 
553,  it  is  foimd  and  determined  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  amendment  imtil 
30  days  after  publication  in  the  Federal 
Register  because  regulatory  revision  of 
the  user  fees  in  this  regrilation  are 
required  by  the  Act  governing  the 
services  and  the  effective  date  for  the 
new  fees  is  intended  to  coincide  with 
the  beginning  of  the  harvest  of  new  crop 
cotton,  as  provided  in  the  Uniform 
Cotton  Classing  Fees  Act  of  1987,  as 
amended  by  Public  Law  102-237. 
Accordingly,  this  rule  is  made  effective 
on  August  6, 1993. 

List  of  Subjects  in  7  CFR  Part  28 

Administrative  practice  and 
procedures.  Cotton,  Cotton  linters. 
Cotton  samples.  Grades,  Market  news. 
Reporting  and  recordkeeping 
requirements.  Standards.  Staples. 
Testing,  Warehouses. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  28  is  amended  as 
follows: 

PART  28— [AMENDED] 

Subpart  A— [Amended] 

1.  The  authority  citation  for  subpart  A 
of  part  28  continues  to  read  as  follows: 

Authority:  Sec.  5, 50  Stat  62,  as  amended 
(7  U.S.C  55);  Sea  10, 42  Stat  1519  (7  U.S.a 
61). 

2.  In  §  28.2,  paragraph  (o)  is  removed, 
paragraphs  (p)  through  (v)  are 
redesignated  (o)  through  (u),  qnd 
paragraphs  (j)  and  (n)  are  revised  to  read 
as  follows: 

|28J2  Terms  defined. 
***** 

(j)  Quality  Control  Section.  The 
national  classing  supervision  office  at 
Memphis.  Tennessee  performing  final 
review  of  cotton  classification. 
***** 

(n)  Cotton.  The  word  cotton  means 
cotton  of  any  variety  produced  within 
the  continental  United  States.  In  this 
subpart,  for  administrative  convenience 
the  word  “cotton"  is  used  to  signify 
vegetable  hair  removed  from  cottonseed 
in  the  usual  process  of  ginning. 
***** 

3.  Section  28.9  is  revised  to  read  as 
follows: 


128.9  Inspection;  samping;  classification. 

The  inspection,  sampling,  and 
classification  of  cotton  in  the  United 
States  pursuant  to  the  Act  shall  be 
performed  as  prescribed  in  this  subpart. 
Subject  in  ^neral  to  the  provisions  of 
this  subpart  the  Director  may  issue  from 
time  to  time  instructions  for  the 
sampling,  classification,  and  issuance  of 
classification  memoran^  for  cotton 
classed  for  special  programs  and  other 
Government  agencies,  including  die 
review  of  any  classification  performed 
pursuant  to  %%  28.901  throu^  28.919. 

4.  Section  28.122  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

128.122  Fee  for  pracdcai  classing 
examination. 

The  fee  for  the  practical  classing 
examination  for  cotton  shall  be  $105.00. 

•  •  • 

§$28,136-28.151  [Removed] 

5.  The  undesignated  center  heading 
United  States  Cotton  Linters,  and 

§§  28.136  through  28.151  imder  that 
heading  are  removed. 

Subpart  B— [Amended] 

6.  The  authority  citation  for  subpart  B 
of  part  28  continues  to  read  as  follows: 

Authority:  Sec.  205, 60  Stat.  1090,  as 
amended  (7  U.S.C  1624). 

7.  The  subpart  heading  for  subpart  B 
of  part  28  is  revised  to  read  as  follows: 

Subpart  B — Classification  for  Foreign 
Growth  Cotton 

8.  Section  28.175  is  revised  to  read  as 
follows: 

§  28.1 75  Administrative  and  geneq^l. 

Insofar  as  applicable,  and  not 
inconsistent  with  this  subpart,  the 
provisions  of  subpart  A  of  this  part  shall 
likewise  apply  to  the  classification  and 
comparison  of  cotton  produced  outside  , 
the  continental  United  States. 

$28,184  [Removed] 

9.  Section  28.184  is  removed. 

Subpart  C— [Amended] 

10.  The  authority  citation  for  the 
undesignated  center  heading  preceding 
§§  28.301  to  28.307  in  Subpart  C  is 
revised  to  read  as  follows: 

$$28,215-28.222  [Removed] 

11.  In  Subpart  C — Standards,  the 
undesignated  centw  heading,  its 
authority  citation,  and  its  Sections 
28.201  through  28.208  and  the 
undesignated  center  heading,  its 
authority  citation  and  its  §§  28.215 
through  28.222  are  removed. 


Authority:  Sectioiu  26.301  to  28.307 
issued  \mder  Sec.  10, 42  Stat.  1519;  7  U.S.C 
61.  Interpret  or  apply  sec.  6, 42  Stat  1518, 
as  amended,  sec.  4854, 68A  Stat  580;  7 
U.S.C  56,  26  U.S.C  4654. 

Subpart  D— [Amended] 

12.  The  authority  citation  for  subpart 
D  of  part  28  continues  to  read  as 
follows: 

Authority:  Sec.  3a,  50  Stat.  62,  as  amended 
(7  U.S.C  473a);  sec.  3c,  50  Stat  62  (7  U.Sil 
473c);  unless  otherwise  noted. 

13.  In  §  28.909,  paragraph  (b)  is 
removed,  paragraph  (c)  is  redesignated 
as  (b)  and  revi^  to  read  as  follows, 
paragraph  (d)  is  redesignated  as  (c): 

$28,909  Coats. 

***** 

(b)  The  cost  of  Hi^  Volume 
Instrument  (HVI)  cotton  classification 
service  to  producers  is  $1.87  per  bale. 
***** 

14.  In  $  28.910,  paragraph  (a)  is 
amended  by  removing  (a)(5),  and  the 
introductory  text  of  paragraph  (a)  and 
(a)(1)  through  (a)(4)  is  revis^  to  read  as 
follows  (the  concluding  text  of 
paragraph  (a)  remains  imchanged): 

$28,910  Classification  of  samples  and 
issuance  of  classification  data. 

(a)  The  samples  submitted  as 
provided  in  the  subpart  shall  be 
classified  by  employees  of  the  Division 
and  classification  memoranda  showing 
the  official  quality  determination  of 
each  sample  according  to  the  official 
cotton  standards  of  the  United  States 
shall  be  issued  by  any  one  of  the 
following  methods  at  no  additional 
charge: 

(1)  Computer  punchcards, 

(2)  Computer  diskettes, 

(3)  Computer  tapes,  or 

(4)  Telecommunications,  with  all  long 
distance  telephone  line  charges  paid 
by  the  receiver  of  data. 

***** 

15.  In  $  28.911,  the  last  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

$  28.91 1  Review  classification. 

(a)  *  *  *  The  fee  for  review 
classification  is  $1.87  per  bale. 

•  •  •  •  • 

Dated:  August  2, 1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspecaon 
Services. 

(FR  Doc.  93-18868  Filed  8-5-93;  8:45  am] 
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Commodity  Credit  Corporation 
7  CFR  Part  1427 
RIN  0560-AD36 

Upiand  Cotton  Adjusted  World  Price — 
Coarse  Count  Adjustment 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
regulations  to  update  the  list  of  upiand 
cotton  qualities  eligible  for  the  coarse 
count  adjustment.  This  change  is 
required  to  conform  with  revisions 
made  in  the  grade  standards  for  the 
1993  and  future  crops  of  upland  cotton. 
This  action  is  authorized  by  section 
103B  of  the  Agricultural  Act  of  1949 
(1949  Act),  as  amended.  The  effect  of 
the  amendment  is  to  make  the  qualities 
that  were  eligible  for  the  coarse  count 
adjustment  under  the  old  grading 
system  eligible  under  the  new  grading 
system. 

DATES:  Effective  August  1, 1993. 
Comments  must  be  received  on  or 
before  September  7, 1993,  in  order  to  be 
assured  of  consideration. 

ADDRESSES:  Submit  comments  to: 
Director,  Fibers  and  Rice  Analysis 
Division  (FRAD),  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  United  States  Department  of 
Agriculture  (USDA),  room  3754-S,  P.O. 
Box  2415,  Washington,  DC  20013-2415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  FRAD,  ASCS.  USDA, 
room  3754-S,  P.O.  Box '2415, 
Washington,  DC  20013-2415  or  call 
202-720-6734. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291  and 
Departmental  Regulation  1512-1 

This  interim  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  provisions  of  Departmental 
Regulation  1512-1  and  has  been 
classified  as  “nonmajor.”  It  has  been 
determined  that  the  provisions  of  this 
interim  rule  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
State,  or  local  governments  or 
geographical  regions:  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 


Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  Cotton 
Production  Stabilization — 10.052. 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  the  interim 
rule  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  involve 
administrative  appeals. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24, 
1983). 

Paperwork  Reduction  Act 

This  amendment  will  not  result  in 
any  change  in  the  public  reporting 
burden.  Therefore,  the  information 
collection  requirements  of  the 
Paperwork  Reduction  Act  are  not 
applicable  to  these  amendments. 

Backgroimd 

Starting  with  the  1993  marketing  year, 
the  schedule  of  CCC  loan  premiums  and 
discounts  for  U.S.  upland  cotton  will 
express  the  former  "grade”  as  separate 
color  grade  and  leaf  components.  As  a 
result,  terms  previously  used  to  describe 
certain  upland  cotton  qualities  have 
changed.  Section  1427.25(f)(1)  is 
amended  to  clarify  which  qualities  of 
upland  cotton  are  eligible  for  the  coarse 
count  adjustment  beginning  with  the 
1993  marketing  year.  The  effect  of  the 
amendment  is  to  make  the  qualities  that 
were  eligible  for  the  coarse  count 


adjustment  under  the  old  grading 
system  eligible  under  the  new  grading 
system. 

Interested  persons  are  invited  to 
submit  written  comments  on  the  interim 
rule  changes.  Comments  must  be 
received  by  September  7, 1993,  in  order 
to  be  assured  of  consideration. 

List  of  Subjects  in  7  CFR  Part  1427 

Cotton.  Loan  programs/agriculture. 
Packaging  and  containers.  Price  support 
programs.  Reporting  and  record-keeping 
requirements.  Surety  bonds. 

Warehouses. 

Accordingly,  7  CFR  part  1427  is 
amended  as  follows: 

PART  1427— COTTON 

1.  The  authority  citation  for  7  CFR 
part  1427  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421, 1423, 1425, 1444, 
and  1444-2, 15  U.S  C  714b  and  714c. 

2.  Section  1427.25(0(1)  is  revised  to 
read  as  follows: 

§  1 427.25  Determination  of  the  prevailing 
world  market  price  and  the  adjusted  world 
price  (AWP)  for  upland  cotton. 
***** 

(0(l)(i)  The  adjusted  world  price,  as 
determined  in  accordance  with 
paragraph  (c)  of  this  section,  shall  be 
subject  to  further  adjustments  as 
provided  in  this  section  with  respect  to 
all  qualities  of  upland  cotton  eligible  for 
price  support  loan  except  the  following 
grades  of  upland  cotton  with  a  staple 
length  of  lVi6  inch  or  longer: 

(A)  White  Grades — Strict  Middling 
and  better,  leaf  1  through  leaf  6; 
Middling,  leaf  1  through  leaf  6;  Strict 
Low  Middling,  leaf  1  through  leaf  6;  and 
Low  Middling,  leaf  1  through  leaf  5, 

(B)  Light  Spotted  Grades — Strict 
Middling  and  better,  leaf  1  through  leaf 
5;  Middling,  leaf  1  through  leaf  5;  and 
Strict  Low  Middling,  leaf  1  through  leaf 
4;  and 

(C)  Spotted  Grades — Strict  Middling 
and  better,  leaf  1  through  leaf  2. 

(ii)  Grade  and  Staple  length  must  be 
determined  in  accordance  with  §  1427  9 
If  no  such  official  classification  is 
presented,  the  coarse  count  adjustment 
shall  not  be  made. 
***** 

Signed  at  Washington,  DC  on  July  28, 1993 
Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

(FR  Doc.  93-18865  Filed  8-5-93;  8:45  am) 
BILUNG  CODE  341(MIS-P 
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7  CFR  Part  1435 

RIN  0560-AC14 

Sugar  and  Crystalline  Fructose 
Marketing  Allotment  Appeal  ■ 
Regulations  for  Fiscal  Years  1992 
Through  1996 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Interim  rule. 

SUMMARY:  The  Commodity  Credit 
Corporation  (CCC)  previously  published 
an  interim  rule  on  July  6, 1993, 
pertaining  to  the  establishment  of 
marketing  allotments  for  sugar 
processed  from  domestically  produced 
sugarcane  and  sugar  beets  and 
crystalline  h*uctose  manufactured  hrom 
corn  for  the  fiscal  years  1992  through 
1996.  This  interim  rule  supplements  the 
previously  published  interim  rule  by 
setting  forth  the  appeal  procedures  as 
required  by  section  359i  of  the 
Agricultural  Adjustment  Act  of  1938 
(the  1938  Act),  as  amended. 

DATES:  This  interim  rule  is  effective 
August  5, 1993.  Comments  must  be 
received  on  or  before  September  7, 

1993,  in  order  to  be  assured  of 
consideration. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  rule.  Comments 
should  be  mailed  or  delivered  to  the 
Deputy  Administrator  for  Program 
Analysis  (DAP A),  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  room  3090,  South  Agriculture 
Building,  U.S.  Department  of 
Agriculture  (USDA),  P.O.  Box  2415, 
Washington,  DC  20013-2415. 

Comments  received  may  be  inspected 
between  9  a.m.  and  4:30  p.m.,  Monday 
through  Friday  except  holidays,  in  room 
3727,  South  Agriculture  Building, 

USDA,  14th  Street  and  Independence 
Avenue,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Barry,  Director,  Sweeteners 
Analysis  Division,  ASCS;  telephone: 
202-720-3391. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291  and 
Departmental  Regulation  1512-1 

The  Department  has  reviewed  this 
action  under  Executive  Order  12291  and 
Departmental  Regulation  1512-1.  It  has 
been  determined  that  this  action  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  costs  or  prices  for 
consumers,  individuals,  industries. 
Federal,  State,  local  government 
agencies,  or  geographic  regions. 
Additionally,  this  action  will  not  result  ' 


in  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Therefore,  this  action  has  been 
classified  as  "nonmajor.” 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  interim  rule  applies  are: 
Commodity  Loans  and  Purchases: 

10.051. 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect 
unless  so  specified  in  the  "Effective 
Dates”  section  of  this  preamble.  Prior  to 
any  judicial  challenge  to  the  provisions 
of  this  rule  or  the  application  of  its 
provisions,  all  applicable  administrative 
procedures  must  be  exhausted. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  this 
regulation  will  have  no  significant 
impact  on  a  substantial  number  of  small 
entities  because  the  particular  marketing 
allotment  options  considered  will  not 
affect  the  paperwork,  reporting,  or 
compliance  burdens  of  the  small  entities 
in  the  program.  The  CCC  thus  certifies 
that  the  rule  will  have  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  interim  rule  contains  reporting 
requirements  subject  to  approval  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  chapter  35).  The 
information  Collection  requirements 
will  be  submitted  to  0MB  for  review. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
necessary  for  this  interim  rule. 

Background 

CCC  previously  published  the 
regulations  (58  FR  36120,  July  6. 1993) 


applicable  to  the  establishment  of 
marketing  allotments  for  sugar 
processed  from  domestically  produced 
sugarcane  and  sugar  beets  and 
crystalline  fructose  manufactured  from 
corn  for  the  fiscal  years  1992  through 
1996.  This  interim  rule  supplements  the 
previously  published  interim  rule  by 
adding  §  1435.530  setting  forth  the 
appeal  procedures  applicable  to 
§  1435.529(a)  as  required  by  section  359i 
of  the  1938  Act,  as  amended. 

List  of  Subjects  in  7  CFR  Part  1435 

Administrative  practice  and 
procedures.  Appeals,  Loan  programs/ 
agriculture.  Marketing  allotments.  Price 
support  programs.  Reporting  and 
recordkeeping  requirements.  Sugar 

Accordingly.  7  CFR  part  1435  is 
amended  as  follows: 

PART  1435— SUGAR 

1.  The  authority  citation  for  7  CFR 
part  1435  continues  to  read  as  follows: 

Authority:  7  U.S  C.  1359aa-1359ij.  1421 
1423, 1446g;  15  U.S.C  714b  and  714c 

2.  Section  1435  530  is  added  to  read 
as  follows: 

§  1 435.530  Appeals  procedures. 

(a)  Reconsideration — (1)  Basis, 
purpose,  and  applicability. 

(i)  The  regulations  set  forth  in  this 
section  are  applicable  only  to  requests 
for  reconsideration  and  appeals  arising 
under  §  1435.529(a). 

(A)  The  regulations  in  this  section 
also  prescribe  the  rules  and  procedure 
that  may  be  followed  by  a  person  who 
seeks  reconsideration  of  a  determination 
made  with  respect  to: 

(1)  Processors  who  disagree  with  the 
amount  of  allocation  assigned  by  CCC 
pursuant  to  §  1435.529(a)(1); 

(2)  Producers  who  disagree  with  a 
determination  with  respect  to  the 
establishment  or  adjustment  of 
proportionate  shares  or  acreage  bases  or 
excess  acreage  harvested  pursuant  to 

§  1435.529(a)(2):  and 

(B)  The  regulations  in  this  section  also 
prescribe  the  rules  and  procedure  that 
must  be  followed  by  a  person  who  seeks 
reconsideration  with  respect  to: 
Producers  or  processors  who  disagree 
with  the  arbitrator’s  decision  regarding 
the  sharing  of  the  processor’s  allocation 
with  the  producers  pursuant  to 

§  1435.529(a)(3). 

(ii)  Reconsideration  and  review  under 
this  section  is  limited  to  individual 
determinations  made  with  respect  to 
those  persons  meeting  the  requirements 
of  paragraph  (a)(l)(i)  of  this  section. 
Accordingly,  there  is  no  review  under 
this  section  with  respect  to  general 
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program  requirements  that  are 
applicable  to  all  program  participants. 

(2)  Definitions. 

Appeal  means  a  written  request  by  a 
participant  asking  the  next  level 
reviewing  authority  to  review  an 
adverse  determination. 

CCC  means  Commodity  Credit 
Corporation,  a  wholly-owned 
Government  corporation  within  the 
USDA. 

Director  means  the  director  of  NAD, 
or  a  designee. 

Hearing  means  that  part  of  the 
proceeding  which  involves  the 
submission  of  evidence  before  the  Judge 
for  the  record  in  the  proceeding. 

Hearing  Clerk  means  the  Hearing 
Clerk,  USDA,  Washington,  DC  20250. 

Hearing  Officer  means  an  individual 
who  is  designated  by  the  Director  and 
assigned  the  responsibility  of 
conducting  the  NAD  hearing  for  the 
appeal  hied  by  the  participants  with  the 
Executive  Vice  President,  CCC,  or  other 
appropriate  ofhcial  in  accordance  with 
this  part. 

Judicial  Officer  means  an  officer  of  the 
United  States  Department  of 
Agriculture,  delegated  authority  by  the 
Secretary  of  Agricultvire,  piirsuant  to  the 
Act  of  April  4, 1940  (7  U.S.C.  450c- 
459g)  and  Reorganization  Plan  No.  2  of 
1953  (5  U.S.C.  1970  ed..  Appendix,  P. 
550),  as  amended  by  Public  Law  97-35, 
title  I,  Section  125,  95  Stat.  357,  369 
(1981)  (7  U.S.C.  2201  note),  to  perform 
the  adjudicating  function  involved  (7 
CFR  2.35(a)),  or  the  Secretary  of 
Agriculture  if  the  authority  so  delegated 
is  exercised  by  the  Secretary. 

Judge  means  any  Administrative  Law 
Judge  in  USDA  appointed  pursuant  to  5 
U.S.C.  3105  or  detailed  to  USDA 
pursuant  to  5  U.S.C.  3344  and  assigned 
to  the  appeal. 

NAD  means  the  National  Appeals 
Division,  the  ASCS  division  designated 
by  the  Executive  Vice  President  of  CCC 
to  hear  and  review  producer  and 
processor  appeals  under  this  part. 

NAD  Hearing  means  an  informal 
proceeding  before  a  Hearing  Officer  of 
NAD  to  afford  a  participant  the 
opportunity  to  present  testimony  or 
documentary  evidence  to  show  why  an 
adverse  determination  was  not  proper. 

Participant  means  any  person  whose 
right  to  participate  in,  or  receive 
payment  or  other  benefits  in  accordance 
with,  any  of  the  programs  to  which 
these  regulations  apply  who  is  affected 
by  a  determination  of  the  Secretary,  the 
^ecutive  Vice  President  of  CCC,  or  an 
Administrative  Law  Judge.  An 
authorized  representative  of  the 
participant  shall  be  considered  the 
participant. 


Reconsideration  is  a  subsequent 
consideration  of  a  prior  determination 
by  the  Executive  Vice  President,  or  a 
designee. 

(3)  Stay  of  collection.  The  filing  of  a 
timely  notice  of  a  request  for 
reconsideration  or  appeal  shall 
automatically  stay  the  action  of  ASCS  to 
collect  any  penalties  assessed  under  this 
part  until  a  decision  is  reached  on  the 
acceptability  of  the  reconsideration  or 
appeal,  and  in  the  case  of  an  acceptable 
appeal,  until  final  administrative 
determination  has  been  issued. 

However,  during  the  stay,  interest  will 
accrue  on  the  outstanding  penalty 
amount  at  a  rate  equal  to  the  rate  of 
interest  charged  by  the  U.S.  Treasury  for 
funds  borrowed  by  CCC  on  the  date  the 
penalw  is  assessed. 

(4)  Consolidated  hearings.  At  the 
discretion  of  the  Hearing  Officer  or 
Judge,  hearings  on  two  or  more  petitions 
may  be  consolidated,  and  the  evidence 
taken  at  such  consolidated  hearing  may 
be  embodied  in  a  single  record.  If  the 
Hearing  Officer  or  Judge  elects  to 
consolidate  the  hearings,  the  parties 
shall  be  notified  prior  to  the  date  set  for 
the  hearing. 

(5)  Request  for  extension  of  time.  No 
request  for  extension  of  time  shall  be 
granted  under  this  subpart  unless 
otherwise  specified. 

(6)  Request  for  reconsideration — (i) 
Address  for  request  for  reconsideration 
or  appeal.  Any  participant  who  believes  . 
that  a  proper  determination,  pursuant  to 
§  1435.529(a)(1)  or  (2),  has  not  been 
made  in  accordance  with  applicable 
program  regulations  or  that  all  of  the 
facts  were  not  considered  with  respect 
to  any  determination  made  by  the 
Secretary,  may  request  a  reconsideration 
of  such  determination  and  a  NAD 
hearing  by  filing  a  request  for 
reconsideration  with  the  Executive  Vice 
President,  CCC,  or  a  designee,  prior  to 
an  appeal  to  a  Judge.  However, 
participants  who  wish  to  contest  an 
arbitration  determination  imder 

§  1435.529(a)(3)  must  file  a  request  for 
reconsideration  prior  to  filing  an  appeal 
with  a  Judge.  Any  participant  who 
elects  not  to  request  reconsideration  of 
a  determination  pursuant  to 
§  1435.529(a)(1)  or  (2)  may  appeal 
directly  to  the  Judge.  A  request  for 
reconsideration  will  toll  the  time  for 
filing  an  appeal. 

(ii)  Time  limitations  for  filing  requests 
for  reconsideration.  (A)  A  request  for 
reconsideration  by  a  participant  fi'om 
any  determination  shall  be  filed  within 
15  calendar  days  after  written  notice  of 
the  determination  is  mailed  to  or 
otherwise  made  available  to  the 
participant.  A  request  for 
reconsideration  shall  be  considered  to 


have  been  “filed”  when  personally 
delivered  to  the  Executive  Vice 
President,  CCC,  room  3086,  South 
Agriculture  Building,  USDA,  14th  Street 
and  Independence  Avenue,  SW.,  P.O. 

Box  2415  Washington,  DC  20013-2415, 
or  when  postmarked. 

(B)  Whenever  the  final  date  for  filing 
a  request  for  reconsideration  prescribed 
in  paragraph  (a)(6)(ii)(A)  of  this  section 
falls  on  a  Saturday,  Sunday,  legal 
holiday,  or  other  day  on  which  the 
appropriate  office. is  not  open  for  the 
transaction  of  business  during  normal 
work  hours,  the  time  for  filing  shall  be 
extended  to  the  close  of  business  on  the 
next  workday. 

(C)  A  request  for  reconsideration  may 
be  accepted  and  acted  upon  even 
though  it  is  not  filed  within  the  time 
prescribed  in  this  section  if,  in  the 
judgement  of  the  Hearing  Officer  with 
whom  such  request  is  made,  the 
circumstances  warrant  such  action. 

(iii)  Form  of  request  for 
reconsideration,  ^ch  request  for 
reconsideration  shall  be  in  writing  and 
signed  by  the  participant  or  by  an 
authorized  representative  of  the 
participant.  Each  request  for 
reconsideration  shall  be  supported  by  a 
written  statement  of  facts  and  any  other 
materials  to  support  the  participant’s 
position.  Such  materials  must  be 
submitted  with,  or  as  part  of  the  request 
for  reconsideration,  or  within  15 
calendar  days  or  receipt  of  the 
determination.  The  request  for 
reconsideration  may  be  accompanied  by 
a  request  for  a  NAD  hearing.  If  a  request 
for  a  NAD  hearing  is  not  submitted 
within  15  calendar  days  of  the  receipt 
of  the  determination,  die  Director  shall 
make  a  recommendation  to  the 
Executive  Vice  President,  (XC,  on  the 
basis  of  the  material  that  was  made 
available  in  making  the  prior 
determination  and  the  material 
submitted  by  the  participant. 

(iv)  Nature  of  the  NAD  hearing.  (A) 
The  hearing  shall  be  held  at  the  time 
and  place  desi^ated  by  the  Director. 

(Bj  The  hearing  shall  be  conducted  by 
the  Director  in  the  manner  deemed  most 
likely  to  obtain  the  facts  relevant  to  the 
matter  at  issue.  The  participant  shall  be 
advised  of  the  issues  involved.  The 
Director  may  confine  the  presentation  of 
facts  and  evidence  to  pertinent  matters 
and  may  exclude  irrelevant,  immaterial, 
or  unduly  repetitious  evidence, 
information,  or  questions. 

(C)  The  participant,  or  an  authorized 
representative  of  the  participant,  shall 
be  given  full  opportunity  to  present 
facts  and  information  relevant  to  the 
matter  in  issue  and  may  present  oral  or 
documentary  evidence.  The  Director 
may  require  that  evidence  be  submitted 
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in  written  form  or  may  restrict  the 
number  of  witnesses  testifying.  Further, 
the  Director  may  request  or  permit 
persons  other  than  those  appearing  on 
behalf  of  the  participants  to  present 
information  or  evidence  at  such  hearing 
and,  in  such  event,  may  permit  the 
participant  to  question  such  person. 

(D)  The  Director  shall  prepare  a 
written  record  containing  a  clear, 
concise  statement  of  the  facts  as  asserted 
by  the  participant  and  material  facts 
found  by  the  Director.  The  names  of 
interested  persons  apjiearing  at  the 
hearing  shall  be  included.  A  verbatim 
transcript  shall  be  made  if; 

(1)  The  participant  requests  at  a 
reasonable  period  of  time  prior  to  the 
time  the  NAD  hearing  begins  that  the 
Director  provide  for  such  a  transcript 
and  agrees  to  pay  the  expense  thereof, 
or 

[2]  The  Director  determines  that  such 
a  transcript  is  appropriate. 

(E)  If,  at  the  time  scheduled  for  the 
NAD  hearing,  the  participant  is  absent 
and  no  appearance  is  made  on  behalf  of 
the  participant,  the  Director  shall,  after 
a  reasonable  time  conclude  the  NAD 
hearing,  or  may,  at  its  discretion,  accept 
information  and  evidence  submitted  by 
other  persons  present  at  the  NAD 
hearing. 

(v)  ^termination.  (A)  The  Director, 
prior  to  making  a  recommendation  to 
the  Executive  Vice  President,  CXX,  may 
request  the  participant  to  produce 
additional  evidence  which  it  may  deem 
relevant  or  may  develop  additional 
evidence  from  other  sources.  Upon 
reconsideration  or  review,  and  within 
program  authorities,  the  Director  may 
recommend  affirmance,  modification,  or 
reversal  of  any  determination  made 
initially  as  deemed  appropriate. 
Recommendations  by  the  Director  shall 
be  submitted  to  the  Executive  Vice 
President,  CCC,  for  final  approval.  The 
participant  shall  be  notified  in  writing 
of  the  determination  of  the  Executive 
Vice  President,  CCC.  The  notification 
shall  clearly  set  forth  the  basis  for  the 
determination.  Each  other  person 
affected  by  the  determination  shall  be 
notified  in  writing  of  the  determination. 

(B)  When  the  participant  requests 
copies  of  documents,  information,  or 
evidence  which  will  form  the  basis  of 
the  determination,  copies  of  su«h 
documents,  information,  or  evidence 
shall  be  made  available  as  provided  in 
7  CFR  part  798. 

(7)  Delegation  of  authority.  Nothing 
contained  in  these  regulations  in  this 
part  shall  preclude  the  Administrator, 
ASCS,  or  the  Executive  Vice  President, 
CCC,  or  a  designee  from  determining  at 
any  time  any  question  arising  under  the 
programs  to  which  the  regulations  in 


this  part  apply  or  frnm  reversing  or 
modifying  any  determination  made  by 
the  Hearing  Officer. 

(b)  Appeals — (1)  Appeal  of 
determination  to  the  Administrative 
Law  Judge. 

(i)  Exhaustion  of  administrative 
remedies.  Participants  requesting 
reconsideration  or  appeal  pursuant  to 
§  1435.529(a)  must  e)Aaust  their 
administrative  remedies  before  filing 
suit  in  the  Federal  District  Courts. 

(ii)  Procedure  for  hearing— {A)  Time 
limitations  for  filing  an  appeal. 

(1)  An  appeal  by  a  participant  from  a 
determination  of  the  Executive  Vice 
President,  CCC,  shall  be  filed  within  20 
days  with  the  Hearing  Clerk  after 
written  notice  of  the  determination  is 
mailed  to  or  otherwise  made  available  to 
the  participant.  An  appeal  shall  be 
considered  to  have  bwn  “filed”  when 
personally  delivered  to  the  appropriate 
office  or  when  postmarked. 

(2)  A  copy  of  the  appeal  shall  be 
mailed  by  the  participant  to  the 
Executive  Vice  President,  CCC,  or  a 
designee.  Within  10  days  after  receipt  of 
the  appeal,  the  Executive  Vice 
President,  CCC,  or  a  designee,  shall  mail 
notices  to  all  affected  parties  informing 
them  that  an  appeal  has  been  filed  and 
that  they  have  the  right  to  intervene  in 
the  action.  Those  parties  who  elect  to 
intervene  shall  file  a  notice  with  the 
Hearing  Clerk  within  5  days  after  receipt 
of  the  notice  of  appeal. 

(3)  Whenever  me  final  date  for  filing 
an  appeal  prescribed  in  paragraph 
(b)(l)(i)(A)(l]  of  this  section  falls  on  a 
Saturday,  Simday,  legal  holiday,  or 
other  day  on  which  the  appropriate 
office  is  not  open  for  the  transaction  of 
business  during  normal  work  hours,  the 
time  for  filing  shall  be  extended  to  the 
close  of  business  on  the  next  work  day. 

(4)  An  appeal  may  be  accepted  and 
acted  upon  even  though  it  is  not  filed 
within  the  time  prescribed  in  this 
section  if,  in  the  judgement  of  the  Judge 
with  whom  such  request  is  made,  the 
circumstances  warrant  such  action. 

(B)  Form  of  request  for  an  appeal. 
Each  request  for  appeal  shall  be  in 
writing  and  signed  by  the  participant  or 
by  an  authorized  representative  of  the 
participant.  Each  appeal  shall  be 
supported  by  a  written  statement  of 
facts  and  argument  providing  the  basis 
for  the  appeal.  The  appeal  may  be 
accompanied  by  a  request  for  a  hearing. 

(C)  Answer — (J)  Filing  and  service. 
Within  20  days  after  service  of  the 
participant’s  appeal  petition,  CCXD  shall 
file  an  answer  signed  by  the  Executive 
Vice  President,  CCC,  or  an  authorized 
representative,  or  the  attorney  of  record 
in  the  appeal.  The  attorney  may  file  an 
appearance  of  record  prior  to  or 


simultaneously  with  the  filing  of  the 
answer. 

(2)  Contents.  The  answer  shall  clearly 
admit,  deny,  or  explain  each  of  the 
allegations  of  the  appeal  petition  and 
shall: 

(i)  Clearly  set  forth  any  defense 
asserted  by  CCC;  or 

(ii)  State  that  CCC  admits  all  the  facts 
alleged  in  the  appeal  petition;  or 

(iii)  State  that  CXX  admits  the 
jurisdictional  allegations  of  the  appeal 
petition  and  neither  admits  nor  denies 
the  remaining  allegations  and  consents 
to  the  issuance  of  an  order  without 
further  procedure. 

(3)  Default.  Failure  to  file  a  timely 
answer  shall  be  deemed,  for  purposes  of 
the  appeal,  an  admission  of  the 
allegations  in  the  appeal  petition  and 
failure  to  deny  or  otherwise  respond  to 
an  allegation  of  the  appeal  petition  shall 
be  deemed  for  purposes  of  the  appeal, 
an  admission  of  said  allegation. 

(D)  Procedures  upon  failure  to  file  an 
answer.  The  failure  by  CCC  to  file  an 
answer  shall  constitute  a  waiver  of 
hearing.  Upon  such  failure  to  file,  the 
participant  shall  file  a  proposed 
decision,  along  with  a  motion  for 
adoption  thereof,  both  of  which  shall  be 
served  upon  CCC  by  the  participant. 
Within  20  days  after  service  of  such 
motion  and  proposed  decision.  CCC 
may  file  objections.  If  the  Judge  finds 
that  meritorious  objections  have  been 
filed,  the  participant’s  motion  shall  be 
denied  with  supporting  reasons.  If 
meritorious  objections  are  not  filed,  the 
Judge  shall  issue  an  initial  decision 
without  further  procedures  or  hearing. 
Copies  of  the  initial  decision  or  denial 
of  participant’s  motion  shall  be  serv’ed 
on  each  of  the  parties  and  shall  be 
included  as  part  of  the  administrative 
record.  Where  the  decision  as  proposed 
by  the  participant  is  adopted  as  the 
Judge’s  initial  decision,  such  decision  of 
the  Judge  shall  become  final  and 
effective  30  days  after  service. 

(E)  Withdrawal  of  appeal.  At  any  time 
before  the  Judge  files  an  initial  decision, 
the  peirticipant  may  withdraw  its 
appeal,  however,  the  participant  is 
responsible  for  any  penalties  and 
interest  that  has  accrued.  By 
withdrawing  an  appeal,  the  participant 
waives  all  further  opportunity  to  appeal 
or  seek  review  by  the  Judicial  Officer  or 
by  a  Federal  coiirt  on  the  claim  or 
related  matters. 

(F)  Prehearing  conference  and 
procedure — (1)  Time  and  place.  The 
Judge  shall  direct  the  parties  or  their 
counsel  to  participate  in  a  prehearing 
conference  at  any  reeisonable  time  prior 
to  the  hearing.  The  prehearing 
conference  shall  be  held  at  the  USDA, 
Washington,  DC.  Reasonable  notice  of 
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the  time  and  place  of  the  prehearing 
conference,  and  if  personal  attendance 
will  be  necessary,  shall  be  given.  The 
Judge  shall  order  each  of  the  parties  to 
provide  at  the  prehearing  conference,  or 
at  another  time  prior  to  the  hearing,  the 
following: 

(/)  An  outline  of  the  appeal  or  defense; 

{/'/■)  The  legal  theories  upon  which  the 
party  will  rely: 

(i7i)  Copies  of  or  a  list  of  documents 
that  the  party  anticipates  relying  upon 
at  the  hearing;  and 

(iv)  A  list  of  witnesses  who  will  testify 
on  behalf  of  the  party.  With  permission 
of  the  Judge,  the  names  of  the  witnesses 
need  not  be  provided  if  they  are 
otherwise  identified  in  some  meaningful 
way,  such  as  a  short  statement  of  the 
type  of  evidence  they  will  offer. 

(2)  Procedures.  The  Judge  shall  not 
order  any  of  the  foregoing  procedures  if 
a  party  can  show  such  procedures  are 
inappropriate  or  unwarranted  under  the 
circumstances  of  the  particular  appeal. 

(3)  Matters  to  be  considered.  At  the 
prehearing  conference,  the  following 
matters  shall  be  considered: 

(i)  The  simpliHcation  of  issues; 

(ii)  The  necessity  of  amendments  to 
pleadings; 

(ill)  The  possibility  of  obtaining 
stipulations  of  facts  and  of  the 
authenticity,  accuracy,  and 
admissibility  of  documents,  which  will 
avoid  unnecessary  proof: 

(iV)  The  limitation  of  the  number  of 
expert  or  other  witnesses: 

(v)  Negotiation,  compromise,  or 
settlement  of  issues; 

(v'i)  The  exchange  of  copies  of. 
proposed  exhibits: 

(vjj)  The  identification  of  documents 
or  matters  of  which  official  notice  may 
be  requested: 

(viii)  A  schedule  to  be  followed  by  the 
parties  for  the  completion  of  the  actions 
decided  at  the  conference: 

(ix)  The  possibility  of  obtaining 
stipulations  regarding  the  type  of 
evidence  and  number  of  witnesses  to  be 
presented  at  the  hearing:  and 

(x)  Such  other  matters  as  may 
expedite  and  aid  in  the  disposition  of 
the  appeal. 

(4)  Reporting,  (i)  A  prehearing 
conference  will  not  be  stenographically 
reported  unless  so  directed  by  the  Judge. 

(ij)  Any  party  to  the  appeal  may 
petition  the  Judge  to  allow  for  a 
stenographic  transcript  of  a  prehearing 
conference.  The  party  requesting  the 
transcript  shall  bear  the  transcription 
cost  of  producing  the  transcript  and  the 
duplication  cost  for  one  transcript 
provided  to  the  Judge  and  to  the  other 
parties  to  the  appeal. 

(5)  Attendance  at  prehearing 
conference.  In  the  event  the  Judge 


concludes  that  personal  attendance  by 
the  Judge  and  the  parties  or  counsel  at 
a  prehearing  conference  is  unwarranted 
or  impractical,  but  decides  that  a 
conference  would  expedite  the  appeal, 
the  Judge  may  conduct  such  conference 
by  telephone. 

(6)  Order.  Actions  taken  as  a  result  of 
a  conference  shall  be  reduced  to  an 
appropriate  written  order,  unless  the 
Judge  concludes  that  a  stenographic 
report,  if  available,  shall  sufHce,  or,  in 
the  event  the  conference  takes  place 
within  7  days  of  the  beginning  of  the 
hearing,  the  Judge  elects  to  make  a 
statement  on  the  record  at  the  hearing 
summarizing  the  actions  taken. 

(G)  Transmittal  of  the  record. 
Whenever  a  party  files  a  petition 
appealing  the  decision  of  the  Executive 
Vice  president,  CCC,  and  a  response  has 
been  filed  or  the  time  for  filing  a 
response  has  expired,  the  Director  of 
NAD,  or  a  designee,  shall  transmit  the 
administrative  record  to  the  Judge. 

(H)  Appearances.  The  parties  may 
appear  in  person  or  by  attorney  of 
record  in  the  appeal  or  by  any  other 
designated  representative.  Any  person 
who  appears  as  attorney  or  as  a  party’s 
designated  representative  must  conform 
to  the  standards  of  ethical  conduct 
required  by  practitioners  before  the 
courts  of  the  United  States. 

(I)  Evidence — (I)  In  general.  (iJ  The 
testimony  of  witnesses  at  a  hearing  shall 
be  on  oath  or  affirmation  and  subject  to 
cross  examination. 

(ij)  Upon  a  finding  of  good  cause,  the 
Judge  may  order  that  any  witness  be 
examined  separately  and  apart  from  all 
other  witnesses  except  those  who  may 
be  parties  to  the  proceeding. 

(iji)  After  a  witness  called  by  the 
participant  has  testified  on  direct 
examination,  any  other  party  may 
request  and  obtain  the  production  of 
any  statement,  or  any  part  thereof,  of 
such  witness,  in  the  possession  of  the 
participant,  which  relates  to  the  subject 
matter  about  which  the  witness  has 
testified.  Such  production  shall  be  made 
according  to  the  procedures  and  subject 
to  the  definitions  and  limitations 
prescribed  in  the  Jencks  Act  (18  U.S.C. 
3500). 

(iV)  Evidence  which  is  immaterial, 
irrelevant,  unduly  repetitious,  or  which 
is  not  of  the  sort  upon  which 
responsible  persons  are  accustomed  to 
rely,  shall  be  excluded  insofar  as 
practicable. 

(2)  Objections — (/)  If  a  party  objects  to 
the  admission  of  any  evidence  or  to  the 
limitation  of  the  scope  of  any 
examination  or  cross-examination  or  to 
the  ruling  of  the  Judge,  the  party  shall 
state  briefly  the  grounds  for  such 
objection,  whereupon  an  automatic 


exception  will  follow  if  the  objection  is 
overruled  by  the  judge. 

(/■/)  Only  objections  made  before  the 
Judge  may  subsequently  be  relied  upon 
in  the  proceeding. 

(3)  Exhibits.  Unless  the  Judge  finds 
that  the  providing  of  copies  is 
impracticable,  four  copies  of  each 
exhibit  shall  be  filed  with  the  Judge: 
Provided.  That,  where  there  are  more 
than  two  parties  in  the  proceeding,  an 
additional  copy  shall  be  filed  for  each 
additional  party.  A  true  copy  of  the 
exhibit  may  be  substituted  for  the 
original. 

(4)  Official  records  or  documents.  An 
official  government  record  or  document 
or  entry  therein,  if  admissible  for  any 
purpose,  shall  be  admissible  in  evidence 
without  the  production  of  the  person 
who  made  or  prepared  the  same,  and 
shall  be  prima  facie  evidence  of  the 
relevant  facts  stated.  Such  record  or 
document  shall  be  evidenced  by  an 
official  publication  or  by  a  copy 
certified  by  the  person  having  the  legal 
authority  to  make  such  certification. 

(5)  Official  notice.  Official  notice  shall 
be  taken  of  such  matters  as  are  judicially 
noticed  by  the  courts  of  the  United 
States  and  of  any  other  matter  of 
technical,  scientific,  or  commercial  fact 
of  established  character:  Provided,  That 
the  parties  shall  be  given  adequate 
notice  of  the  matter  so  noticed,  and 
shall  be  given  adequate  opportunity  to 
show  that  such  facts  are  erroneously 
noticed. 

(6)  Offer  of  proof.  Whenever  evidence 
is  excluded  by  the  Judge,  the  party 
offering  such  evidence  may  make  an 
offer  of  proof  w'hich  shall  be  included 
in  the  transcript.  The  offer  of  proof  shall 
consist  of  a  brief  statement  describing 
the  evidence  excluded.  If  the  evidence 
consists  of  a  brief  oral  statement,  it  shall 
be  included  in  the  transcript  in  toto.  If 
the  evidence  consists  of  an  exhibit,  it 
shall  be  marked  for  identification  and 
inserted  into  the  hearing  record.  In 
either  event,  the  evidence  shall  be 
considered  a  part  of  the  transcript  and 
hearing  record  if  the  Judicial  Officer, 
upon  appeal,  decides  the  Judge’s  ruling 
excluding  evidence  was  erroneous  and 
prejudicial.  If  the  Judicial  Officer 
decides  the  Judge’s  ruling  was 
erroneous  and  prejudicial,  and  that  it 
would  be  inappropriate  to  have  such 
evidenc^art  of  the  hearing  record,  the 
Judicial  Officer  may  direct  that  the 
hearing  be  reopened  to  permit  the  taking 
of  such  evidence  or  for  any  other 
purpose  in  connection  with  the 
excluded  evidence. 

(J)  Debarment  of  attorney  or 
representative.  (1)  Whenever  an  Judge 
finds  that  a  person  acting  as  attorney  or 
designated  representative  for  any  party 
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to  the  appeal  is  guilty  of  unethical  or 
contumacious  conduct  in,  or  in 
connection  with  an  appeal,  the  Judge 
may  order  that  such  person  be 
precluded  from  further  acting  as 
attorney  or  representative  in  the  appeal. 
Review  by  the  Judicial  OfBcer  may  oe 
taken  on  any  such  order,  but  no  appeal 
of  the  claim  shall  be  delayed  or 
suspended  pending  disposition  of  the 
debarment  review  by  the  Judicial 
Officer;  Provided,  l^at  the  Judge  shall 
suspend  the  appeal  of  the  claim  for  a 
reasonable  time  for  the  purpose  of 
enabling  the  party  to  obtain  another 
attorney  or  representative. 

(2)  Vt^enever  it  is  found,  after  notice 
and  opportunity  for  hearing,  that  a 
person  who  is  acting  or  who  has  acted 
as  attorney  or  representative  for  another 
person  in  any  proceeding  before  the 
U.S.  Department  of  Agriculture,  is  unfit 
to  act  as  such  coimsel  because  of  such 
unethical  or  contumacious  conduct, 
such  person  will  be  precluded  from 
acting  as  the  attorney  or  representative 
in  any  or  all  proceedings  before  the 
E)epartment  as  found  to  be  appropriate. 

(k)  Failure  to  appear.  (1)  If  either 
party,  after  being  duly  notified,  fails  to 
appear  at  the  hearing  without  cause, 
that  party  shall  be  deemed  to  have 
waived  the  opportunity  for  an  oral 
hearing. 

(2)  Failure  to  appear  at  a  hearing  shall 
not  be  deemed  to  be  a  waiver  of  the 
right  to  be  served  with  a  copy  of  the 
Judge’s  initial  decision,  or  to  seek 
review  by  the  Judicial  Officer  in 
accordance  with  §  1435.530(a)(6). 

(L)  Transcript  Hearings  sh^  be 
recorded  and  transcribed  verbatim.  The 
party  requesting  the  hearing  shall  bear 
the  transcription  cost  of  producing  the 
transcript  and  the  duplication  cost  for 
one  copy  to  be  provided  to  the  Judge 
and  each  of  the  other  parties  to  the 
appeal.  At  such  time  the  hearing  is 
s^eduled,  the  Hearing  Clerk  shall  mrder 
the  transcript. 

(iii)  Post-hearing  procedure — (A) 
Corrections  to  transcript. 

(l)  Any  party  may  file  a  motion 
proposing  correction  to  the  transcript 
within  5  days  of  its  receipt. 

(2)  Unless  a  party  files  such  a  motion 
in  the  manner  prescribed,  the  transcript 
shall  be  presximed  to  be  a  true,  correct, 
and  complete  transcript  of  the  testimony 
given  at  the  hearing  and  to  contain  an 
accurate  description.  The  transcript 
shall  be  deemed  to  be  certified  without 
further  action  by  the  Judge. 

(3)  At  any  time  prior  to  the  filing  of 
the  Judge’s  initial  decision  and  after 
consideration  of  any  objections  filed  as 
to  the  transcript,  the  Judge  may  issue  an 
order  making  any  corrections  in  the 
transcript  that  the  Judge  finds  are 


warranted.  Such  corrections  shall  be 
entered  into  the  original  transcript  by 
the  Hearing  Clerk  (without  obscuring 
the  original  text). 

(B)  Proposed  findings  of  fact, 
conclusions,  orders,  and  briefs. 

Proposed  findings  of  facts,  conclusions, 
orders,  and  briefs  shall  be  filed 
simultaneously  by  all  parties  at  the 
close  of  the  hearing  or,  at  the  Judge’s 
discretion,  no  more  than  5  days  post 
hearing. 

(C)  Judge's  initial  decision.  (1)  The 
Judge  wimin  a  reasonable  time  shall 
prepare,  upon  the  basis  of  the  record 
and  offici^y  noticed  matters,  and  shall 
file,  an  initid  decision,  a  copy  of  which 
shall  be  served  upon  each  of  the  parties. 

(2)  Such  initial  decision  shall  become 
effective  30  days  after  service  imless  a 
motion  for  review  by  the  Judicial  Officer 
is  sought  pursuant  to  §  1435.530(a)(6). 

(3)  No  oecision  shall  be  final  for 
purposes  of  judicial  review  except  a 
final  decision  of  the  Judicial  Officer 
upon  appeal  as  prescribed  in 

§  1435.530(a)(6). 

(iv)  Judges^A)  Assignment  No  Judge 
shall  1m  assign^  to  serve  in  any  appeal 
who: 

(1)  Has  any  pecuniary  interest  in  any 
matter  or  business  involved  in  the 
appeal, 

(2)  Is  related  by  blood  or  marriage  to 
any  party  in  the  appeal,  or 

(3)  Has  any  conmct  of  interest  which 
might  impair  the  Judge’s  objectivity  in 
the  appeal. 

(B)  Disqualification  of  Judge.  (1)  Any 
party  to  the  appeal  may,  by  motion, 
request  that  the  Judge  withdraw  from 
the  appeal  on  one  or  more  of  the 
groimds  set  out  in  this  section.  Such 
motion  shall  set  forth  with  particularity 
the  alleged  grounds  for  disqualification. 
The  Judge  may  then  either  rule  upon  or 
certify  the  motion  to  the  Judicial  Officer, 
but  not  both. 

(2)  The  Judge  may  withdraw  from  any 
appeal  for  any  reason  deemed  by  the 
Judge  to  be  disqualifying. 

(C)  Powers.  (I)  Subject  to  review  as 
provided  elsewhere  in  this  part,  the 
Judge,  in  any  assigned  appeal,  shall 
have  the  power  to: 

(i)  Set  me  time  and  place  of  the 
hearing,  adjourn  the  hearing  from  time 
to  time,  and  change  the  time  of  the 
hearing: 

(ii)  Administer  oaths  and  affirmations; 

(Hi)  Summon  and  examine  witnesses 

and  receive  evidence  at  the  hearing; 

(iV)  Admit  or  exclude  evidence; 

(v)  Hear  oral  argument  on  facts  or  law; 

(vi)  Perform  all  acts  and  take  all 
measures  necessary  for  the  maintenance 
of  order,  including  the  exclusion  of 
contumacious  counsel  or  other  persons; 

(vii)  Take  all  other  actions  authorized 
under  these  rules. 


(2)  The  Judge  may  not  rule  upon  the 
vali^ty  of  Federal  statutes  or 
relations. 

1^)  Who  may  act  in  the  absence  of  the 
Judge.  In  case  of  the  absence  of  the 
Judge  or  the  Judge’s  inabiUty  to  act.  the 
powers  and  duties  to  be  performed  by 
the  Judge  imder  these  rules  of  practice 
in  connection  with  any  assign^  appeal 
may,  without  abatement  of  the  appeal, 
unless  otherwise  directed  by  the  Chief 
Judra,  be  assigned  to  any  other  Judge. 

Review  by  the  Judicial  Officer,  (i) 
Filing  of  review  petition. 

(A)  Within  10  days  after  service  of  the 
Judge’s  initial  decision,  or  any  part 
thereof,  any  party  may  seek  Judicial 
Officer  review  of  such  decision  by  filing 
a  review  petition  with  the  Hearing 
Clerk. 


(B)  Each  issue  set  forth  in  the  review 
petition,  and  the  arguments  thereon, 
shall  be  plainly  and  concisely  stated; 
and  shall  contain  detailed  citations  to 


the  record,  statutes,  regulations,  or 
authorities  being  relied  upon  in  support 
thereof.  A  brief  in  support  may  be  filed 
simultaneously  with  the  review 
petition. 

(ii)  Response  to  review  petition. 

Within  10  days  after  service  of  a  copy 
of  a  review  petition  and  any  brief  in 
support  thereof,  any  other  party  to  the 
proceedings  may  file  a  response  in 
support  of  or  in  opposition  to  the  review 
petition  and  in  such  response  any 
relevant  issue,  not  presented  in  the 
review  petition,  may  be  raised. 

(iii)  Transmittal  of  the  record. 
Whenever  a  review  petition  of  an 
Judge’s  decision  is  filed  and  a  response 
thereto  has  been  filed  or  time  for  filing 
a  response  has  expired,  the  Hearing 
Clerk  shall  transmit  to  the  Judicial 
Officer  the  record  of  the  appeal.  Such 
record  shall  include:  the  pleadings, 
motions  and  requests  filed  and  the 
rulings;  the  transcript  of  the  testimony 
taken  at  the  hearing,  together  with  the 
exhibits  filed  in  connection;  any 
documents  or  papers  filed  in  connection 
with  a  prehearing  conference;  the 
Judge’s  decision;  such  exceptions, 
statements  of  objections  and  briefs  in 
support  and  responses  as  may  have  been 
filed  in  the  proceeding. 

(iv)  Oral  argument  A  party  filing  a 
review  petition  may  request,  within  the 
prescribed  time  for  filing  such  review 
petition,  an  opportunity  for  oral 
argument  before  the  Judicial  Officer. 
Within  the  time  allowed  for  filing  a 
response,  the  responding  party  may  file 
a  request  for  such  oral  argument.  Failure 
to  make  such  request  to  appear  before 
the  Judicial  Officer,  within  the 
prescribed  time  period,  shall  be  deemed 
a  waiver  of  the  opportunity  for  oral 
argument.  There  is  no  right  to  appear 
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personally  before  the  Judicial  Officer. 

The  Judicial  Officer  may  grant,  refuse, 
or  limit  any  request  for  om  argument. 
Oral  argximent  shall  not  be  transcribed 
imless  so  ordered  in  advance  by  the 
Judicial  Officer  for  cause  shown  upon 
request  of  a  party  or  upon  the  Judicial 
Officer’s  own  motion. 

(v)  Scope  of  argument  Argument  to 
be  heard  by  tne  Judicial  Officer  on 
review,  whether  oral  or  on  brief,  shall  be 
limited  to  the  issues  raised  in  the  review 
petition  to  the  Judicial  Officer  or  in  the 
response  to  such  petition.  Evidence  will 
be  limited  to  the  administrative  record, 
no  new  evidence  may  be  presented. 

(vi)  Notice  ofargiiment; 
postponement.  The  Hearing  Clerk  shall 
advise  all  parties  of  the  time  and  place 
at  which  oral  argument  will  be  heard.  A 
request  for  postponemeftt  of  the 
argument  must  be  made  by  motion  filed 
within  a  reasonable  time  in  advance  of 
the  date  fixed  for  argiunent. 

(vii)  Order  of  argument.  The  appellant 
is  entitled  to  commence  and  conclude 
the  argument. 

(viii)  Submission  of  briefs.  By 
agreement  of  the  parties,  a  brief  may  be 
submitted  for  decision,  but  the  Judicial 
Officer  may  direct  that  the  review  be 

Ted  orally. 

0  Decision  of  the  Judicial  Officer  on 
review.  (A)  As  soon  as  practicable  after 
the  receipt  of  the  record  from  the 
Hearing  Clerk,  or.  in  case  oral  argument 
was  had,  as  soon  as  practicable 
thereafter,  the  Judicial  Officer,  upon  the 
basis  of  the  record  and  any  matter  of 
which  official  notice  is  taken,  shall  rule 
on  the  review. 

(B)  The  Judicial  Officer  may  adopt, 
reduce,  reverse,  compromise,  remand  or 
approve  settlement  of  any  claim  decided 
by  the  Judge  imder  this  part. 

(C)  The  Judicial  Officer  shall 
promptly  serve  each  party  to  the  appeal 
with  a  copy  of  the  ruling  of  the  Juoicial 
Officer  which  shall  be  considered  the 
final  determination  for  purposes  of 
judicial  review  and  contain  a  statement 
describing  the  right  to  seek  judicial 
review. 

(3)  Ex  Parte  communications— {i) 
Judge;  Judicial  Officer.  At  no  time  prior 
to  the  issuance  of  the  final  decision 
shall  the  Judge  or  Judicial  Officer 
discuss  ex  parte  tne  merits  of  the  appeal 
or  review  with  any  person  who  is 
connected  with  the  appeal  or  review  in 
an  advocative  or  in  an  investigative 
capacity,  or  with  any  representative  of 
such  person.  However,  procedural 
matters  shall  not  be  included  within 
this  limitation;  and  furthermore,  the 
Judge  or  Judicial  Officer  may  discuss  the 
merits  of  the  case  with  such  a  person  if 
all  parties  to  the  appeal  or  review,  or 
their  attorneys  have  been  given  notice 


and  an  opportimity  to  participate.  A 
memorandum  of  such  discussion  shall 
be  included  in  the  record. 

(ii)  Parties;  interested  persons.  No 
party  or  other  interested  person  shall 
make  or  knowingly  cause  to  be  made  to 
the  Judge  or  Judicial  Officer  an  ex  parte 
commimication  relevant  to  the  merits  of 
the  appeal  or  review. 

(iiij  Procedure.  (A)  If  the  Judge  or 
Judicial  Officer  receives  an  ex  parte 
commimication  in  violation  of  this 
section,  the  person  who  receives  the 
communication  shall  place  in  the  public 
record  of  the  appeal  or  review: 

(1)  All  such  written  communications; 

(2)  Memoranda  stating  the  substance 
of  all  such  oral  commimications;  and 

(3)  Copies  of  all  written  responses, 
and  memoranda  stating  the  substance  of 
all  oral  responses  thereto. 

(B)  Upon  receipt  of  a  communication 
knowingly  made  or  knowingly  caused  to 
be  made  by  a  party  in  violation  of  this 
section,  the  Judge  or  Judicial  Officer 
may,  to  the  extent  consistent  with  the 
interests  of  justice  and  the  policy  of  the 
underlying  statute,  require  the  party  to 
show  cause  why  its  claim  or  interest  in 
the  appeal  or  review  should  not  be 
dismissed,  denied,  disregarded,  or 
otherwise  adversely  affected  on  account 
of  such  violation. 

(iv)  Decision.  To  the  extent  consistent 
with  the  interests  of  justice  and  the 
policy  of  the  underlying  statute,  a 
violation  of  this  section  shall,  be 
sufficient  grounds  for  a  decision  adverse 
to  the  party  who  knowingly  commits  a 
violation  of  this  section  or  who 
knowingly  causes  such  a  violation  to 
occur. 

(4)  Form;  filing;  service;  proof  of 
service;  computation  of  time;  and 
extensions  of  time. 

(i)  Form.  (A)  The  original  and  two 
copies  of  all  papers  in  a  proceeding 
conducted  under  this  part  shall  be  filed 
with  the  Hearing  Clerk. 

(B)  Every  pleading  and  paper  filed  in 
the  proceedffig  shall  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
docket  number  assigned  by  the  Hearing 
Clerk,  and  a  descriptive  tide  (e.g.. 

Motion  for  Extension  of  Time). 

(C)  Every  pleading  and  paper  shall  be 
signed  by  and  contain  the  address  and 
telephone  number  of  the  representative 
for  ffie  party  on  whose  behalf  the  paper 
was  fil^. 

(ii)  Filing.  Papers  are  considered  filed 
when  they  are  postmarked,  or  received, 
if  hand-delivered.  Date  of  mailing  may 
be  established  by  a  certificate  finm  the 
party  or  representative  or  by  proof  that 
the  document  was  sent  by  certified  or 
remstered  mail. 

(iii)  Service.  A  party  filing  a  document 
with  the  Judge  shall,  at  the  time  of 


filing,  serve  a  copy  of  such  document  on 
every  other  party.  Service  upon  any 
party  of  any  document  shall  be  made  by 
delivering  or  mailing  a  copy  to  the 
party’s  last  known  address.  When  a 
party  is  represented  by  an  attorney  or 
designated  representative,  service  shall 
be  made  upon  such  attorney  or 
representative  in  Ueu  of  the  actual  party 

(iv)  Proof  of  service.  A  certificate  of 
the  person  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  date,  time  and  manner  of 
service,  shall  be  proof  of  service. 

(v)  Computation  of  time.  (A)  In 
computing  any  period  of  time  under  this 
part  or  in  an  order  issued  thereunder, 
the  time  begins  with  the  day  following 
the  act,  event,  or  default,  and  includes 
the  last  day  of  the  period,  unless  it  is  a 
Saturday,  Sunday,  or  legal  holiday 
observed  by  the  Federal  Government,  in 
which  event  it  includes  the  next 
workday. 

(B)  When  a  document  has  been  served 
by  mail,  an  additional  five  days  will  be 
added  to  the  time  permitted  for  any 
response. 

(vi)  Extensions  of  time.  Requests  for 
extensions  of  time  shall  be  submitted  to 
the  Judge,  Chief  Judge,  or  the  Judicial 
Officer  prior  to  the  expiration  of  the 
original  due  date.  Except  for  the  filing 
of  a  notice  of  appeal  as  required  by 

§  1435.530(b)(2)(i),  the  time  for  the  filing 
of  any  document  or  paper  required  or 
authorized  under  the  rules  in  this  part 
may  be  extended  by  the  Judge,  Chief 
Judge,  or  the  Judicial  Officer,  if,  in  the 
judgment  of  the  Judge,  Chief  Judge,  or 
the  Judicial  Officer,  there  is  good  cause 
for  the  extension.  In  instances  where  the 
time  permits  notice  of  the  request  for 
extension,  time  shall  be  given  to  the 
other  party  to  submit  views  concerning 
the  request. 

(5)  Procedural  matters — (i) 
Communications  from  Hearing  Clerk.  In 
order  to  expedite  the  appeal  process,  the 
Hearing  Clerk  may  develop  form  letters 
and  transmittal  forms  to  be  used  for 
notices,  service  of  papers,  requests  for 
information,  and  all  other 
communications  between  the  Hearing 
Clerk’s  Office  and  the  parties. 

(ii)  Representation.  All  parties  may  be 
represented  by  attorneys  or  by 
designated  representatives.  Attorneys  or 
designated  representatives  appearing  for 
the  parties  shall  file  formal  notices  of 
appearances  and  withdrawals  with  the 
Hearing  Clerk. 
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Simed  the  30th  day  of  July,  1993  in 
Wasmngton,  DC 
Bruce  R.  Wdier, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  93-18864  Filed  8-5-93;  8:45  am] 
BIUJNQ  CODE  3410-06-F 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  73 

[Docket  No.  27400;  Amendment  No.  73-6] 
Special  Use  Airspace 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  Rule;  technical 
amendment. 

SUMMARY:  This  action  amends  the  office 
title  of  the  Director,  Air  Traffic 
Operations  Service,  in  the  regulation 
that  was  affected  by  an  agencywide 
reorganization.  This  change  is  necessary 
to  make  the  regulation  consistent  with 
the  ciurent  agency  structure. 

EFFECTIVE  DATE:  August  6, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Joseph  C.  White,  Air  Traffic  Rules 
Branch,  (ATP-230),  Airspace-Rules  and 
Aeronautical  Information  Division,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591,  telephone  (202) 
267-8783. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  1, 1988,  the  FAA  imderwent 
a  reorganization  that  affected  both 
headquarters  and  regional  offices.  One 
result  of  the  reorganization  was  a 
realignment  of  functions  with  a 
corresponding  change  in  office  names. 
Feder^  Aviation  Regulation  (FAR) 

§  73.19  (14  CFR  73.19)  requires  agencies 
using  special  use  airspace  to  report  their 
annual  use  of  assigned  restricted  areas 
to  the  Director,  Air  Traffic  Operations 
Service.  The  office  with  current 
responsibility  for  managing  those 
reports,  however,  is  the  Director,  Office 
of  Air  Traffic  System  Management.  This 
technical  amendment  updates  the  rule 
to  reflect  the  change  in  office  name. 

Because  this  action  is  merely  a 
technical  amendment  reflecting  the 
change  in  the  name  of  an  office,  the 
FAA  finds  that  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
imnecessary.  For  the  same  reason,  the 
FAA  finds  that  good  cause  exists  for 
making  this  amendment  effective  upon 
publication. 

Further,  the  FAA  has  determined  that 
this  regulation:  (1)  Is  not  a  “major  rule” 


imder  Executive  Order  12291,  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979),  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures,  it  is  certified  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  xmder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Air  safety.  Air  traffic  control.  Air 
transportation.  Airmen,  Airports, 
Aviation  safety. 

The  Amendment 

In  consideration  of  the  above,  the 
FAA  amends  Part  73  of  the  FAR  (14  CFR 
Part  73)  as  follows: 

PART  73-SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  1354(a). 

1510, 1522;  Executive  Order  10854;  49  U.S.C 
106(^  (Revised  Pub.  L.  97-449,  January  12, 
1983);  14  CFR  11.69. 

{73.19  [Amended] 

2.  In  paragraphs  (a)  and  (c)  of  §  73.19, 
remove  the  words  “Director,  Air  Traffic 
Operations  Service,”  and  add,  in  their 
place,  the  words  “Director,  Office  of  Air 
Traffic  System  Management”  in  each 
paragraph. 

Issued  in  Washington,  DC,  on  August  2, 
1993. 

Willis  C.  Nelson, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

(FR  Doc.  93-18847  Filed  8-5-93;  8:45  am] 
BIUJNQ  CODE  4910-1VM 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Permanent  Regulatory 
Program;  Hearings 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  annmmcing  the 
approval,  with  exceptions,  of  proposed 
amendments  to  the  Kentucky  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Kentucky  program)  under  the 


Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  The  amendments  consist  of  Senate 
Bill  318,  which  revises  the  Kentucky 
Revised  Statutes  (KRS)  with  respect  to 
conferences,  hearings,  civil  penalties, 
and  administrative  review  rights  and 
procedures,  and  modifications  to  the 
Kentucky  Administrative  Regulations 
(KAR)  at  405  KAR  7:001,  7:091,  7:092, 
8:001,  and  12:020  concerning  tbe  same 
topics.  The  amendments  are  primarily  a 
State  initiative,  but  they  also  satisfy 
OSM’s  30  CFR  part  732  notification  to 
Kentucky  dated  November  14, 1991 
(Administrative  Record  No.  KY-1080), 
which  required  that  the  State  amend  its 
program  to  require  prepayment  of  civil 
penalties  into  escrow  as  a  prerequisite 
for  administrative  review.  All  changes 
are  intended  to  either  bring  the  State 
program  into  comphance  with  Federal 
requirements  or  improve  the  clarity  and 
specificity  of  existing  provisions. 
EFFECTIVE  DATE:  August  6, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Director,  Lexington 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
4U503,  Telephone:  606-233-2896. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program 
n.  Submission  of  Proposed  Amendment 
in.  Director’s  Findings 
rv.  Summary  and  Disposition  of  Comments 

V.  Director’s  Decision 

VI.  Procedural  Determinations 

1.  Background  on  the  Kentucky 
Program 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Information 
pertinent  to  the  general  background, 
revisions,  modifications,  and 
amendments  to  the  proposed  permanent 
program  submission,  as  well  as  the 
Secretary’s  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  May  18, 1982,  Federal  Register 
(47  FR  21404-21435).  Subsequent 
actions  concerning  tbe  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  917.11, 917.13, 
917.15,  917.16,  and  917.17. 

n.  Submission  of  Proposed  Amendment 

By  letter  dated  July  28, 1992, 
(Administrative  Record  No.  KY-1170) 
Kentucky  submitted  a  proposed 
program  amendment  containing 
additions  and  modifications  to  405  KAR 
7:001,  7:091,  7:092,  8:001, 10:001, 
12:001, 12:020, 16:001, 18:001,  20:001 
and  24:001.  The  proposed  amendment 
contained  new  procediires  for 
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administrative  hearings  conducted 
under  KRS  Chapter  350. 

OSM  annoimced  receipt  of  the 
proposed  amendment  in  the  September 
23. 1992.  Federal  Register  (57  TO 
43949),  and.  in  the  same  notice,  opened 
the  pi^lic  comment  period  and 

Erovided  opportunity  for  a  public 
earing  on  the  adequacy  of  the  proposed 
amen(^ent.  The  comment  period 
closed  on  October  23, 1992.  Since  no 
one  requested  an  opportunity  to  testify 
at  a  public  hearing,  the  scheduled 
hearing  was  cancelled. 

By  letter  dated  July  30, 1992 
(Administrative  Record  Number  KY- 
1171),  Kentucky  submitted  a  proposed 
program  amendment  containing  seven 
pieces  of  legislation  affecting 
Chapter  350  and  a  resolution  that  were 
enacted  by  the  1992  Regular  Session  of 
the  Kentucky  General  Assembly. 
Included  in  this  proposed  amendment 
was  Senate  Bill  (S.B.)  318,  which  relates 
to  conferences,  hearings,  dvil  penalties, 
and  appeals.  Inasmuch  as  the  material 
covered  by  S.B.  318  is  directly  related 
to  the  regulatory  revisions  contained  in 
the  proposed  amendment  filed  by 
Kentucky  on  July  28, 1992,  S.B.  318  is 
being  consolidated  with  that  submission 
in  this  final  rule. 

OSM  announced  receipt  of  the 
amendment  package  containing  S.B.  318 
in  the  September  23, 1992,  Federal 
Register  (57  FR  43952),  and  in  the  same 
notice,  opened  the  public  comment 
period  and  provided  opportimity  for  a 
public  hearing  on  the  adequacy  of  the 
proposed  amendment.  The  public 
comment  period  closed  on  October  23, 
1992.  Since  no  one  requested  an 
opportunity  to  testify  at  a  public 
hearing,  the  schedule,  hearing  was 
cancelled. 

By  letter  dated  September  18, 1992 
(Administrative  Record  Number  KY- 
1180),  Kentucky  submitted  revised 
amendments  to  its  administrative 
regulations  at  405  KAR  7:001, 405  KAR 
7:091,  405  KAR  7:092,  and  405  KAR 
12:020.  These  revisions  to  the  original 
program  amendments  submitted  on  July 
28, 1992,  were  the  result  of  comments 
received  during  a  public  hearing  held  by 
Kentucky  on  August  27, 1992. 

OSM  announced  receipt  of  the 
proposed  revisions  in  the  December  9, 
1992,  Federal  Register  (57  FR  58169), 
and,  in  the  same  notice,  reopened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  revisions  to 
the  original  amendment.  The  conunent 
period  closed  on  December  24, 1992. 
Since  no  one  requested  an  opporttmity 
to  testify  at  a  public  hearing,  ^e 
scheduled  hearing  was  cancelled. 


By  letter  dated  December  10, 1992 
(Administrative  Record  Number  KY- 
1202),  Kentucky  resubmitted  its 
administrative  hearings  regulations  as 
revised  during  the  State’s  promulgation 
process.  The  resubmission  included  the 
final  promulgation  of  regulation  changes 
at  405  KAR  7:001,  405  KAR  7:091, 405 
KAR  7:092, 405  KAR  8:001  and  405 
KAR  12:020  relating  to  hearings.  In 
addition,  those  portions  of  Kentucky’s 
original  submission  relating  to 
regulation  changes  at  405  KAR  10:001, 
405  KAR  12:001,  405  KAR  16:001,  405 
KAR  18:001,  405  KAR  20:001  and  405 
KAR  24:001  were  withdrawn. 

OSM  annoimced  receipt  of  the 
resubmission  dated  December  10, 1992, 
in  the  January  14, 1993,  Federal 
Register  (58  FR  4384),  and,  in  the  same 
notice,  reopened  the  public  comment 
period  and  provided  opportunity  for  a 
public  hearing  on  the  adequacy  of  the 
proposed  revisions  to  the  original 
amendment.  The  comment  period 
closed  on  January  29, 1993.  Since  no 
one  requested  an  opportunity  to  testify 
at  a  public  hearing,  &e  scheduled 
hearing  was  cancelled. 

ni.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17  are  the  Director’s 
findings  concerning  the  proposed 
amendments  to  the  Kentucky  program. 

Revisions  not  specifically  discussed 
below  either  concern  cross-references 
and  paragraph  notations  that  have  been 
updated  to  reflect  organizational  or 
nomenclature  changes  or  involve 
nonsubstantive  wording  changes. 

A.  Proposed  Amendments  to  Kentucky’s 
Revised  Statutes  (KRS) 

1.  Senate  Bill  318,  Section  1 

Section  1  of  S.B.  318  creates  a  new 
section  in  KRS  Chapter  350,  the  State 
surface  mining  law,  which  sets  forth  the 
requirements  for  all  hearings,  other  than 
conferences,  held  pursuant  to  KRS 
Chapter  350,  including  hearing  ofilcer 
qualifications,  hearing  report 
preparation  and  service,  procedures  for 
the  filing  of  exceptions,  identification  of 
items  to  be  considered  in  a  final  order, 
the  rights  of  the  parties  to  a  hearing,  and 
public  participation  in  the  hearing 
process.  Except  as  noted  below,  these 
requirements,  when  read  together  with 
their  implementing  regulations,  are 
similar  to  the  Federal  requirements 
concerning  administrative  review  of 
agency  actions  in  SMCRA;  30  CFR  parts 
775,  843  and  845;  and  43  CFR  part  4. 

Section  1(3)  of  S.B.  318  states  that 
“[A]ll  hearings  conducted  pursuant  to 
this  chapter  shall  be  open  to  the  public 


except  as  may  be  ordered  by  the  hearing 
officer.”  In  a  letter  dated  April  26, 1993 
(Administrative  Record  No.  KY-1217), 
OSM  notified  Kentucky  that  the 
exception  clause  rendered  this 
provision  less  stringent  than  SMCRA.  In 
a  response  dated  May  7, 1993 
(Administrative  Record  No.  KY-1218), 
the  Secretary  of  the  Natural  Resources 
and  Environmental  Protection  Cabinet 
(NREPC  or  the  Cabinet)  stated  that  “the 
cabinet  will  propose  to  the  1994  General 
Assembly  that  the  phrase  'except  as  may 
be  ordered  by  the  hearing  o^icer’  be 
deleted.”  Since  this  change  has  not  yet 
been  made,  the  Director  is  not 
approving  the  phrase  “except  as  may  be 
ordered  by  the  hearine  officer.” 

Paragraphs  (3)  and  (4)  of  this  section 
of  the  legislation  direct  or  authorize  the 
Cabinet  to  promulgate  administrative 
regulations  for  (1)  procedures  for  formal 
and  informal  hearings,  (2)  assessment 
and  payment  of  civil  penalties,  (3) 
payment  of  a  proposed  penalty 
assessment  into  escrow  prior  to  formal 
hearing,  and  the  waiver  of  such  penalty 
payment  based  on  demonstrated 
inability  to  pay,  and  (4)  procedures  for 
holding  administrative  conferences.  *1116 
regulations  ultimately  adopted  in 
response  to  this  mandate  are  discussed 
below  in  sepeuate  findings. 

2.  Senate  Bill  318,  Section  2 

Section  2  of  S.B.  318  creates  a  new 
section  KRS  Chapter  350  setting  forth 
procedures  whereby  any  person 
aggrieved  by  a  determination  of  the 
Cabinet  under  KRS  Chapter  350  may 
request  a  hearing;  authorizing  any 
person  aggrieved  by  a  final  order  of  the 
Cabinet  to  appeal  to  the  Franklin  Circuit 
Court;  and  establishing  procedures  for 
filing  and  review  of  such  appeals. 

By  letter  dated  April  26, 1993 
(Administrative  Record  No.  KY-1217), 
OSM  requested  clarification  of  a 
provision  in  paragraph  (1)  of  this 
section  which  requires  that  the  Cabinet 
serve  written  notice  of  a  petition  and 
schedule  a  hearing  “unless  the  Cabinet 
considers  that  the  petition  is  frivolous.” 
In  a  response  dated  May  7, 1993 
(Administrative  Record  No.  KY-1218), 
Kentucky  stated  that  by  law  it  could  not 
find  a  petition  to  be  firivolous  if  the 
petition  alleges  that  the  Cabinet’s 
determination  is  contrary  to  law  or  fact 
and  injurious  to  the  petitioner,  and  if  it 
sets  forth  the  reasons  therefor.  In 
addition,  the  State  pointed  out: 

If  the  petition  does  not  conform  to  the 
requirements  of  the  statute  and  regulation, 
the  hearing  officer,  in  a  pretrial  order,  will 
require  the  filing  of  a  more  definite  statement 
or  an  amended  petition.  The  regulations  also 
provide  for  a  show  cause  proceeding  prior  to 
dismissal  of  any  petition. 
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Finally,  the  State  noted  that  this  same 
requirement  had  been  approved  by  the 
Secretary,  in  nearly  identical  form,  in  an 
October  22, 1980,  i^al  rule  concerning 
the  Kentucky  program  (45  FR  69964). 
Therefore,  the  Dir^or  finds  that  the 
provisions  of  Section  2  of  SB  318,  as 
clarified  by  Kentucky,  are  not 
inconsistent  with  the  requirements  of 
SMCRA  or  the  Federal  regulations. 

3.  Senate  Bill  318,  Section  3 

Section  3  of  S.B.  318  revises  KRS 
350.028(4)  by  requiring  that  the 
Secretary  of  the  ^binet  issue  an  order 
to  a  permittee  to  show  cause  why  the 
permit  should  not  be  suspended  or 
revoked  whenever  the  Secretary 
determines  that  a  pattern  of  violations 
exists  or  has  existed  and  that  such 
violations  are  either  willfully  caused  by 
the  permittee  or  are  the  result  of  an 
unwarranted  failure  to  comply.  The 
Director  finds  that  this  proposal  is 
substantively  identical  to  and,  therefore, 
no  less  stringent  than,  the 
corresponding  portion  of  section 
521(a)(4)  of  SMCRA. 

4.  Senate  Bill  318,  Section  5 

Section  5  of  S.B.  318  removes  KRS 
350.255(2)  in  its  entirety.  All  of  the 
provisions  being  deleted  are  included  in 
one  or  both  of  the  new  sections  being 
added  to  KRS  Chapter  350  by  Sections 
1  and  2  of  S.B.  318.  Therefore,  the 
Director  finds  that  deletion  of  KRS 
350.255(2)  will  not  render  Kentucky’s 
program  inconsistent  with  the 
requirements  of  SMCRA  or  the  Federal 
regulations. 

B.  Proposed  Amendments  to  Kentucky’s 
Administrative  Regulations  (KAR) 

1.  405  KAR  7:001  and  8:001— 
Definitions  of  Terms 

(a)  New  definitions.  Kentucky 
proposes  to  add  definitions  of  the 
following  terms  to  405  KAR  7:001: 
Administrative  hearing,  final  order, 
hearing  officer,  individual,  initiating 
document,  interim  report.  Office  (for 
purposes  of  405  KAR  7:091  and  7:092 
only),  and  record.  There  are  no  Federal 
coxmterparts  to  these  proposed 
definitions,  except  for  the  definition  of 
“record”,  which  the  Director  finds  to  be 
substantively  identical  to  the  Federal 
definition  at  43  CFR  4.24(a)(1). 

However,  the  Director  finds  that  each  of 
these  proposed  definitions  provides 
appropriate  clarity  and  specificity  to 
405  KAR  Chapter  7,  and  is  not 
inconsistent  with  the  requirements  of 
SMCRA  or  the  Federal  regulations. 

Kentucky  also  proposes  to  add  a 
definition  of  “indiistrial/commerdal 
lands”  to  405  KAR  7:001  and  8:001.  The 


definition  as  proposed  is  substantively 
identical  to  the  Federal  definition  of  this 
term  at  30  CFR  701.5,  and  to  the 
definitions  of  this  term  in  405  KAR 
16:001, 18:001  and  20:001,  which  were 
previously  approved  by  the  Director  on 
October  1, 1992  (54  FR  45295). 

Therefore,  the  Director  finds  &e 
proposed  definition  to  be  no  less 
effective  than  its  Federal  counterpart. 

(b)  DeRnition  of  "Person".  As 
originally  proposed  in  Kentucky’s 
submission  dated  July  28, 1992 
(Administrative  R^rd  Nmnber  KY- 
1170),  the  definition  of  “person”  in  405 
KAR  7:001, 405  KAR  8:001, 405  KAR 
10:001,  405  KAR  12:001, 405  KAR 
16:001,  405  KAR  18:001,  405  KAR 
20:001  and  405  KAR  24:001  was  to  be 
revised  to  include  a  reference  to  KRS 
446.010(26),  which  provides  that 
“person  may  extend  and  be  applied  to 
bodies-politic  and  corporations, 
societies,  communities,  the  public 
generally,  individuals,  partnerships  and 
joint  stock  companies.”  Kentucky  made 
this  revision  in  response  to  OSM’s 
action  on  a  previous  program 
amendment,  wherein  Kentucky 
proposed  to  replace  detailed  definitions 
of  eleven  terms  (including  “person”)  in 
its  regulations  with  cross-references  to 
the  statutory  definitions  of  those  terms 
set  forth  in  KRS  350.010  and 
350.450(4)(c).  For  the  reasons  set  forth 
in  finding  B.l(c)  at  57  FR  45299 
(October  1, 1992)  as  quoted  below,  the 
Director  deferred  as  decision  on 
Kentucky’s  definition  of  "person”: 

The  definition  of  “person”  currently  set 
forth  as  405  KAR  7:020  contains  a  reference 
to  governmental  agencies,  units  or 
instrumentalities  and  publicly  owned 
utilities  or  corporations  of  governmental 
units.  The  Federal  definition  at  30  CFR  700.5 
contains  the  same  reference.  Kentucky’s 
statutory  definition  [at  KRS  350.010]  does  not 
contain  such  reference.  By  letter  dated  July 
20, 1992  (Administrative  Record  Numlwr 
KY  1169),  Kentucky  stated  that  [it  would] 
revise  the  definition  in  a  program 
amendment  to  he  submitted  to  OSM  in  the 
near  future  by  adding  a  reference  to  KRS 
446.010(26),  which  provides  that  the  term 
“person”  may  extend  and  be  applied  to 
"bodies-politic.”  Therefore,  the  Director  is 
deferring  action  on  the  proposal  to  replace 
the  current  regulatory  definition  of  "person” 
with  a  reference  to  the  statutory  definition 
until  the  proposed  program  amendment 
discussed  above  is  submtted  and  approved 
by  OSM. 

On  December  10, 1992,  Kentucky 
resubmitted  its  proposed  amendment, 
incorporating  regulation  changes  made 
during  the  promulgation  process.  One  of 
these  changes  affected  the  definition  of 
person.  Kentucky  removed  the 
definition  from  405  KAR  10:001, 405 
KAR  12001, 405  KAR  16:001, 405  KAR 


18:001,  405  KAR  20:001  and  405  KAR 
24:001,  leaving  the  definition  at  405 
KAR  7:001  and  405  KAR  8:001.  In 
addition,  Kentucky  revised  the 
definition  by  removing  the  reference  to 
KRS  446.010(26).  Therefore,  Kentuc^ 
has,  in  effect,  not  changed  the  definition 
from  the  proposed  defi^tion  on  which 
the  Director  deferred  action  on  October 
1, 1992,  at  57  FR  45295. 

The  Director  has  determined  that 
Kentucky’s  regulatory  definition  of 
person,  to  be  no  less  effective  than  its 
Federal  counterpart,  must  include 
reference  to  "governmental  agencies, 
units  or  instrumentalities  and  publicly 
owned  utilities  or  corporations  of 
governmental  units.”  as  does  the 
Federal  definition  at  30  CFR  701.5.  On 
May  7, 1993  (Administrative  Record  No. 
KY-1218),  in  response  to  a  letter  finm 
OSM  dated  April  26, 1993 
(Administrative  Record  No.  KY-1217), 
Kentucky  acknowledged  the  difference 
between  Kentucky’s  statutory  definition 
and  the  Federal  regulatory  definition 
and  stated  that  the  Cabinet  intends  to 
propose  that  the  1994  General  Assembly 
revise  the  statutory  definition  of 
“person”  at  KRS  350.010(9)  to  be 
consistent  with  the  Federal  regulations. 
Since  this  action  has  not  yet  bmn 
accomplished,  the  Director  is  not 
approving  the  proposed  definitions  of 
“person”  at  405  KAR  7:001  section  1(63) 
and  8:001  section  1(78),  and  the  deferral 
action  published  on  O^ober  1. 1992  (57 
FR  45299),  continues  in  effect.  In 
addition,  he  is  requiring  that  Kentucky 
revise  its  statutory  defi^tion  of 
“person”  in  KRS  350.010(9)  to  be  no 
less  inclusive  than  the  corresponding 
Federal  definition  at  30  CFR  700.5. 

2. 405  KAR  7:091 — General  Practice 
Provisions 

‘This  proposed  regulation  sets  forth 
hearing,  notice  and  other  procedriral 
and  due  process  provisions  for 
administrative  review  of  actions  taken 
imder  the  Kentucky  program.  Together 
with  proposed  regulation  405  KAR 
7:092,  wmch  is  discussed  in  finding 
B.3.,  it  contains  the  substance  of 
Kentucky’s  current  hearings  regulations 
(405  KAR  7:090),  which  are  proposed 
for  repeal  in  this  amendment. 

(a)  Proposed  regulations  that  are 
substantively  identical  to  existing 
regulations  on  hearings  (405  KAR  7:090) 
in  Kentucky’s  current  program. 


405  KAR 
7:091  Sec¬ 
tion 

Subject 

405  KAR 
7:090  sec¬ 
tion 

1  . . 

Applicability . 

1. 

2 _ 

Cbnstructidn . 

2. 

3(1)(a)  . 

Hearings  gen- 

5(8). 

eraily. 
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405  KAR 

405  KAR 

7:091  Sec- 

Subject 

7:090  sec- 

tion 

tion 

.“Vllfh) 

F\4(lAnnfl . 

5(9). 

5(12).  (13). 

3(5)'.: . 

Hearing  Officer's 

report 

3(6)  . 

Secretar/8  order 

5(14),  (15), 

(17). 

«; 

.(%AnfinA . 

6. 

6(1).(2) . 

Administrative 

5(6). 

summons  arxl 

public  notice  of 
hearing. 

10 . 

Location  of  ad- 

7. 

ministrative 
hearings  and 
penalty  assess¬ 
ment  con¬ 
ferences. 

11  . 

Intervention  arxl 

12. 

consolidation. 

12(1).(2)  .... 

Judicial  review  .... 

14. 

These  proposed  regtilations  are 
substantively  identical  to  existing 
regulations  in  Kentucky’s  currently 
approved  program.  Minor  revisions  and 
additions  have  been  made  to  add 
specificity,  provide  better  procedural 
guidance,  and  improve  clarity.  None  of 
these  changes  (such  as  specifying  that 
personal  service  of  documents  may  only 
be  made  on  persons  at  least  18  years  of 
age  and  requiring  that  service  upon  the 
Cabinet  be  accomplished  by  serving  the 
Commissioner  of  the  Department  of 
Law)  will  adversely  affect  any  Federal 
requirement  or  prevent  Kentucky  from 
properly  implementing  State 
counterparts  to  Federal  requirements. 
'Therefore,  the  Director  finds  that 
adoption  of  these  proposed  rules  will 
not  render  the  Kentucky  program  less 
effective  than  SMCRA  and  its 
implementing  Federal  regulations. 

(o)  Proposed  rules,  not  part  of 
Kentuck^s  current  hearings  regulations, 
which  are  substantively  identical  to 
corresponding  Federal  regulations. 


405  KAR 
7:091 

Subject 

43  CFR 

3(2)  . 

Hearing  officer's 

4.1121(a). 

duties. 

3(3)  . 

Prehearing  con- 

4.1121(b). 

ference. 

3(4)  . 

Summary  disposi- 

4.1125. 

tion. 

4(1).(2) . 

Standards  of  con- 

4.27(b),(c). 

duct 

5(4)  . 

Senrice  on  all 

4.1109(b)- 

parlies. 

‘  (d). 

7(1)  . 

Rling  of  docu- 

4.22(a). 

ments. 

7(2)  - 

Retention  of  doc- 

4.22(C). 

uments. 

7(3)  - 

Record  address  .. 

4.22(d). 

7(4) 

Tmnftrripts . 

4.23. 

8(1)  -  (3)  ... 

Time . . 

4.22(e), 

(f)(1). 

my 

405  KAR 
7:091 

Subject 

43  CFR 

9 . 

Subpoenas  . 

4.26(a). 

12(3)  . 

Remands  from 

4.29. 

courts. 

Because  these  proposed  regulations 
are  identical  in  meaning  to  the 
corresponding  Federal  regulations  at  43 
CFR  part  4,  the  Director  finds  that 
Kentucky’s  proposed  rules  are  no  less 
effective  than  the  Federal  rules  and  are 
in  compliance  with  30  CFR  840.15. 

(c)  Proposed  repeal  of  405  KAR  7:090. 
In  Section  13  of  405  KAR  7:091, 

Kentucky  proposes  to  repeal  its  current 
regulations  on  hearings  at  405  KAR 
7:090.  The  provisions  of  those 
regulations  are  being  transferred  to  new 
405  KAR  7:091  and  7:092,  as  well  as  to 
405  KAR  12:020  sections  7(2)  and  (8),  as 
discussed  in  findings  B.2.,  B.3.,  and 
B.4.(b)  herein.  Since  all  pertinent 
provisions  thus  will  remain  in  effect, 
the  Director  finds  that  the  repeal  of  405 
KAR  7:090  will  not  render  Kentucky’s 
program  inconsistent  with  any  SMCRA- 
related  Federal  requirements. 

3. 405  KAR  7:092 — ^Administrative 
Hearings  and  Assessment  Conferences 

This  proposed  regulation  sets  forth 
civil  penalty  assessment  procediires  and 
specific  administrative  review  rights 
and  procedures  pertinent  to  actions 
taken  (or  not  taken)  by  the  Cabinet. 
Together  with  proposed  405  KAR  7:091, 
which  is  discussed  in  finding  B.2. 
above,  it  contains  the  substance  of— and 
generally  resembles — ^Kentucky’s 
current  hearings  regulations  at  405  KAR 
7:090,  which  this  amendment  would 
replace.  The  two  most  significant 
changes  from  405  KAR  7:090  would 
allow  persons  to  appeal  the  fact  of 
violation  independent  of  the  penalty 
assessment  process  and  would  replace 
the  formal  preliminary  hearing  process 
for  review  of  proposed  dvil  penalties 
with  the  less  formal  assessment 
conference  process.  Both  changes  align 
the  revised  Kentucky  rules  more  closely 
to  the  corresponding  Federal  rules 
concerning  enforcement  actions  and 
civil  penalty  assessments  at  30  CFR 
843.16, 845.18,  and  845.20,  which 
contain  similar  procedural 
requirements. 

Kentucky  proposed  these  two  changes 
primarily  in  response  to  OSM’s  Part  732 
notification  to  Kentucky  dated 
November  14, 1991  (Administrative 
Record  No.  KY-1080),  which  required 
that  the  Commonwealth  revise  its 
regulations  to  restore  the  provision 
requiring  prepayment  of  any  proposed 
penalty  into  escrow  as  a  prerequisite  for 
formal  administrative  review  of  the 


penalty  amount,  as  is  required  by 
section  518(c)  of  SMCRA.  Prior  to  this 
amendment,  the  Kentucky  program  at 
405  KAR  7:090  section  4(9)  established 
prepa3nnent  into  escrow  as  a 
prerequisite  for  second-level 
administrative  review  of  either  the  fact 
of  violation  or  the  penalty  amount.  (No 
prepayment  was  required  for  a  first- 
level  administrative  review,  known  as  a 
preliminary  hearing,  of  either  the  fact  of 
violation  or  the  proposed  penalty.) 
Although  OSM  had  previously  found 
Kentucky’s  existing  rule  to  be  consistent 
with  section  518(c)  of  SMCRA  and  other 
pertinent  Federal  requirements  (see 
Comment  No.  3,  53  FR  39260,  October 
6, 1988),  the  Kentucky  Supreme  Court, 
in  James  D.  Franklin,  et  al.  v.  NREPC, 
Ky„  799  S.W.2d  1  (1990),  subsequently 
invalidated  its  escrow  prepa)mient 
requirements  on  several  grounds,  thus 
leaving  the  State  program  less  stringent 
than  SMCRA.  ’The  changes  being 
approved  in  this  rulem^ng  are 
intended  to  address  the  court’s  concerns 
while  restoring  the  State  program’s 
consistency  with  SMCRA.  Since  the 
amendment  reestablishes  escrow 
prepayment  requirements  similar  to 
those  set  forth  in  both  section  518(c)  of 
SMCRA  and  30  CFR  845.19,  the  Director 
finds  that  Kentucky  has  satisfied  the 
requirements  placed  on  the  State  by  the 
November  14, 1991,  part  732 
notification. 

In  addition  to  the  major  changes 
discussed  above,  Kentucky  has  replaced 
the  term  "permittee”  in  former  405  KAR 
7:090  with  the  phrase  “permittee, 
operator,  or  person”  in  the 
corresponding  provisions  of  the  rules 
being  approved  today.  Since  the 
enforcement  and  penalty  assessment 
provisions  of  the  Federal  rules  at  30 
CFR  Parts  843  and  845  apply  to  any 
responsible  party,  not  just  the  permittee, 
the  Director  finds  that  the  State’s 
proposed  change  in  terminology  is 
consistent  with  SMCRA  and  the  Federal 
regulations. 

(a)  Proposed  regulations  that  are 
substantively  identical  to  existing 
regulations  on  hearings  (405  KAR  7:090) 
in  Kentucky's  current  program. 


40SKAR 
7:092  sec¬ 
tion 

Subject  1 

405  KAR 
7:090  sec¬ 
tion 

2 . 1 

Construction  . 

2. 

3(1)  . 

Notification . 

3(1). 

3(3)  (a),  (b) 

Service . 

3(3)(a).(b). 

4(1)(b)  . 

Failure  to  file . 

3(4)(c). 

4(2)  . 

Service;  public 
partksipation. 

4(2). 

4(4)  . 

Report  of  con- 
ferer)ce  officer. 

4(5). 

4(5)  . 

Service  of  report . 

4(5). 

4(7)  . i 

j  Failure  to  attend  . 

3(4)(C). 
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405  KAR 
7:092  sec¬ 
tion 

Subjed 

405  KAR 
7:090  sec¬ 
tion 

4(9)  . 

Who  may  request 

4(9). 

a  hearing. 

5(2)(a)3. 

4(10)  . 

Failure  to  timely 

4(10). 

request. 

5(1)(a).  (b) 

Cabinet-Initiated 

4(9). 

hearings. 

K(5>) 

RAITIAdiAft  . 

5(3) 

13  . . 

PanflltiAS . 

11. 

14(2H5)  ... 

Costs  and  ex- 

13(1).  (3h 

penses. 

(6). 

With  the  exception  of  the  rule 
restructuring  and  revisions  needed  to 
accommodate  the  changes  discussed  in 
the  introductory  paragraphs  of  finding 
B.3.  above,  these  proposed  regulations 
are  substantively  identical  to  existing 
regulations  in  Kentucky’s  oirrently 
approved  program,  which  have 
previously  been  found  to  be  consistent 
with  Federal  reqiiirements.  Other  minor 
revisions  and  additions  have  been  made 
to  add  specificity,  provide  better 
procedural  guidwce,  and  improve 
clarity.  In  addition,  consistent  with  both 
State  and  Federal  requirements 
concerning  temporary  relief  (405  KAR 
7:092  section  12  and  section  525(c)  of 
SMCRA,  respectively),  Kentucky  has 
revised  405  KAR  7:092  section  13(2)(b) 
to  delete  the  provision  in  former  405 
KAR  7:090  section  ll(2)(b)  that 
suggested  that,  before  granting 
temporary  relief  from  an  order  ceasing 
mining,  the  Cabinet  miist  find  that  the 
person  requesting  relief  would  suffer 
irreparable  loss  or  damage  from 
application  of  the  abatement 
requirements  of  the  order.  None  of  these 
changes  or  rule  reorganizations  will 
adversely  affect  any  Fedmal 
requirement  or  prevent  Kentucky  from 
properly  implementing  State 
counterparts  to  Federal  requirements. 
Therefore,  except  for  that  portion  of  405 
KAR  7:092  section  4(5)  discussed  in 
finding  B.3.(c)(4)  of  this  preamble,  the 
Director  finds  that  adoption  of  these 
proposed  rules  will  not  render  the 
Kentucky  program  inconsistent  with 
SMCRA  or  its  implementing  Federal 
reflations. 

(b)  Proposed  regulations,  not  part  of 
Kentucky’s  current  hearings  regulations, 
which  are  substantively  identical  to 
corresponding  Federal  regulations. 


405  KAR 
7:092  sec¬ 
tion 

Subjed 

Federd  regula¬ 
tion 

3(4)(b) . 

Assessment 

30  CFR 

con¬ 

ference. 

845.18(a). 

4(1)(a) . 

Request  for 

30  CFR 

con¬ 

ference. 

845.1 B(a). 

405  KAR 
7:092  sec¬ 
tion 

Subjed 

Federal  regula¬ 
tion 

4(1)(C)  . 

Dated  con- 

30  CFR 

terencB. 

84S.18(b(1). 

4(3)  . 

Conference 

30  CFR 

officer. 

845.18(bK1). 

4(6)  (a),  (b) 

Agreed 

30  CFR 

order. 

845.18(d)  (1), 
(2). 

4(8)  . 

Inadmissible 

30  CFR 

evidence. 

845.18(f). 

12 . 

Temporary 

30  CFR  4.1262- 

relief. 

1266, 43  CFR 
4.1367, 30 

CFR 

775.11(b)(2). 

Because  the  above  proposed 
regulations  are  substwtively  identical  to 
the  corresponding  Federal  regulations, 
the  Director  finds  that  Kentucky’s 
proposed  rules  are  in  compliance  with 
30  CFR  840.13  and  840.15. 

(c)  Proposed  regulations  that  are  not 
part  of  Kentucky’s  existing  regulations 
on  hearings  and  which  either  differ  from 
the  corresponding  Federal  requirements 
or  have  no  Fedei^  counterparts  (1) 
Section  1 — Applicability— This 
proposed  rule  is  similar  to  Section  1  of 
the  existing  Kentucky  rule  at  405  KAR 
7:090,  except  that  the  applicability  of 
the  penalty  prepayment  provisions  of 
Sections  3  and  6  and  the  waiver  of 
payment  provisions  of  Section  15  would 
be  restricted  to  enforcement  actions 
(notices  and  orders)  issued  on  or 
subsequent  to  the  effective  date  of  405 
KAR  7:092.  In  addition,  when  requests 
for  formal  hearings  had  been  timely 
filed  at  the  time  these  proposed 
regulations  take  effect,  this  section 
specifies  that  frulxire  to  comply  with  the 
procedural  requirements  of  the  new 
regulations  shall  not  be  cause  for 
dismissal  of  the  cases.  Since  regulations 
are  generally  prospective  rather  than 
retroactive  in  their  application,  the 
Director  finds  that  the  provisions 
discussed  above  are  not  inconsistent 
with  the  requirements  of  SMCRA  or  the 
Federal  regulations,  and  that  the 
changes  proposed  by  the  State  will  not 
render  Kentucky’s  program  less  effective 
than  the  Federal  program. 

(2)  Section  3 — ^Proposed  Penalty 
Assessment  and  Request  for  Assessment 
Conference  and  Administrative 
Hearing. — (A)  Penalty  assessment. 
Proposed  405  KAR  7:092  section  3(2)  is 
similar  to  the  currently  approved  nde  at 
405  KAR  7:090  section  3(2),  except  that 
it  would  prohibit  any  consideration  of 
good  faith  in  calculating  the  ammmt  of 
&e  proposed  penalty  if  the  violation  is 
not  correctable.  The  Director  finds  that 
this  provision  is  consistent  with  30  CFR 
845.13(b)(4),  which  stipulates  that  good 


faith  may  be  considered  only  in  the 
context  of  how  rapidly  the  violation  is 
abated,  thereby  indicating  that  a  person 
who  commits  an  unabatable  violation  is 
not  eligible  for  good  &ith  consideration 
during  the  pendty  assessment  process. 

(B)  Waiver  of  hearing  on' proposed 
penalty.  Proposed  405  KAR  7:092 
section  3(4)(a)  is  similar  to  the  currently 
approved  ride  at  405  KAR  7:090  section 
3(4)(c).  except  that,  in  cases  in  which  a 
separate  request  for  an  administrative 
hearing  on  the  fact  of  violation  was  filed 
timely,  an  uncontested  civil  penalty 
would  not  become  due  and  payable 
imtil  30  days  after  the  administrative 
review  entity  mails  a  final  order 
affirming  the  fact  of  violation.  The 
Federal  dvil  penalty  regulations  at  30 
CFR  part  845  and  Fede^  administrative 
review  regulations  at  43  CFR  part  4  do 
not  clearly  specify  when  a  cii^  penalty 
becomes  due  and  payable  in  this 
situation.  However,  the  Kentucky 
proposal  appears  to  be  an  equitable 
approach  in  that  it  would  not  require  a 
person  who  challenges  the  fact  of 
violation  at  the  time  of  issuance  of  the 
notice  of  violation  to  pay  any  related 
dvil  penalties  (which  would  be 
assessed  at  a  time  subsequent  to  the 
filing  of  this  appeal)  until  such  time  as 

a  final  dedsion  on  the  fad  of  violation 
is  rendered.  Therefore,  the  Diredor 
finds  that  it  is  not  inconsistent  with 
section  518  of  SMCRA  or  the  Federal 
regulations  implementing  that  section  of 
the  Ad. 

(C)  Administrative  review  rights. 
Proposed  405  KAR  7:092  section  3(4)(c), 
which  sets  forth  a  person’s  rights  to 
administrative  review  of  the  proposed 
penalty  and/or  fad  of  violation 
following  issuance  of  the  proposed 
penalty  assessment,  is  similar  to  the 
corresponding  Federal  provisions  at  30 
CFR  845.19(a),  as  required  by  30  CFR 
840.13(c)  and  840.15,  with  one 
exception.  That  exception  is  the 
sentence  spedfying  that  this  subsection 
shall  not  be  construed  as  infringing 
upon  a  person’s  right  to  contest  the  fad 
of  the  violation  without  paying  the 
proposed  assessment  into  the  Cabinet’s 
escrow  accoimt  if  a  petition  is  timely 
filed  pursuant  to  405  KAR  7:092  section 
7,  the  State  coimterpart  to  30  CFR 
843.16,  which  allows  a  person  to  appeal 
the  fad  of  violation  at  the  time  a  notice 
of  violation  is  issued  rather  than  waiting 
to  do  so  until  the  proposed  penalty 
assessment  is  received.  Neither  30  CFR 
843.16  nor  845.19  include  equivalent 
language.  However,  OSM  has  always 
applied  and  interpreted  these  Federal 
rules  in  a  manner  consistent  with  the 
State’s  proposal.  Therefore,  the  Diredor 
finds  that  me  proposed  State  rule  is  not 
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inconsistent  with  any  Federal 
requirement 

(3)  Section  5 — ^Administrative 
Hearings  Initiated  by  the  Cabinet — (A) 
Mandatory  actions.  Proposed  405  KAR 
7:092  section  5(l)(c)  sets  forth  the 
conditions  under  which  the  cabinet 
shall  initiate  an  administrative  hearing 
and  seek  revocation  of  the  permit  and 
forfeiture  of  the  bond  or  suspension  of 
the  permit.  The  proposal  is  similar  to 
the  ciirrently  approved  Kentucky  rule  at 
405  KAR  7:090  section  5(2)(b).  except 
that  the  new  rule  no  longer  lists  a 
pattern  of  violations  as  one  of  the 
conditions  requiring  issuance  of  a  show 
cause  order,  whereas  the  existing  rule  in 
405  KAR  7:090  and  the  corresponding 
Federal  rule  at  30  CFR  843.13(a)(1)  do. 
However,  elsewhere  in  this  amendment. 
Kentucky  has  transferred  this 
requirement  to  405  KAR  12:020  section 
8.  Therefore,  the  Director  finds  that  the 
changes  proposed  by  Kentucky  will  not 
render  the  State  program  less  stringent 
than  SMCRA  or  less  effective  than  the 
Federal  regulations. 

(B)  Procedures  and  filing 
requirements.  Proposed  405  KAR  7:092 
section  5(3)  sets  forth  procedures  and 
filing  requirements  for  administrative 
hearings  initiated  by  the  cabinet. 
Although  there  is  no  direct  counterpart 
in  Kentucky’s  current  hearings 
regulations  or  the  Federal  relations, 
the  Director  finds  that  the  proposal 
would  not  adversely  affect  the  State’s 
ability  to  comply  with  the  State 
counterparts  to  the  administrative 
review  and  public  participation 
provisions  of  the  Federal  regulations  at 
43  CFR  Part  4  or  the  requirements  of  30 
CFR  840.13  and  840.15.  and  that  it  is 
therefore  not  inconsistent  with  any 
Federal  requirement. 

(C)  Burden  of  proof.  Proposed  405 
KAR  7:092  section  5(4)  provides  that  the 
Cabinet  shall  have  the  ultimate  burden 
of  pers\iasion  when  the  Cabinet  initiates 
an  administrative  hearing;  the 
responding  party  shall  have  the  biirden 
of  persuasion  to  establish  an  affirmative 
defense:  and  the  responding  party  shall 
have  the  burden  of  persuasion  to 
establish  qualifications  for  an 
exemption,  if  one  is  claimed.  There  is 
no  direct  counterpart  in  Kentucky’s 
current  hearings  regulations  or  in  the 
Federal  regulations.  However,  the 
Director  finds  that  the  proposed  rule  is 
in  accordance  with  established  legal 
principles;  that  it  does  not  conflict  with 
any  SMCRA-related  Federal 
requirement,  including  the  various 
burden  of  proof  provisions  of  subpart  L 
of  43  CFR  part  4;  and  that  it  is, 
therefore,  not  inconsistent  with  SMCRA 
or  the  Federal  regulations. 


(D)  Show  cause  orders  for  failure  to 
comply  with  hearing  officer  orders. 
Proposed  405  KAR  7:092  section  5(5) 
sets  forth  criteria  and  procedures  for 
issuance  of  orders  to  snow  cause  why  an 
objection  tS  the  Cabinet’s  petition 
should  not  be  dismissed  when  the 
person  filing  the  objection  fails  to 
comply  with  a  prehearing  order  of  the 
heaiffig  officer.  If  the  person  does  not 
provide  a  satisfactory  explanation,  the 
proposed  rule  requires  that  the  hearing 
officer  recommend  the  entry  of  a  final 
order  conforming  to  the  relief  requested 
by  the  Cabinet.  In  addition,  the 
proposed  rule  provides  that  a  person 
against  whom  an  administrative 
complaint  is  filed  by  the  Cabinet  shall 
be  deemed  to  have  waived  the  ri^t  to 
a  hearing  if  he  or  she  fails  to  appear  at 
the  hearing.  ’There  is  no  direct 
counterpart  in  either  Kentucky’s  cvirrent 
hearings  regulations  or  the  Federal 
regulations.  However,  the  proposed  rule 
is  consistent  with  the  various  provisions 
of  subpart  L  of  43  CFR  part  4  governing 
default  judgments  and  summary 
disposition  of  complaints  (especially  43 
CFR  4.1156),  and  it  would  not  adversely 
impact  any  Federal  requirements. 
Therefore,  the  Director  finds  that  it  is 
not  inconsistent  with  SMCRA  or  the 
Federal  regulations. 

(4)  Section  6 — ^Administrative 
Hearings  for  Review  of  Proposed 
Penalty  Assessments.  Proposed  405 
KAR  7:092  section  6  sets  forth 
procedural  and  related  requirements 
concerning  administrative  review  of 
proposed  civil  penalty  assessments. 

VVidi  two  exceptions,  these 
requirements,  when  read  with  their 
companion  provisions  in  this 
amendment  at  405  KAR  7:091 
(especially  section  3(5)(b))  and  405  KAR 
7:092  section  13(6),  are  similar  to  the 
corresponding  Federal  rules  at  43  CFR 
4.1150  throu^  4.1157,  as  required  by 
30  CFR  840.13(c)  and  840.15. 

Although  the  Kentucky  rules  do  not 
contain  any  coimterparts  to  those 
portions  of  the  Federal  rules  (e.g.,  43 
CFR  4.1154  and  4.1157(b)(1))  which 
refer  to  use  of  a  civil  penalty  formula  or 
point  system,  the  omission  of  these 
provisions  does  not  render  the  State 
program  inconsistent  with  SMCRA  or 
the  Federal  regulations.  Section  518(i)  of 
SMCRA  requires  only  that  State 
programs  incorporate  penalties  no  less 
stringent  than  those  set  forth  in  the  Act 
and  "contain  the  same  or  similar 
procedural  requirements  relating 
thereto.”  In  interpreting  this  provision, 
the  court,  in  In  re  Permanent  Surface 
Mining  Regulation  Litigation,  Civil  No. 
79-1144  (D.D.C.,  February  26, 1980, 
mem.  op.  at  14-16,  and  May  16. 1980, 
mem.  op.  at  56-57),  held  that  OSM 


could  not  require  States  to  adopt  a 
counterpart  to  the  Federal  civil  penalty 
formiUa  and  point  system.  Therefore,  in 
omitting  the  provisions  discussed 
above,  me  proposed  amendment  does 
not  violate  SMCRA  as  interpreted  by  the 
courts. 

However,  the  proposed  Kentucky 
rules  also  differ  from  the  Federa^les 
at  30  CFR  845.18(c)  and  43  CFR 
4.1151(b)  with  respect  to  how 
participants  in  an  assessment 
conference  must  be  notified  of  the 
results  of  the  conference.  'The  Federal 
rule  at  30  CFR  845.18(c)  requires  that 
the  person  assessed  be  notified  of  the 
conference  results  by  certified  mail  or 
alternative  means  consistent  with  the 
rules  governing  service  of  a  svunmons  or 
complaint  tmder  rule  4  of  the  Federal 
Rules  of  Qvil  Procedure.  The  proposed 
Kentucky  rule  at  405  KAR  7:092  section 
4(5)  requires  only  that  the  conference 
officer’s  report  be  served  by  regular 
mail.  Similarly,  the  Federal  rule  at  43 
CFR  4.1151(b)  provides  that  a  person 
may  file  a  request  for  administrative 
review  of  a  proposed  civil  penalty 
within  15  days  of  service  of  the 
conference  officer’s  report,  while  the 
proposed  Kentucky  rule  at  405  KAR 
7:092  section  6(l)(b)  provides  that  such 
a  request  must  be  filed  within  30  days 
of  the  date  of  mailing  of  the  report.  This 
difference  is  significant  since,  because 
no  proof  of  service  is  required  under  the 
Kentucky  rule,  a  person’s  opportunity  to 
file  for  administrative  review  of  a 
proposed  civil  penalty  could  expire 
before  actual  or  constructive  receipt  of 
the  conference  officer’s  report,  and, 
hence,  before  he  or  she  even  was  aware, 
or  had  an  opportunity  to  be  aware,  of 
the  filing  deadline,  llierefore,  in  this 
respect,  proposed  sections  4(5)  and 
6(l)(b)  of  405  KAR  7:092  are  not 
procedurally  similar  to  the 
correspondffig  Federal  requirements  and 
are  not  in  accordance  with  30  CFR 
840.13(c).  Hence,  the  Director  is 
requiring  that  Kentucky  further  amend 
these  rules  to  make  them  fully 
consistent  with  Federal  requirements. 

(5)  Section  7 — ^Administrative  Review 
of  Notices  of  Noncompliance  and 
Orders  for  Remedial  Measures  and 
Orders  for  Cessation  and  Immediate 
Compliance.  Like  the  Federal  rule  at  30 
CFR  843.16,  proposed  405  KAR  7:092 
section  7  would  allow  a  person  to 
request  administrative  review  of  the  fact 
of  violation  at  the  time  the  notice  or 
order  is  issued,  rather  than  waiting  until 
the  proposed  penalty  assessment  is 
issued  as  is  required  imder  the  currently 
approved  Kentucky  program.  ’This 
section  also  specifies  the  procedural 
requirements  applicable  to 
administrative  review  of  these  types  of 
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enforcement  actions.  Since  the  proposed 
administrative  review  procedures  and 
related  reqiiirements  are  similar  to  those 
set  forth  in  the  corresponding  Federal 
rules  in  43  CFR  4.1160  through  4.1187, 
the  Director  finds  that  the  proposed 
rules  are  consistent  with  the 
requirements  of  30  CFR  840.13  and 
840.15. 

(6)  Section  8 — ^Request  for  Review  of 
Permit  Determinations.  Proposed  405 
KAR  7:092  section  8  sets  forth 
procedural  and  related  requirements  for 
administrative  review  of  permit 
determinations  (permit  application 
decisions  and  revision  o^ers).  The 
proposed  procedures  and  requirements 
are  similar  to  those  set  forth  in  the 
corresponding  Federal  rules  at  43  CFR 
4.1360  throu^  4.1366.  Therefore,  the 
Director  finds  that  the  proposed  rules 
are  not  inconsistent  with  SMCRA  or  the 
Federal  regulations.  Additional 
provisions  corresponding  to  the 
administrative  review  requirements  of 
30  CFR  775.11  concerning  permit 
decisions  can  be  found  in  Chapter  7:091 
and  Section  12  of  Chapter  7:092  of  this 
amendment. 

(7)  Section  9 — ^Review  of  Cabinet 
Determinations.  Proposed  405  KAR 
7:092  section  9  sets  forth  the  procedures 
and  related  requirements  for 
administrative  review  of  Cabinet 
determinations  for  which  an 
administrative  hearing  is  not 
specifically  provided  elsewhere  in  the 
regulations.  Although  not  specified,  it 
appears  that  Kentucky  intends  these 
rules  to  govern  administrative  review  of 
valid  existing  rights  determinations, 
other  findings  relating  to  mining  %vithin 
areas  protected  tmder  section  522(e)  of 
SMCI^,  decisions  not  to  inspect  or 
enforce,  and  any  other  regulatory 
authority  action  not  specifically 
addressed  elsewhere  in  Chapter  7:092. 
Corresponding  Federal  administrative 
review  requirements  for  these  types  of 
actions  are  located  at  43  CFR  4.1390 
through  4.1394, 4.1350  through  4.1355, 
and  4.1280  through  4.1286. 

In  general,  the  proposed  Kentucky 
rule  contains  procedures  and 
requirements  that  are  similar  to  or  more 
detailed  (more  precise)  than  those  set 
forth  in  the  Federal  rules.  However, 
Kentucky  always  assigns  the  burden  of 
establishing  a  prima  &cie  case  and  the 
ultimate  burden  of  persuasion  to  the 
person  requesting  the  review,  while  the 
Federal  rules  sometimes  assign  one  or 
both  of  these  bmrdens  to  the  regulatory 
authority  when  the  permit  applicant  or 
potential  applicant  is  the  person 
requesting  review  (see  43  CFR  4.1355 
and  4.1394).  Nevertheless,  since  shifting 
the  burden  of  proof  in  these  cases  to  the 
applicant  or  potential  applicant  would 


not  adversely  affect  public  participation 
in  the  enforcement  of  the  r^ulatory 
program,  the  proposed  rule  is  not 
inconsistent  with  30  CFR  840.15,  which 
is  the  operative  standard  of  review 
when  determining  whether  the  State 
program  must  be  consistent  with  the 
dted  provisions  of  43  CFR  part  4. 

Also,  unlike  43  CFR  4.1280  through 
1286,  the  proposed  Kentucky  rule 
would  grant  any  person  who  considers 
himself  or  herself  aggrieved  by  any 
regulatory  authority  determination  the 
ri^t  to  petition  for  administrative 
review  of  that  determination.  Unless 
otherwise  specified  by  statute  or 
regulation,  the  Federal  rules  grant  a 
person  this  right  only  if  the  regulatory 
authority’s  decision  document 
spedfic^y  authorizes  such  an  appeal. 
However,  as  discussed  in  part  almve, 
providing  for  expanded  public 
participation  in  the  reg\ilatory  program 
is  in  keeping  with  both  30  C^  840.15 
and  section  102(i)  of  SMCRA.  Therefore, 
the  Diredor  finds  that  the  proposed  rule 
is  not  inconsistent  with  the  pertinent 
requirements  of  SMCRA  and  the  Federal 
reflations. 

(8)  Section  10 — ^Proceedings  for 
Suspension  or  Revocation  of  Permits 
Because  of  Pattern  of  Violations. 
Proposed  405  KAR  7:092  section  10  sets 
forth  requirements  and  procedures  for 
administrative  review  proceedings 
concerning  orders  to  show  cause  why  a 
permit  should  not  be  suspended  or 
revoked  because  of  a  pattern  of 
violations.  The  proposal  is  similar  to  the 
corresponding  Federal  rules  at  43  CFR 
4.1190  throu^  4.1195,  except  that 
Kentucky  has  included  no  counterparts 
to  43  CFR  1194(c)  (decisions  must  be 
issued  within  20  days  of  the  close  of  the 
hearing  record),  (d)  (parties  may  enter 
into  a  settlement  agreement  at  any  time 
with  the  approval  of  the  presiding 
official),  or  the  minimum  3-day 
suspension  requirement  of  paragraph 
(b).  None  of  these  omissions  renders  the 
Kentucky  program  inconsistent  with  the 
pertinent  requirements  of  SMCRA  and 
the  Federal  regulations. 

OSM  has  previously  determined  that 
the  3-day  minimxim  suspension 
provision  of  43  CFR  1194(b)  need  not  be 
incorporated  into  State  programs  since 
it  is  not  one  of  the  sanctions  listed  in 
30  CFR  840.13(b)  and  is  not  a 
procedural  or  public  participation 
requirement  subject  to  30  C^  840.13(c) 
or  840.15.  See  the  response  to  Comment 
No.  5  in  the  preamble  to  an  earlier 
Federal  Register  notice  concerning  the 
Kentucky  program  (45  FR  71591, 
October  29, 1980).  Furthermore,  since 
the  Federal  rule  grants  the  hearing 
officer  broad  discretion  to  waive  me 
minimum  suspension  requirement,  it  is 


unlikely  that  there  would  be  any 
significant  difference  in  actual  results 
under  the  State  rules  as  opposed  to  the 
Federal  rules. 

With  respect  to  the  20-day  decision 
requirement  of  43  CFR  4.1194(c), 
proposed  405  KAR  7:091  section  3(5)(a) 
provides  that  all  decisions  must  be 
made  within  30  days  of  the  close  of  the 
hearing  record.  The  Director  does  not 
find  the  additional  10  days  allowed  by 
the  State  to  be  a  significant  difference, 
especially  since  the  Federal  time&ame 
is  directory  rather  than  mandatory. 

Finally,  with  respect  to  43  CFR 
4.1194(a),  a  specific  State  coimterpart  is 
unnecessary  since  paragraphs  (2)  and  (3) 
of  405  KAR  7:091  section  3  grant  the 
hearing  officer  general  authority  to 
facilitate  and  accept  settlement 
agreements  in  all  types  of  administrative 
proceedings. 

(9)  Section  11 — ^Procedures  for  Abate 
or  Alleviate  Orders.  Proposed  405  KAR 
7:092  section  11  sets  foxffi  procedural 
and  related  requirements  for 
administrative  review  of  an  order  to 
abate  or  alleviate  issued  pursuant  to 
KRS  224.10-410  in  connection  with  a 
surface  coal  mining  and  reclamation 
operation.  While  there  is  no  direct 
Federal  counterpart,  nothing  in  the 
proposal  would  conflict  with  any 
Federal  requirement  imder  SMQIA. 
Therefore,  the  Director  finds  that  it  is 
not  inconsistent  with  SMCRA  or  the 
Federal  regulations. 

(10)  Section  14 — Costs  and  Expenses. 
Proposed  405  KAR  7:092  section  14(1) 
identifies  who  may  file  a  petition  for 
award  of  costs  and  expenses,  including 
attorneys  fees,  reasonably  incurred  in 
connection  with  a  proceeding  held 
pursuant  to  405  KAR  7:092.  llie 
proposal  is  similar  to  the  existing 
Kentucky  rule  at  405  KAR  7:090  section 
13(2),  and  the  corresponding  Federal 
rule  at  43  CFR  4.1291,  except  that  both 
of  these  rules  provide  that  failure  to  file 
a  timely  petition  may  constitute  a 
waiver  of  the  right  to  an  award,  whereas 
the  proposed  rule  provides  that  such 
failure  shall  constitute  a  waiver.  In  the 
Statement  of  Consideration 
(Administrative  Record  No.  KY-1180) 
accompanying  the  proposed 
amendment,  Kentucky  expressed  its 
belief  that  SMCRA  provides  States  with 
sufficient  latitude  in  the  promulgation 
of  regulations  to  prescribe  a  definite 
timefreune  within  which  a  petition  for 
an  award  of  costs  and  expenses  must  be 
filed. 

While  the  Federal  rule  is  less 
restrictive  than  Kentucky’s  proposed 
rule,  it  is  also  ambiguotis  in  that  it  fails 
to  provide  any  gmdance  as  to  what 
factors  might  contribute  to  a 
determination  regarding  a  waiver,  and 
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its  provides  the  petitioner  no  assurance 
that  an  untimely  petition  will  be 
accepted  for  review.  The  proposed 
Kentucky  rule  is  specific  and  leaves  no 
room  for  uncertainty.  The  timeframe  is 
specific,  as  is  the  impact  of  failtire  to 
meet  that  timeframe.  Because  the 
Federal  rule  allows  a  hearing  officer 
complete  latitude  in  determining 
whether  to  reject  an  untimely  petition, 
OSM  must  accord  States  similar  latitude 
when  evaluating  proposed  program 
amendments  concerning  untimely 
petitions.  Therefore,  the  Director  finds 
that  the  proposed  rule,  which  would 
require  me  categorical  dismissal  of  all 
imtimely  petitions,  is  not  inconsistent 
with  section  525(e)  of  SMCRA,  30  CFR 
840.15,  or  43  CFR  4.1291  since  such  a 
result  could  also  occur  imder  the 
Federal  program. 

(11)  Section  15 — Determinations  as  to 
Inability  to  Prepay  Penalties  in  Escrow 
Prior  to  Administrative  Review. 

Proposed  405  KAR  7:092  section  15 
est^lishes  a  limited  waiver  fit)m  405 
KAR  7:092  section  6(2)(b),  which 
requires  that  any  proposed  penalty 
assessment  be  prepaid  into  escrow  as  a 
prerequisite  for  administrative  review. 
The  proposal  also  sets  forth  filing  and 
proc^ii^  requirements  related  to  the 
processing  of  petitions  for  such  waivers. 
In  addition,  the  proposal  identifies 
presumptions  considered  to  be  prima 
facie  evidence  of  an  individual’s 
eligibility,  or  lack  thereof,  for  a  waiver 
from  the  prepayment  requirement. 

Under  the  proposal,  the  petitioner  is 
required  to  file  a  statement  of  facts 
supporting  his  or  her  contention  that  he 
or  she  is  unable  to  comply  with  the 
prepa)rment  requirement.  In  addition, 
an  affidavit,  signed  under  penalty  of 
perjury,  must  be  filed  setting  forth  the 
petitioner’s  income,  property  owned, 
outstanding  obligations,  number  and  age 
of  dependents,  and  a  copy  of  the 
petitioner’s  most  recent  Kentucky  and 
Federal  income  tax  returns.  The  State 
must  then  make  an  independent 
determination  as  to  the  validity  of  the 
contents  of  the  petition  for  waiver  and 
decide  whether  the  waiver  should  be 
granted.  In  making  that  determination, 
the  State  would  be  gtiided  in  part  by  the 
presumptions  set  forth  in  subsection 
15(5),  which  establish  prima  facie 
evidence  that  the  individual  is  either 
unable  to  comply  with  the  prepayment 
requirement  or  is  not  eligible  for  a 
waiver. 

By  letter  dated  April  26, 1993 
(Administrative  Record  No.  KY-1217), 
OSM  requested  clarification  regarding 
the  presumptions  set  forth  at  405  KAR 
7:092  section  15(5).  In  particular,  OSM 
questioned  what  followup  action 
I^ntucky  would  take  when  presented 


with  the  prima  facie  evidence  set  forth 
in  section  15(5).  In  its  response  dated 
May  7, 1993  (Administrative  Record  No. 
KY-1218),  Kentucky  stated  that  it 
"employs  environmental  investigators 
who  have  the  ability  to  verify  the 
validity  of  claims  made  to  establish  the 
presumptions  in  section  15(5).’’ 

Section  518(c)  of  SMCRA  specifies 
that  a  person  who  wishes  to  contest 
either  the  amount  of  the  penalty  or  the 
foct  of  violation  shall  prepay  the 
proposed  penalty  to  the  Sec^tary,  who 
shall  then  place  it  into  an  escrow 
accoimt.  The  Federal  regulations- at  30 
CFR  845.19(a)  similarly  provide  that  a 
person  charged  with  a  violation  may 
contest  the  proposed  penalty  or  the  fact 
of  the  violation  by  submitting  a  petition 
and  an  amount  equal  to  the  proposed 
penalty  to  the  Department  of  the 
Interior’s  Office  of  Hearings  and 
Appeals. 

Neither  SMCRA  nor  the  Federal 
regulations  either  provide  for  or  prohibit 
waiver  of  the  prepayment  requirement. 
However,  in  the  preamble  to  a  previous 
proposed  rule,  OSM  indicated  that  it 
was  considering  adoption  of  a  provision 
allowing  waiver  of  the  {>enalty 
prepayment  requirement  when  such  a 
requirement  would  prevent  an 
essentially  insolvent  person  charged 
with  a  penalty  from  either  continuing  in 
business  or  availing  himself  or  herself  of 
the  full  range  of  hearings  and  appeals 
otherwise  available  (46  FR  58468, 
December  1, 1981).  In  the  same 
preamble,  OSM  also  stated  that  it  was 
considering,  as  an  alternative,  an 
amendment  to  30  CFR  845.19  which 
would  require  prepa}rment  only  with 
respect  to  proceedings  that  occur  after 
an  administrative  law  judge  has 
determined  that  a  penalty  is  lawfully 
due. 

OSM  subsequently  decided  to  defer 
final  rulemaking  action  on  the  proposed 
alternatives.  However,  the  Federal 
Register  document  announcing  the 
deferral  (47  FR  35632,  August  16, 1982) 
reiterated  the  agency’s  concern  that 
rigid  adherence  to  a  prepayment 
requirement  may  violate  constitutional 
due  process  guarantees.  The  document 
also  stated  t^t  OSM  would  summarize 
and  respond  to  all  public  comments  in 
a  subsequent  rulemaking  action. 
Althou^  OSM  has  never  completed 
this  action,  the  fact  that  the  final  rule 
document  did  not  dismiss  or  reject  the 
proposed  alternatives  indicates  that  the 
absence  of  a  prepayment  waiver 
provision  in  SMC^  does  not  translate 
into  a  prohibition. 

In  fames  D.  Franklin,  et  al.  v.  NREPC, 
Ky.,  799  S.W.2d  1  (1990),  the  Kentucky 
Supreme  Court  invalidated  the  State’s 
previous  prepayment  requirement  at 


405  KAR  7:090  section  4(9),  in  part 
because  the  court  held  that  it  deprived 
indigent  individuals  of  due  process  in 
violation  of  the  equal  protection  clauses 
of  both  the  State  and  Federal 
constitutions.  Kentucky’s  current 
proposal  with  its  limited  waiver  for 
inability  to  pay  should  minimize  the 
possibility  of  another  successful 
challenge  on  constitutional  grounds; 
approval  also  would  be  consistent  with 
the  Federal  rule  preambles  discussed 
above. 

OSM  recognizes  that  one  of  the 
principal  factors  leading  to  the  adoption 
of  SMCRA’s  prepayment  requirement 
was  Congressional  concern  about  the 
historically  low  collection  rate  of 
similar  penalties  assessed  by  other 
governmental  agencies.  However,  under 
ffie  j)roposed  Kentucky  criteria,  the 
govdmment’s  ability  to  collect  penalties 
would  not  be  affected  since  the  financial 
condition  of  qualified  petitioners 
would,  in  all  probability,  preclude 
payment  of  the  penalty  regardless  of 
whether  a  waiver  of  the  prepayment 
requirement  is  available. 

Based  on  the  foregoing  discussion,  the 
Director  finds  that  Kentucky’s  proposal 
is  not  inconsistent  with  section  518(c)  of 
SMCRA.  However,  during  oversight  of 
the  Kentucky  program,  OSM  will 
closely  evaluate  the  State’s 
implementation  of  this  provision.  In 
particular,  OSM  will  monitor  whether 
the  presumptions  set  forth  in  subsection 
15(5)  are  being  verified  by  the  Cabinet, 
and  how  the  State  is  determining 
whether  individuals  who  do  not  meet 
the  presumptions  qualify  for  a  waiver. 
Should  abuse  develop,  the  Director  will 
take  all  necessary  actions  to  ensure  that 
corrective  measures  are  initiated  in  a 
timely  fashion. 

4.  405  KAR  12:020  Enforcement 

(a)  Section  6 — Informal  Public 
Hearings  on  Orders  Ceasing  Mining.  In 
concert  with  the  changes  to  405  KAR 
7:091  and  7:092  eliminating  preliminary 
hearings,  Kentucky  has  proposed  to 
revise  405  KAR  12:020  section  6  by 
adding  provisions  for  informal  public 
hearings  on  all  enforcement  orders 
ceasing  mining.  The  proposed  rules  are 
procedurally  similar  and  substantively 
identical  to  all  provisions  of  the 
corresponding  Federal  rules  at  30  CFR 
843.15  that  are  pertinent  to  State 
programs.  Accordingly,  the  Director 
finds  that  405  KAR  12:020  section  6  as 
proposed  is  in  compliance  with  30  CFR 
840.13(c)  and  840.15. 

(b)  Section  7 — Suspension  and 
Revocation  of  Permits 

Section  8— Pattern  of  Violations.  In 
connection  with  the  repeal  of  405  KAR 
7:090,  Kentucky  is  revising  other 
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chapters  of  its  regulations  to  include 
material  formerly  foimd  in  Chapter 
7:090.  In  this  case.  Kentucky  is 
proposing  to  add  provisions  previously 
foimd  at  405  KAR  7:090  section  5(4)  to 
405  KAR  12:020  section  7(2).  These 
provisions  specify  the  action  a  permittee 
must  take  when  a  permit  is  suspended 
or  revoked:  they  are  substantively 
identical  to  the  pertinent  portion  of  the 
corresponding  Federal  rule  at  30  CFR 
843.13(c). 

In  addition,  Kentucky  is  proposing  to 
add  provisions  previously  foimd  at  405 
KAR  7:090  section  5(2)  to  405  KAR 
12:020  section  8.  These  provisions 
concern  patterns  of  violations;  they  are 
substantively  identical  to  all  portions  of 
the  corresponding  Federal  rules  at  30 
CFR  843.13  (a)  and  (d)  that  are  pertinent 
to  State  programs. 

Since  the  proposed  reorganization  of 
the  Kentucky  rules  will  not  affect  the 
applicability  of  the  rules  discussed 
above,  the  Director  finds  that  the 
proposed  amendment  is  in  accordance 
with  30  CFR  840.13  (b)  and  (c).  which 
require  that  State  programs  include 
enforcement  sanctions  and  procedures 
consistent  with  those  set  forth  in 
SMCRA  and  30  CFR  part  843. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  periods  and 
opportunities  to  request  a  public 
hearing  were  announced  as  follows:  (1) 
For  the  submissions  dated  July  28, 1992 
(Administrative  Record  Niun^r  KY- 
1170),  and  July  30, 1992  (Administrative 
Record  Number  KY-1171),  in  the 
September  23, 1992,  Federal  Register 
(57  FR  43949  and  57  FR  43952, 
respectively);  (2)  For  the  submission 
dated  September  18, 1992 
(Administrative  Record  Niunber  KY- 
1180),  in  the  December  9, 1992,  Federal 
Register  (57  FF.  58169);  and  (3)  For  the 
submission  dated  December  10, 1992 
Administrative  Record  Number  KY- 
1202),  in  the  January  14. 1993,  Federal 
Register  (58  ^  4384).  llie  public 
comment  periods  closed  on  October  23, 
1992.  December  24, 1992,  and  January 
29, 1993,  respectively.  No  one  requested 
an  opportunity  to  testify  at  the 
scheduled  public  hearings  so  no 
hearings  were  held. 

The  Kentucky  Resources  Council 
(KRC)  filed  written  comments  on 
October  23, 1992  (Administrative 
Record  Number  IGf-1195),  and 
February  1, 1993  (Administrative 
Record  Number  1^-1208).  A  summary 
of  those  comments  and  their  disposition 
is  set  forth  below  by  subject. 


A.  Definitions 

1.  KRC  expressed  its  concern  that  the 
definition  of  "person”  fails  to  include 
certain  agencies  that  are  included  in  the 
Federal  definition.  As  explained  in 
finding  B.l.(b)  herein,  the  Director 
shares  KRC’s  concern.  Therefore,  he  is 
not  approving  Kentucky’s  proposal  to 
replace  its  current  regulatory  definition 
with  a  reference  to  its  statutory 
definition. 

2.  KRC  suggested  that  the  definition  of 
"final  order,”  as  proposed,  might 
exclude  orders  which  do  not  include 
findings  of  fact,  conclusions  of  law,  and 
an  order.  KRC  stated  that  all  orders 
should  be  considered  "final”  whether 
they  include  findings  of  fact  and 
conclusions  of  law  or  not.  The  Director 
does  not  agree  that  the  State’s 
definition,  as  proposed,  requires  that  an 
order  include  fin^gs  of  fact  or 
conclusions  of  law  in  order  to  be  "final” 
for  the  purpose  of  judicial  review.  On 
the  contrary,  the  proposed  definition 
only  acknowledges  that  the  final  order 
"may”  contain  these  elements. 

3.  KRC  raised  questions  regarding  the 
definitions  of  "initiating  documents,” 
"interim  report,”  and  “record.”  The 
Director  has  determined  that  the 
proposed  definitions  of  "initiating 
document”  and  "record”  add 
appropriate  clarity  and  specificity  to 
Kentucky’s  program  and  are  not 
inconsistent  with  the  requirements  of 
SMCRA  and  the  Federal  regulations. 
Regarding  "interim  report,”  KRC 
pointed  out  that  the  definition  was 
unacceptable  to  the  extent  that  the 
State’s  intention  was  to  sanction  denial 
of  Secretarial  review  of  orders,  such  as 
the  partial  grant  or  denial  of  a  motion 
for  summary  disposition.  In  its 
Statement  of  Consideration 
(Administrative  Record  No.  KY-1180) 
accompanying  the  amendment, 
Kentucky  stated  that  Secretarial  review 
of  interlocutory  orders  is  inappropriate. 
Kentucky  pointed  out  that  all  hearing 
officer  reconunendations  which  are  ^al 
recommendations  will  be  reviewed  by 
the  Secretary.  The  Director  has 
determined  that  the  public  participation 
requirements  of  30  QH  840.15  will  not 
be  compromised  imder  the  Kentucky 
scheme  since  persons  claiming 
imminent  environmental  harm  firom  the 
continued  operation  of  a  permit  or  from 
the  continued  existence  of  a  violation 
during  the  pendency  of  an  appeal  may 
still  seek  temporary  relief.  Interlocutory 
appeals,  therefore,  are  not  necessary  to 
prevent  imminent  environmental  harm. 

KRC  also  pointed  out  that 
interlocutory  appeals  might  aid  in 
correcting  errors  of  law  "prior  to 
expenditures  of  resources  and  funds  in 


trying  the  cases.”  While  this  statement 
may  well  be  true,  the  Director  believes 
that  appellants  who  ultimately  achieve 
some  degree  of  success  on  the  merits 
will  be  aole  to  recoup  such  expenditures 
under  the  cost  and  attorney  fee  recovery 
provisions  of  the  Kentucky  program. 
Therefore,  the  proposed  definition  of 
"interim  report”  is  not  inconsistent  with 
the  requirements  of  SMCRA  and  the 
Federal  regulations. 

B.  405  KAR  7:091 

1.  KRC  stated  that  the  reference  to 
KRS  224.10-410  found  in  Section  1  was 
inappropriate  since  actions  taken  under 
KRS  Chapter  224  are  reviewed  pursuant 
to  KRS  224.10-420.  In  response  to  this 
comment  during  State  hearings, 
Kentucky  pointed  out  that  new  405  KAR 
7:092  section  11  provides  specific 
review  procedures  as  authorized  by,  and 
consistent  with,  the  provisions  of  KRS 
224.10-410.  The  Dir^or  finds 
Kentucky’s  explanation  to  be  reasonable 
and  appropriate. 

2.  KRC  expressed  its  opinion  that 
certain  punctuation  in  Section  1  of  both 
405  KAR  7:091  and  7:092  implies  a 
restriction  on  the  degree  to  which 
public  participation  in  hearings 
addressing  enforcement  or  other 
nonpermit-related  matters  is  governed 
by  these  chapters.  Kentucky  responded 
to  this  comment  in  its  Statement  of 
Consideration  (Administrative  Record 
Number  KY-1180)  by  stating  that 
"nothing  is  meant  to  exclude  citizen 
participation  in  all  matters  listed  in  405 
KAR  7:091  section  1,  Applicability.” 

The  Director  finds  that  t^  clarification 
adeq^tely  resolves  KRC’s  concerns. 

3.  kRC  stated  that  the  right  to  contest 
material  that  is  judicially  noticed 
piursuant  to  Section  3(l)(b)  is 
meaningless  without  the  expressed  right 
to  review  such  material.  In  response, 
Kentucky  stated  that  it  interprets  the 
right  to  contest  as  including  the 
opportunity  to  review  the  materials  in 
question  (Administrative  Record 
Number  KY-1180).  The  Director  finds 
that  this  interpretation  satisfactorily 
addresses  KRC’s  concerns. 

4.  KRC  expressed  concern  that  the  last 
sentence  in  section  3(l)(b)  could  be 
construed  to  authorize  the  hearing 
officer  to  have  contact  with  Cabinet  staff 
outside  the  formal  administrative 
process.  The  Director  finds  that  no 
revisions  are  needed  since  the 
provisions  of  405  KAR  7:091  section  4 
are  controlling  with  respect  to  ex  parte 
communications. 

5.  Regarding  section  3(4)(c),  KRC 
states  that  the  characterization  of  an 
order  disposing  of  part  of  a  case  by 
summary  judgment  as  an  interim  report 
precludes  the  party  from  seeking 
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Secretarial  review  of  that  particular 
disposition.  In  its  Statement  of 
Consideration  (Administrative  Record 
Number  KY-llSO),  Kentucky  disagreed 
with  this  statement,  and  the  Director 
concurs,  since  partial  dispositions  will 
ultimately  be  reviewed  by  the  Secretary 
as  part  of  his  or  her  review  of  the 
hearing  officer’s  recommendations.  See 
also  the  Director’s  response  to  the  KRC 
comment  concerning  the  definition  of 
“interim  report.’’ 

6.  KRC  suggested  that  the  discussion 
in  section  3(6),  regarding  Secretarial 
orders,  should  refer  to  findings  of  feet 
and  conclusions  of  law  since  that  is  how 
“final  order’’  is  defined  in  405  KAR 
7:001.  The  Director  finds  that,  since  the 
term  “final  order’’  is  specifically 
defined,  there  is  no  need  to  restate  that 
definition  whenever  the  term  is  used. 

7.  KRC  requested  that  any 
proceedings  that  would  authorize  ex 
parte  contact,  as  contemplated  by 
Section  4(1),  be  explicitly  stated. 
Inasmuch  as  the  language  of  Section 
4(1)  is  substantively  identical  to  the 
Federal  provisions  at  43  CFR  4.27,  the 
Director  finds  that  no  tnodifications  to 
the  State  rule  are  needed.  KRC  also 
stated  that  this  provision  should  be 
revised  to  include  language  clarifying 
what  is  meant  by  the  term 
“proceedings.”  In  responding  to  this 
comment  (Administrative  Record 
Number  1^-1180),  Kentucky  stated  that 
the  term  was  self-explanatory  and  did 
not  require  modification.  The  Director 
concurs  with  Kentucky. 

8.  KRC  states  that  section  5(5)  is 
unclear  as  to  what  constitutes  service.  In 
its  Statement  of  Consideration 
(Administrative  Record  Number  KY- 
1180),  Kentucky  argues  that  the 
provision  is  sufficiently  clear  to  provide 
guidance  as  to  how  and  in  what  manner 
initiating  and  followup  documents  are 
to  be  served,  particularly  when  read 
together  with  other  provisions  such  as 
405  KAR  7:091  section  5(4).  The 
Director  concurs  with  the  State’s 
explanation. 

9.  KRC  opined  that  section  12(2), 
which  provides  that  the  commencement 
of  proceedings  for  judicial  review  of  a 
final  order  of  the  Secretary  shall  not 
operate  as  a  stay  of  a  final  order  unless 
specifically  ordered  by  a  court  of 
competent  jurisdiction,  should  reference 
the  criteria  for  temporary  relief  since 
appeals  fiom  agency  actions  do  not 
operate  to  stay  the  effect  of  a  final  order 
pending  judicial  review.  Section  12(2)  is 
substantively  identical  to  the 
corresponding  Federal  provision  in 
section  526(d)  of  SMCRA;  therefore,  the 
Director  finds  that  no  revisions  are 
necessary.  Furthermore,  temporary 
relief  in  these  situations  would  have  to 


be  granted  by  the  court,  and  the 
regulations  in  question  are  not 
applicable  to  judicial.reviews. 

C.  405  KAR  7:092 

1.  KRC  suggested  that  Kentucky 
provide  training  for  its  assessment 
conference  officers,  and  that 
conferences  be  recorded.  In  response, 
the  Director  notes  that  there  are  no 
Federal  reqtiirements  for  conference 
officer  training  or  recording  of 
conferences.  Indeed,  paramaphs  (b)(1) 
and  (f)  of  30  CFR 845.18  clearly  specify 
that  assessment  conferences  are  to  be 
informal  and  that  statements  made  by 
participants  cannot  be  used  in  a 
subsequent  formal  proceeding  to 
impeach  a  witness.  Therefore, 

Kentucky’s  program  is  consistent  with 
the  Federal  regulations  in  this  respect. 

2.  KRC  stated  that  section  5  must 
include  provisions  for  revocation  of  a 
permit  for  willful  failure  to  comply  with 
the  Federal  Act,  regulations,  and  orders. 
In  responding  to  KRC’s  concerns 
(Administrative  Record  Number  KY- 
1180),  Kentucky  pointed  out  that  the 
Cabinet’s  policy  is  to  refuse  to  issue  a 
permit  when  there  are  outstanding 
vmabated  Federal  violations.  In 
addition,  when  a  permit  has  been 
issued,  and  it  is  later  determined  that 
there  were  outstanding  violations  at  the 
time  of  issuance.  Kentucky  stated  that 
the  Cabinet  would  rescind  the  permit  as 
being  improvidently  issued  pursuant  to 
405  KAR  8:010. 

Finally,  405  KAR  12:020  section  8 
provides  for  suspension  or  revocation  of 
permits,  when  appropriate,  for  all 
violations  of  the  Kentucky  program, 
regardless  of  whether  the  violations 
were  issued  by  Kentucky  or  OSM. 
However,  neiffier  SMCRA  nor  the 
Federal  regulations  require  that  the 
State  revoke  a  permit  for  failure  to 
comply  vrith  the  Federal  Act  or 
regulations.  To  do  so  would  be 
inconsistent  with  the  doctrine  of  State 
primacy  established  in  section  101(f) 
and  section  503  of  SMCRA. 

3.  KRC  states  that  section  14(1)  is 
more  restrictive  than  the  Federal  rule  at 
43  CFR  4.1291  since  failxire  to  file  a 
timely  petition  for  an  award  of  costs  and 
expenses  is  considered  a  mandatory 
waiver  of  the  right  to  such  an  award, 
whereas  the  Federal  rule  provides  only 
that  such  failure  may  constitute  a 
waiver.  As  explained  in  detail  in  finding 
B.3.(c)(10),  the  Director  has  determined 
that  the  proposed  rule  is  not 
inconsistent  with  the  Federal  standards 
for  State  program  approval. 

4.  KRC  argues  that  section  14(4)(a). 
which  pertains  to  cost  and  attorney  ^ 
recovery,  should  not  be  restricted  to 
permit  “conditions”  inasmuch  as  a 


violation  might  involve  permit  terms 
that  do  not  appear  as  specific  conditions 
in  the  permit  approval  document.  In  its 
Statement  of  Consideration 
(Administrative  Record  Number  KY- 
1180),  Kentucky  responded  that  the 
Cabinet  interprets  the  term  “permit 
conditions”  as  including  the  terms 
appearing  in  the  permit  application  as 
well  as  those  specific  conditions 
appearing  on  the  fact  sheet  of  the 
permit.  Provided  Kentucky  adheres  to 
this  interpretation,  the  Di^tor  finds 
that  the  proposed  State  rule  is 
consistent  with  the  corresponding 
Federal  rule  at  43  4.1294(a)(1). 

5.  Finally,  KRC  questioned  why  cross- 
references  to  the  hearings  regulations  in  o 
other  regulations  (i.e.,  405  KAR  8:010 
section  24. 405  KAR  10:040  section  1(6), 
and  405  KAR  24:030  section  9),  have  not 
been  revised  to  reflect  the  new  citations. 
Since  cross-references  are  automatically 
corrected  by  Kentucky’s  administrative 
regulations  compiler  when  regulations 
are  processed  for  publication,  no 
immediate  action  is  required.  However, 
the  Director  expects  that  Kentucky  will 
submit  the  appropriate  revisions,  once 
they  are  promulgated,  as  part  of  a 
subsequent  amendment  as  soon  as  is 
practicable,  in  keeping  with  the 
requirements  of  30  CFR  732.17(g). 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  its  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  governmental 
agencies  with  an  actual  or  potential 
interest  in  the  Kentucky  program.  The 

U. S.  Forest  Service,  Mine  Safety  and 
Health  Administration,  Bureau  of  Land 
Management,  and  Bureau  of  Mines 
acknowledged  receipt  of  the 
amendments  but  offered  no  substantive 
comments. 

V.  Director’s  Decision 

Based  on  the  above  findings,  the 
Director  is  approving,  with  the 
exceptions  discussed  in  findings  A.l 
and  B.l.(b)  the  program  amendments  as 
submitted  by  Kentucky  on  July  28, 1992, 
and  July  30, 1992  (in  the  latter  case  only 
that  portion  pertaining  to  Senate  Bill 
318),  and  as  modified  and  resubmitted 
on  September  18, 1992,  and  December 
10, 1992.  In  addition,  as  discussed  in 
findings  A.l.,  B.l.(b).  and  B.3.(c)(4),  the 
Director  is  requiring  that  Kentucky 
further  amend  certain  provisions  of  this 
amendment  or  related  provisions  of  the 
approved  program.  _ 

The  Federal  regulations  at  30  CFR 
part  917  codifying  decisions  concerning 
the  Kentucky  program  are  being 
amended  to  implement  this  decision. 
The  Director  is  approving  these 
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proposed  rules  with  the  imderstanding 
that  they  will  be  promulgated  in  a  form 
identicd  to  that  submitt^  to  OSM  and 
reviewed  by  the  public.  Any  differences 
between  these  rules  and  the  State’s  final 
promulgated  rules  will  be  processed  as 
a  separate  amendment  subject  to  public 
review  at  a  later  date.  This  final  rule  is 
being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  the  State  to 
conform  its  program  with  the  Federal 
standards  without  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

Environmental  Protection  Agency  (EPA) 
Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.].  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA’s 
concurrence  is  not  required. 

Effect  of  Director’s  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  C^  732.17(a)  and  (g)  require  that 
any  alteration  of  an  approv^  State 
program  be  submitted  to  OSM  for 
review  as  a  program  amendment.  Thus, 
any  changes  to  the  State  program  are  not 
anforceable  until  approved  by  OSM. 
rhe  Federal  regulations  at  30  CFR 
732.17(g)  prohibit  any  unilateral 
::hanges  to  approved  State  programs.  In 
lis  oversight  of  the  Kentucky  program, 
he  Director  will  recognize  only  the 
itatutes,  regulations  and  other  materials 
ipproved  by  him,  together  with  any 
'.onsistent  implementing  policies, 
lirectives  and  other  materials,  and  will 
oquire  the  enforcement  by  Kentucky  of 
mly  such  provisions. 

/I.  Procedural  Determinations 

ixecuhVe  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
he  Office  of  Smface  Mining 
teclamation  and  Enforcement  (OSM)  an 
xemption  from  sections  3, 4,  7  and  8 
)f  Executive  Order  12291  for  actions 
elated  to  approval  or  conditional 
pproval  of  State  regulatory  programs 
ctions  and  program  amendments, 
lierefore,  preparation  of  a  regulatory 


impact  analysis  is  not  necessary  and 
OK^  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
Section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  &e 
Surface  Mining  Ck)ntrol  and 
Reclamation  Act  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11, 
732.15  and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  Parts  730,  731  and  732  have  been 
met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  reqiiirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3507  et  seq 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  sm^l  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seg.).  The  State  submittal 
which  is  the  subj^  of  this  rule  is  based 
upon  coimterpait  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
simificant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  1m  implemented  by  the 
State.  In  making  the  determination  as  to 


whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relief  upon  the  data  and 
assumptions  for  the  coimterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  July  30. 1993. 

W.  Herd  Tipton, 

Acting  Director. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  917— KENTUCKY 

1.  The  authority  citation  for  part  917 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  In  §  917.15,  a  new  paragraph  (rr)  is 
added  to  read  as  follows: 

§917.15  Approval  of  regulatory  program 
amendments. 

*  *  *  ft  • 

(rr)  The  following  amendments 
submitted  to  OSM  on  July  28, 1992,  and 
July  30, 1992  (in  the  latter  case,  only 
Senate  Bill  318),  and  as  modified  and 
resubmitted  on  September  18, 1992,  and 
December  10, 1992,  are  approved 
effective  August  6, 1993,  with  the 
exceptions  identified  herein: 

(1)  Revisions  to  Chapter  350  of  the 
Kentucky  Revised  Statutes,  as  set  forth 
in  Senate  Bill  318  as  enacted  during  the 
1992  regular  session  of  the  Kentucl^ 
General  Assembly,  with  the  exception  of 
the  phrase  "except  as  may  be  ordered  by 
the  hearing  officer"  in  Section  1(3)  of 
Senate  Bill  318;  and 

(2)  Revisions  to  Chapters  7:001  and 
8:001  of  Title  405  of  the  Kentucky 
Administrative  Regulations,  pertaining 
to  definitions,  with  the  exception  of  the 
proposed  definitions  of  “person”  at  405 
KAR  7:001  section  1(63)  and  8:001 
section  1(78); 

(3)  Repeal  of  Chapter  7:090  of  Title 
405  of  the  Kentucky  Administrative 
Regulations,  pertaining  to  hearings; 

(4)  Addition  of  Chapters  7:091  and 
7:092  to  Title  405  of  the  Kentucky 
Administrative  RegiUations,  pertaining 
to  administrative  review  requirements 
and  procedures  and  civil  penalty 
assessment;  and 

(5)  Revisions  to  Chapter  12:020  of 
Title  405  of  the  Kentucky 
Administrative  Regulations,  pertaining 
to  inspection  and  enforcement 
requirements  and  proceduires. 

3.  In  §  917.16,  paragraphs  (j)  and  (kj 
are  added  and  the  section  title  is  revised 
to  read  as  follows: 
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{917.16  Required  regulatory  program 
amendments. 

*  *  •  ♦  • 

(j)  By  October  1, 1993,  Kentucky  shall 
submit  either  proposed  amendments  or 
a  schedule  for  the  submission  of 
proposed  amendments  to  OSM  to  revise 
the  following  provisions  of  the 
Kentucky  Revised  Statutes  in  the 
manner  described: 

(1)  That  portion  of  the  new  section  of 
Chapter  350  added  by  section  1  of 
Senate  Bill  318  as  enacted  by  the 
Kentucky  General  Assembly  during  the 
1992  regular  session,  to  delete  the 
phrase  "except  as  may  be  ordered  by  the 
hearing  officer"  in  section  1(3)  of  the 
enacted  bill;  and 

(2)  The  definition  of  person  in  KRS 
350.010(9),  to  include  all  entities 
encompassed  by  the  corresponding 
definition  in  30  CFR  700.5. 

(k)  By  October  1, 1993,  Kentucky  shall 
submit  to  OSM  either  proposed 
amendments  or  a  schedule  for  the 
submission  of  proposed  amendments  to 
Kentucky  Administrative  Regulations  to 
r^uire  that  the  assessment  conference 
officer’s  report  mentioned  in  405  KAR 
7:092  section  4(5)  be  served  in  a  manner 
consistent  with  405  KAR  7:091  section 
5,  and  to  specify  that  the  time  allowed 
under  405  KAR  7:092  section  6(l)(b)  to 
file  a  petition  for  administrative  review 
of  the  proposed  penalty  set  forth  in  the 
conference  officer’s  report  does  not 
begin  to  run  until  service  is  obtained  in 
this  manner. 

(FR  Doc.  93-18854  Filed  8-5-93;  8:45  am) 
BILUNQ  CODE  4310-OS-4I 


POSTAL  SERVICE 
39  CFR  Part  111 

Implementation  of  Delivery  Point 
Barcode  Requirement  for  Letter-Size 
Mail 

AGENCY:  Postal  Service. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adopts  on  a 
permanent  basis  the  temporary  changes 
to  the  standards  for  automation  rate 
letter-size  mailings  that  were  made 
efiective  March  21, 1993,  requiring  a 
delivery  point  barcode  on  all  letter-size 
mail  for  which  a  barcoded  di^oimt  is 
claimed,  and  making  conforming 
changes  to  the  stan^ds  for  ZIP-f4 
numeric  discounts. 

EFFECTIVE  DATE:  August  11, 1993 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Lynn  Martin  (202)  268-5176. 
SUPPLEMENTARY  INFORMATION:  On 
November  9, 1992,  pursuant  to  39 


U.S.C.  3623,  the  Postal  Service  filed 
with  the  Postal  Rate  Commission  a 
Request  for  a  Recommended  Declaim 
on  Pre-barcoded  Letter  Mail 
Requirements,  PRC  Docket  No.  MC93-2, 
requesting  that  the  Domestic  Mail 
Classification  Schedule  (DMCS)  be 
changed  to  re-define  prebarcoded  letter- 
size  mail  as  mail  "which  bears  a 
barcode  as  prescribed  by  the  Postal 
Service."  The  Postal  Rate  Commission 
published  a  notice  in  the  Federal 
Register  on  November  20, 1992  (57  FR 
54866)  describing  the  request  and 
offering  interested  parties  an 
opportunity  to  intervene. 

On  February  18, 1993,  the  Postal 
Service  published  a  proposed  rule 
setting  forth  the  amendments  to  the 
prebarcoding  standards  in  the  Domestic 
Mail  Manual  (DMM)  that  would  be 
needed  to  implement  the  requested 
classification  change,  as  well  as 
conforming  changes  to  the  standards  for 
numeric  ZIP-f4  rates  for  letter  mail  (58 
FR  8921). 

On  March  5, 1993,  the  Postal  Service 
published  notice  that  the  DMCS  change 
it  had  requested  would  be  placed  into 
effect  on  a  temporary  basis,  pursuant  to 
39  U.S.C.  3641(e)  and  as  authorized  by 
the  Board  of  Governors  of  the  Postal 
Service  in  Resolution  No.  93-3  (March 
1, 1993).  The  temporary  change  took 
effect  at  12:01  a.m.  on  March  21, 1993 
(58  FR  12605). 

Pursuant  to  the  authority  granted  by 
the  temporary  classification  change,  the 
Postal  Service  published  a  final  rule  on 
March  12, 1993,  setting  forth  DMM 
regulations  implementing  the  temporary 
DMCS  change  (58  FR  13551).  As 
proposed  in  the  February  18  proposed 
rule,  the  final  rule  amended  the 
prebarcoding  standards  in  the  DMM  to 
require  a  delivery  point  barcode  on  all 
letter-size  mail  for  which  a  barcoded 
discount  is  claimed,  and  made 
conforming  changes  to  the  standards  for 
Z9*+4  numeric  discounts.  These  DMM 
changes  also  took  effect  on  March  21, 
1993. 

On  June  30, 1993,  the  Postal  Service 
published  a  notice  concerning  the 
restructuring  and  revision  of  the  DMM. 
effective  with  DMM  Issue  46,  July  1, 
1993  (58  FR  34887).  The  notice 
included  detculed  cross-reference  tables. 
DMM  Issue  46  made  no  substantive 
changes  to  the  prebarcoding  and  related 
standards  that  had  taken  effect  on 
March  21.  'The  standards  for  letter-size 
automation-rate  mailings  appear  in 
Modules  R  (Rates  and  Fees),  P  (Postage 
Payment),  E  (Ehgibility),  A 
(Addressing),  C  (Characteristics  and 
Content),  M  (Mail  Preparation  and 
Sortation),  and  L  (Labeling  Lists)  in  the 
restructured  DMM. 


On  August  2, 1993,  the  Governors  of 
the  Postal  Service,  pursuant  to  their 
authority  imder  39  U.S.C.  3625, 
approved  the  Recommended  Decision  of 
the  Postal  Rate  Commission  in  Docket 
No.  MC93-2  to  amend  the  DMCS  to  re¬ 
define  pre-barcoded  letter-size  mail  as 
mail  which  bears  a  barcode 
"representing  not  more  than  11  digits 
(not  including  "correction”  digits)  as 
prescribed  by  the  Postal  Service.”  The 
Board  of  Governors  of  the  Postal 
Service,  pursuant  to  their  authority 
imder  39  U.S.C.  3625(f),  determined  to 
implement  the  DMCS  changes  approved 
by  the  Governors  effective  at  12:01  a.m. 
on  August  11, 1993  (Resolution  No.  93- 
9).  A  notice  of  those  DMCS  changes  is 
published  elsewhere  in  this  issue. 

In  accordance  with  these  permanent 
DMCS  changes,  this  final  rule  continues 
on  a  permanent  basis  the  amendments 
to  the  Domestic  Mail  Manual  that  were 
published  in  the  March  12  final  rule  and 
took  effect  on  March  21. 1993.  Since 
this  final  rule  makes  no  changes  to  the 
existing  standards,  those  amendments 
are  not  reprinted  here.  The  standards 
that  were  changed  by  the  March  12  final 
rule  now  appear  in  sections  RlOO,  R200, 
R300.  POOO,  PlOO,  P200.  P300,  P700. 
RlOO,  E200,  E300.  AOOO,  A800,  A950, 
C800.  MOOO,  and  M800  of  the 
restructured  DMM.  For  more  detailed 
information  on  the  location  of  these 
standards,  see  the  cross-reference  tables 
at  58  FR  34887-900. 

These  permanent  changes  to  the 
Domestic  Mail  Manual  will  take  effect  at 
12:01  a.m.  on  August  11, 1993.  The 
Postal  Service  believes  that  mailers  have 
adequate  notice  of  the  permanent 
standards,  since  no  change  in  existing 
standards  is  made. 

List  of  Sub|ects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— {AMENDED] 

Under  the  authority  of  the  Postal 
Reorganization  Act.  ffie  temporary 
changes  to  the  Domestic  Mail  Manual 
promulgated  on  March  12, 1993  at  58 
FR  13551-55  are  hereby  adopted  on  a 
permanent  basis. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(FR  Doc.  93-18839  FUed  8-5-93;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  21  and  76 

[MM  Docket  No.  92-264,  FCC  93-332] 

Broadcast  Services;  Cable  Televi^n 
Act 

AGENCY:  Federal  Conununications 
Commission. 

ACnON:  Final  rule. 

SUMMARY:  The  Report  and  Order 
segment  of  this  Report  and  Order/ 
Further  Notice  of  ^posed  Rule  Making 
adopts  regulations  interpreting  and 
implementing  the  anti-traffiddng  and 
cross-ownership  provisions  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  (1992  Cable 
Act).  Specifically,  this  Report  and  Order 
finds  that  section  617  anti-traffiddng 
restrictions  apply  only  to  assignment 
and  transfers  of  control  of  cable  systems, 
defines  such  transactions,  and 
establishes  certification  requirements 
and  procedures  for  resolutions  of  anti¬ 
trafficking  disputes  concerning 
certification,  applicability,  and 
exemptions,  it  also  adopts  a  blanket 
anti-trafficking  waiver  for  small  cable 
systems.  This  Report  and  Order 
establishes  a  standardized  transfer 
approval  form  for  use  in  requesting 
transfers  of  cable  systems  held  for  three 
years  or  more,  and  procedures  for 
approval  of  such  requests  by  local 
fi^chising  authorities.  Fin^y,  this 
decision  amends  the  Commission's 
rules  to  implement  the  cable/ 
Multichaimel  Multipoint  Distribution 
Service  (MMDS),  and  the  cable/satellite 
master  antenna  television  service 
(SMATV)  cross-ownership  restrictions 
mandated  by  the  1992  Cable  Act.  These 
actions  are  taken  in  order  to  comply 
with  the  mandate  of  the  1992  Cable  Act. 
The  Fiuther  Notice  of  proposed  Rule 
Making  segment  of  this  decision  may  be 
found  elsewhere  in  this  Federal 
Register. 

EFFECTIVE  DATE:  This  action  is  effective 
September  7, 1993,  except  for  47  CFR 
76.502(i),  which  becomes  effective 
November  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Chomey,  Mass  Media  Bureau 
(202i  632-6990. 

SUPPLEMENTARY  i»tfK>RMAT10N:  IMs  is  a 
synopsis  of  the  Report  and  Order 
segment  of  the  Conunission's  Report 
and  Older  and  Further  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  92-264,  FOC  93-332,  adopted  June 
24, 1993,  and  released  July  23, 1993. 

The  complete  text  of  tlds  Report  and 
Order  and  Further  Nfrtioe  of  Proposed 


Rule  Making  is  available  for  inspection 
and  copying  diiring  normal  business 
hours  in  the  FOC  Inference  Center 
(room  239),  1919  M  Street,  NW., 
Washington,  DC.  ana  also  may  Ira 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  at  (202)  857-3800,  2100  M 
Street,  NW.,  suite  140,  Washington,  DC 
20037. 

Synopsis  of  the  Report  and  Order 

1.  Through  this  decision,  the 
Commission  adopts  regulations 
interpreting  and  implementing  the  anti¬ 
trafficking  and  cross-ownership 
provisions  of  the  1992  Cable  Airt.  The 
Notice  of  Proposed  Rule  Making  and 
Notice  of  Inquiry  (Notice)  initiating  this 
proceeding  was  published  at  58  FR 
3523,  January  11, 1993. 

2.  Section  13  of  the  1992  Cable  Act 
mandates  a  cable  anti-trafficking  rule, 
which,  with  certain  exceptions, 
prohibits  cable  operators  from  selling  m 
otherwise  transferring  ownership  in  a 
cable  system  within  three  years 
following  the  acquisition  or  initial 
construction  of  the  system  by  the 
operator.  Section  11(a)  of  the  1992  Cable 
Act  modifies  section  613(a)  of  the 
Commimications  Act  to  prohibit  the 
common  ownership  of  a  cable  system 
and  an  MMDS  hcense,  or  a  cable  system 
and  an  SMATV,  separate  and  apart  from 
any  franchised  cable  service,  within  any 
portion  of  the  franchise  area  served  by 
that  cable  operator’s  system.  The  anti- 
traffiddng  and  cross-ownership 
provisions  of  the  1992  Cable  Act  contain 
no  specific  effective  date  and  thus, 
pursuant  to  section  28  of  the  1992  C^ble 
Act,  became  effective  on  December  4, 
1992. 

3.  Briefly,  this  Report  and  Order  (1) 
Concludes  that  the  section  617  anti¬ 
trafficking  restriction  appUes  only  to 
assignments  and  transfers  of  control  of 
cable  systems;  (2)  finds  that  such 
transactions  will  be  defined  generally, 
by  reference  to  the  Commission's 
broadcast  assignment  and  transfer  of 
control  standards  used  to  implement 
section  310(d)  the  Communications  Act; 
(3)  clarifies  that  the  Commissicn  will 
rely  on  local  frandrise  authorities  to 
monitor  and  exercise  primary 
enforcement  responsibility  imder  the 
anti-trafficking  rule;  (4)  requires  that 
cable  operators  seeking  to  assign  or 
transfer  control  of  a  cable  system  must 
certify  compliance  with  the  anti¬ 
trafficking  ^e  to  the  local  franchise 
authority  at  the  time  local  transfer 
approval  is  sought;  (5)  finds  that 
disputes  regardhig  the  validity  of  such 
anti-trafficking  certifications,  the 
applicability  of  the  anti-trafficking  rule 
to  a  {rarticular  transaction,  or  eli^bility 


for  one  of  the  rule’s  exemptions  will  be 
handled  by  the  Commission  pursuant  to 
the  §  76.7  special  refief  proc^ures;  (6) 
determines  that  the  statute  provides  the 
Commission  with  authority  to  waive  the 
three-year  holding  period  in  the  public 
interest  and  directs  the  Commission  to 
grant  such  waivers  in  cases  of  default, 
foreclosure  and  financial  distress;  (7) 
adopts  a  blanket  anti-trafficking  waiver 
for  small  systems,  serving  1000  or  fewer 
subscribers:  (8)  establishes  a 
standardized  transfer  approval  form  for 
use  in  requesting  transfers  of  cable 
systems  owned  for  three  years  or  more, 
and  procedures  for  approval  of  such 
requests  by  local  franc^sing  authorities, 
and  (9)  amends  the  Commission’s  rules 
to  implement  the  cable/MMDS,  and  the 
cable/SMATV  cross-ownership 
restrictions  mandated  by  the  1992  Cable 
Act. 

I.  Anti-Trafficking  Restriction 

4.  As  indicated  above,  a  new  section 
617  of  the  Communications  Act 
provides,  with  certain  exceptions,  that 
"no  cable  operator  may  sell  or  otherwise 
transfer  ownership  in  a  cable  system 
within  a  36-month  period  following 
either  the  acquisition  or  initial 
construction  of  such  system  by  such 
operator.”  Where  a  transaction 
involving  a  multiple  system  transfer 
provides  for  the  subsequent  transfer  of 
one  or  more  such  acquired  systems  to  a 
third  party,  the  subs^uent  transfer  will 
be  considered  part  of  ffie  original 
transaction  for  purposes  of  determining 
compliance  with  the  three-year  holding 
period. 

5.  Section  617(c)  of  the 
Communications  Act  creates  several 
exceptions  under  the  anti-trafficking 
rule,  including:  (1)  Transfers  which  are 
not  subject  to  F^eral  income  tax 
liability;  (2)  sales  required  by  operation 
of  law  or  any  act  of  any  Federal  agency,  \ 
any  State  or  political  subdivision 
thereof,  or  any  franchising  authority; 
and  (3)  any  sale,  assignment  or  transfer 
to  one  or  more  purchasers,  assignees  or 
transferees  cmitrolled  by,  controlling,  or 
imder  common  control  with  the  seller, 
assignor  or  transferror.  Moreover,  the 
Commission  is  given  broad  authority  to 
grant  waivers  under  the  anti-trafficl^g 
rule,  consistent  with  the  public  interest. 
However,  where  local  transfer  approval 
is  required,  the  Commission  may  not 
waive  the  three-year  holding 
requirement  unless  the  franchise 
authority  has  approved  such  transfer 
Section  617(d)  directs  the  Commission 
to  grant  anti-trafficking  waivers  to 
permit  appropriate  transfers  in  cases  of 
default,  foreclosure,  or  other  financial 
distress. 
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6.  It  is  not  clear  from  the  statutory 
language  whether  the  anti-trafficking 
provision  applies  to  all  transfers  of 
ownership  in  a  cable  system  which 
efiect  changes  in  the  identity  of  the 
cable  operator  or  whether  the  rule 
applies  to  transfers  of  ownership  of  a 
cable  system  by  a  cable  operator,  so  that 
only  transfers  of  ownership  which 
constitute  transfers  of  control  of  a  cable 
system  would  be  subject  to  the  rule. 
Given  the  imcertainty  regarding  the 
intended  application  of  the  anti¬ 
trafficking  rule,  the  Commission  seeks 
to  adopt  an  ownership  standard  that 
will  accomplish  the  House  Report’s 
stated  objective  of  preventing 
profiteering  transactions  and  other 
transfers  that  may  afreet  cable  rates  or 
service,  without  inhibiting  investment 
in  the  cable  industry  or  disrupting 
legitimate  cable  transactions. 

7.  The  Commission  believes  that  the 
anti-trafficking  provision  of  the  1992 
Cable  Act  was  aimed  at  deterring  the 
acquisition  of  cable  systems  by 
individuals  interested  only  in 
speculating  or  exploiting  ownership  in 
cable  systems  for  short  term  gain 
through  quick  resale,  and  was  not  meant 
to  prohibit  all  transactions  in  which  a 
cable  system  is  sold  at  a  profit. 
Consequently,  the  Commission 
determines  that  the  anti-trafficking  rule 
will  apply  only  to  transfers  of  control  of 
cable  systems.  The  Commission  further 
concludes  that  its  current  broadcast 
assignment  and  transfer  or  control 
standards  developed  to  implement 
section  310(d)  of  the  Communications 
Act  are  appropriate  to  accomplish  these 
objectives  and  so  will  be  efrective  in 
implementing  the  cable  anti-trafficking 
restriction. 

8.  Involvmtary  or  proforma  transfers 
of  control  are  exempt  from  the  cable 
anti-trafficking  rule  imder  the  statutory 
exceptions  provided  in  section  617(c)  of 
the  Communications  Act.  Transfers  of 
purely  management  interests  will  also 
be  exempt  from  the  cable  anti-traffidung 
rule  as  the  statutory  language  addresses 
only  transfers  of  “ownership”  interests 
in  a  cable  system.  Consequently,  the 
Commission  will  apply  the  thr^-year 
holding  period  only  to  assignments  and 
transfers  involving  substantial  changes 
in  ownership  that  constitute  transfers  of 
control.  The  procedures  that  crirrently 
govern  the  need  for  Commission 
approval  in  connection  with 
assignments  and  transfers  of  control  of 
CA^  licenses  can  be  used  as  reference 
for  determining  when  the  anti¬ 
trafficking  rule  will  be  applicable  to  a 
particular  transfer.  Thus,  if  a  transfer  of 
ownership  in  a  cable  system  does  not 


result  in  a  change  in  the  identity  of  the 
franchisee,  or  in  the  holder  of  a 
controlling  interest  in  the  cable 
operator,  me  transfer  will  not  be  subject 
to  the  th^-year  holding  period.  For 
this  purpose,  an  assignment  occiirs 
when  a  fram^se  is  transferred  from  one 
entity  to  another.  A  transfer  of  control 
occ\irs  when  the  franchisee  remains  the 
same,  but  the  owner  or  holder  of  a 
controlling  interest  in  the  franchise 
changes.  Assignments  are  generally 
associated  with  asset  sales,  and  transfers 
of  control  are  generally  associated  with 
stock  sales.  There  are  no  significant 
difrerences  between  assignments  and 
transfers  of  control  for  purposes  of  the 
Commission’s  rules. 

9.  The  Commission  briefly  describes 
how  it  determines  the  types  of  transfers 
of  ownership  interests  that  constitute 
transfers  of  control  reqiiiring 
Commission  approval  under  the 
broadcast  rules.  These  same  issues  and 
determinations  will  apply  to 
determinations  of  transfers  of  control  of 
cable  systems  subject  to  the  anti- 
trafficlf^g  rule.  Transfers  of  control  are 
easily  identifiable  in  the  vast  majority  of 
cases.  Typically,  the  buyer  will  acquire 
de  jure  control  or  “legal  control,’’  by 
acquiring  a  majority  (51%  or  more)  of 
the  licensee’s  voting  stock,  or 
partnership  interests,  or  effect  a  change 
in  the  general  partner.  Such  transfers 
would  be  considered  transfers  of  control 
\mder  our  broadcast  rules  and  thus,  in 
the  cable  context  would  be  subject  to 
the  anti-trafficking  rule,  provided  they 
are  substantial  and  volvmtary  and  do  not 
qualify  for  any  of  the  statutory 
exceptions. 

10.  The  more  difficult  questions 
regarding  determinations  of  transfers  of 
control  involve  transfers  of  de  facto  or 
“actual  control."  De  facto  control  exists 
when  a  holder  of  a  minority  interest  in 
a  corporation  is  in  actual  control.  Thus, 
some  transfers  of  a  minority  interest  in 
a  cable  system  may  constitute  a  transfer 
of  control  subject  to  the  anti-trafficking 
rule.  In  the  broadcast  context,  we  have 
said  that  determinations  of  de  facto 
control  are  governed  by  the 
demonstration  of  power  to  dominate 
management  of  corporate  affairs.  In  this 
context  the  Commission  has  defined 
transfers  of  control  in  broad  terms  as 
“any  act  which  vests  in  a  new  entity  or 
individual  the  right  to  determine  the 
manner  or  means  of  operating  the 
license  and  determining  the  policy  that 
licensee  will  pursue."  This  definition 
encompasses  every  form  of  control, 
actual  or  legal,  direct  or  indirect, 
negative  or  positive. 

11.  Since  the  size  of  a  person’s  equity 
ownership  interest  is  relevant  but  not 
determinative  to  issues  of  control,  the 


Commission  ascertains  issues  of  de 
facto  control  on  a  case-by-case  basis  by 
looking  at  all  relevant  factors. 
Commission  decisions  have  generally 
focused  on  the  ability  of  a  person  or 
entity  to  control  a  licensee’s  finances, 
personnel  practices,  and  programming 
decisions.  Transfers  of  de  facto  control 
have  been  established  where  non¬ 
controlling  stockholders  exercise 
substantial  management  or  financial 
control  over  a  licensee.  The  Commission 
notes,  however,  that  sales  of  minority 
interests  in  corporate  licensees  occur 
routinely,  particularly  in  publicly 
traded  companies.  Such  sales,  unless 
they  result  in  the  acquisition  or  loss  of 
control,  do  not  require  Commission 
approval. 

12.  As  indicated  above,  in  all  but  a 
few  cases  transfers  of  control  will  be 
clearly  established  by  transfers  of  a 
majority  or  controlling  ownership 
interest.  Where  transfers  of  ownership 
do  not  affect  the  entity  holding  a 
controlling  interest  in  the  franchisee, 
the  three-year  holding  period  is 
inapplicable.  In  unusual  cases,  where 
doubt  exists  about  the  applicability  of 
the  anti-trafficking  rule,  cable  operators 
seeking  to  transfer  an  ownership  interest 
in  a  cable  system  should  consult  with 
their  local  franchise  authority. 

Reference  should  also  be  made  to 
whether  or  not  the  cable  operator  is 
required  to  file  an  application  for 
Commi^ion  approval  to  transfer  a 
CARS  license  in  connection  with  such 
transfer.  Where  Commission  approval  is 
required  to  transfer  a  CARS  license,  the 
transfer  will  also  be  subject  to  the  three- 
year  holding  requirement.  If  franchise 
authorities  and  cable  operators  are 
unable  to  determine  the  applicability  of 
the  anti-trafficking  rule  to  a  particular 
transfer,  either  party  may  request  a 
declaratory  ruling  firam  the  Commission, 

Procedures  for  Monitoring  Compliance 

13.  The  Report  and  Order  concludes 
that  local  aumorities  are  best  able  to 
monitor  compliance  with  the  anti¬ 
trafficking  rule,  as  local  authorities  are 
knowledgeable  about  individual  cable 
operators  and  franchise  agreements  and 
so  are  better  positioned  than  the 
Commission  to  evaluate  the  effects  of  a 
proposed  transfer  on  cable  rates  and 
service.  Moreover,  local  anti-trafficking 
enforcement  should  not  delay  or  add 
significantly  to  the  administrative 
burden  associated  with  most  cable 
system  transfers.  Thus,  cable  operators 
seeking  to  assign  or  transfer  ownership 
in  a  cable  system  must  certify  to  the 
local  franchise  authority  that  the  subject 
transfer  complies  with  the  anti¬ 
trafficking  rule,  that  the  transferor  is 
seeking  or  has  obtained  a  waiver  from 
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the  Commission,  or  that  the  transfer  is 
otherwise  exempt  from  the  anti- 
trafficking  rule.  Such  certification  must 
be  submitted  to  the  local  franchise 
authority  at  the  time  a  cable  operator 
submits  a  request  for  transfer  approval. 

14.  If  local  transfer  approval  is  not 
otherwise  required  by  the  franchise 
agreement,  the  anti-trafricldng 
certification  must  be  submitt^  to  the 
local  franchise  authority  no  later  than 
30  days  in  advance  of  the  closing  date 
of  the  proposed  transaction.  All  such 
certifications  must  contain  a  complete 
description  of  the  transaction  and  the 
nature  of  the  interest  being  transferred, 
the  date  on  which  such  interest  was 
acquired,  emd  the  efiective  date  of  the 
proposed  transfer.  Certifications 
claiming  exemption  from  the  anti- 
trafiicking  rule  should  also  describe  the 
nature  of  the  transaction  and  identify 
the  applicable  exemption  accompanied 
by  a  statement  of  the  facts  giving  rise  to 
the  claimed  exemption.  Receipt  by  the 
local  franchise  authority  of  the 
appropriate  certification  will  create  a 
presumption  of  compliance  with  the 
anti-trafficking  provision.  Franchise 
authorities  may  request  additional 
information  reasonably  necessary  to 
determine  the  validity  of  a  certification 
in  cases  where  the  franchise  authority 
has  reason  to  doubt  the  accuracy  of  a 
certification. 

15.  Franchise  authorities  questioning 
the  accuracy  of  an  anti-trafficking 
certification  must  notify  the  cable 
operator  within  30  days  of  the  filing  of 
such  certification,  or  such  certification 
shall  be  deemed  accepted.  The  30-day 
review  period  will  not  be  tolled  by 
requests  for  additional  information  by 
the  franchise  authority,  unless  the  cable 
operator  fails  to  provide  complete  and 
accurate  responses  to  such  requests 
within  10  days  of  the  date  of  such 
request.  The  30-day  limitation  on 
franchise  authority  consideration  of  an 
anti-trafficking  certification  in  no  way 
affects  the  time  allowed  for  franchise 
authority  consideration  of  the  transfer 
request  itself. 

16.  For  systems  held  for  three  years  or 
more  the  anti-trafficking  certification  is 
incorporated  into  the  FCC  standardized 
transfer  approval  Form  discussed  below. 
For  such  systems,  the  30-day  period  for 
consideration  of  ^e  anti-trafficking 
certification  will  in  no  way  affect  ffie 
nmning  of  the  120-day  statutory  period 
for  consideration  of  such  transfer 
requests.  Local  decisions  regarding  the 
accuracy  of  a  certification,  eligibility  for 
one  of  the  exemptions,  and  questions 
regarding  whether  a  transaction  is 
subject  to  the  holding  period  are 
appealable  to  the  FCC  pursuant  to  the 
special  relief  procedures  set  forth  in 


§  76.7  of  the  Commission’s  rules.  The 
Report  and  Order  further  concludes  that 
Commission  resolution  of  anti¬ 
trafficking  disputes  is  necessary  to 
ensure  prompt  and  consistent 
determinations  regarding  the 
application  of  the  three-year  holding 
period  to  a  particular  transaction. 

17.  Local  franchise  authorities  shall 
notify  the  Commission  if  the  facts 
ultimately  reveal  a  willful  violation  of 
the  anti-trafficking  rule.  The 
Commission  will  then  determine  the 
application  of  appropriate  sanctions, 
according  to  the  procedures  set  forth  in 
§  76.9  of  Commission  rules. 
Determinations  by  the  Commission 
regarding  appropriate  remedies  will  not 
limit,  in  any  respect,  the  remedies 
available  to  local  franchise  authorities 
under  the  terms  of  the  franchise 
agreement  or  local  law. 

Calculation  of  Three-Year  Holding 
Period 

18.  The  Commission  ascertains  that 
for  initially  constructed  systems,  the 
holding  period  will  be  measured  from 
the  date  on  which  service  is  activated  to 
the  system’s  first  subscriber.  For 
acquired  systems,  the  holding  period 
will  commence  on  the  effective  date  of 
the  closing  of  the  transaction  in  which 
the  system  was  acquired.  In  the  case  of 
sales  in  stages  or  installment 
transactions,  the  holding  period  will 
begin  on  the  effective  date  of  the 
transaction  which  results  in  the 
transferee  or  assignee  acquiring  a 
control  of  the  cable  system.  The  three- 
year  holding  period  will  be  measured 
from  the  date  of  acquisition  or  initial 
construction  through  the  proposed 
effective  date  of  the  closing  of  the 
transaction  transferring  ownership  of 
the  cable  system.  While  a  transfer  or 
sale  agreement  may  be  executed  prior  to 
the  completion  of  the  three-year  holding 
period,  consummation  of  the  tremsfer 
may  not  take  place  until  after  the 
expiration  of  the  holding  period. 

MSO  Transfers 

19.  The  Commission  does  not  believe 
that  Congress  meant  for  the  anti¬ 
trafficking  rule  to  impede  MSO 
transactions.  Because  system  operators 
frequently  build  out  their  systems  into 
adjacent  communities  or  acquire  nearby 
cable  systems,  a  separate  holding  period 
may  not  be  appropriate  for  each  such 
franchise.  Common  ownership  of  cable 
systems  creates  operating  efficiencies 
and  allows  cable  operators  to  expand 
cable  service  to  previously  unserved 
areas.  Nonetheless,  to  preserve  the 
objectives  undwlying  the  anti¬ 
trafficking  rule,  a  substantial  niunber  of 
the  MSO’s  subscribers  must  have  been 


served  by  cable  systems  owned  by  the 
MSO  for  at  least  three  years. 

20.  In  this  regard,  the  Commission 
will  entertain  requests  to  waive  the  anti¬ 
trafficking  restriction  in  cases  involving 
MSO  transfers.  The  Commission  will 
look  favorably  upon  such  waiver 
applications  where  two-thirds  or  more 
of  the  MSO’s  subscribers  are  served  by 
systems  owned  for  three  years  or  more. 
Where  an  MSO  transfers  several  systems 
in  a  single  transaction,  the  Commission 
will  look  fevorably  upon  waiver 
requests  if  two-thirds  of  the  subscribers 
of  the  systems  being  transferred  are 
served  by  systems  held  for  three  years 
or  more. 

Subsequent  Transfers  Required  by  the 
Terms  of  the  Sale 

21.  Section  617(b)  of  the 
Communications  Act  provides  that  in 
the  case  of  multiple  system  transfers,  “if 
the  terms  of  the  ^e  require  the  buyer 
subsequently  to  transfer  ownership  of 
one  or  more  of  the  systems  to  one  or 
more  third  parties,  such  transfers  shall 
be  considered  part  of  the  original 
transaction.’’  The  Commission  believes 
that  this  provision  does  not  require  that 
a  subsequent  transfu'  be  explicitly 
mentioned  in  the  origimd  transfer  or 
sale  agreement.  Accordingly,  the 
Commission  interprets  the  “terms  of  the 
sale’’  requirement  to  include  all 
agreements  in  connection  with  the 
original  sale  or  transfer  including  the 
sale  or  transfer  agreement,  letters  of 
intent,  finanpng  agreements,  seciuity 
agreements  or  other  contemporaneous 
arrangements  or  agreements  in 
connection  with  the  original  transfer. 

22.  A  request  for  local  transfer 
approval  for  such  subsequent  transfer 
must  be  filed  within  90  ^ys  of  the 
effective  date  of  the  closing  of  the 
original  transaction.  In  addition,  the 
effective  date  of  the  closing  of  the 
subsequent  transaction  must  be  no  more 
than  90  days  following  the  grant  of 
transfer  approval  by  the  loc^  franchise 
authority.  If  local  transfer  approval  is 
not  required  pursuant  to  the  terms  of  the 
franchise,  then  we  require  that  the 
subsequent  transfer  be  completed 
within  180  days  from  the  closing  of  the 
original  transaction.  Under  this 
provision,  a  subsequent  transfer  that  is 
considered  part  of  the  original 
transaction  will  not  require  application 
of  a  separate  three-year  holding 
requirement 

Exceptions 

23.  The  1992  Cable  Act  provides  for 
three  exceptions  to  the  anti-trafficking 
rule  contained  in  section  617(c).  First, 
section  617(c)(1)  exempts  from  the 
three-year  holding  period  all  transfers  of 
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ownership  in  a  cable  system  which  are 
not  subject  to  Federal  income  tax 
liability.  Hie  Commission  determines 
that  Congress  sou^t  to  exempt  all 
transactions  which  qualify  as  “tax 
exempt*’  under  the  Federd  Income  Tax 
Code  (“Code”).  For  this  purpose,  “tax 
exempt"  transactions  include  all 
transactions  in  which  there  is  no 
cognizable  gain  or  loss  imder  the  Code. 
Certifications  claiming  an  anti¬ 
trafficking  exemption  imder  any  of  the 
exemptions  listed  in  section  617(c), 
accompanied  by  an  explanation  of  the 
basis  for  the  claimed  exemption,  shall 
be  sufficient  to  establish  a  presumption 
of  compliance.  However,  local 
authorities  may  request  additional 
information  reasonably  necessary  to 
establish  eligibility  under  the  claimed 
exem^on. 

24.  The  second  exception  sales 
required  by  operation  of  law,  or  by  act 
of  any  Federal  agency  or  any  State  or 
political  subdivision  thereof,  or  any 
fianchising  authority.  The  Commission 
finds  that  this  provision  exempts  fium 
the  three-year  holding  period 
involuntary  transfers  required  by  any 
law,  order,  act  or  decree  of  any  Federal, 
State  or  local  authority,  including 
franchise  authorities,  executors, 
receivers,  guardians  and  trustees.  The 
Commission  further  finds  that  such 
involimtary  transfers  to  effect 
bankruptcy,  divorce  or  probate 
procee^gs  would  be  encompassed  in 
the  statutory  language  and  are  therefore, 
appropriately  exempted  vmder  this 
provision.  In  addition,  transfers 
involving  munidpally-owned  cable 
systems  are  exempt  vmder  this 
provision. 

25.  The  third  exception  under  the 
1992  Cable  Act  exempts  any  sale, 
assignment  or  transfer  to  one  or  more 
pur^asers,  assignees  or  transferees 
controlled  by,  controlling,  or  imder 
common  control  with  the  seller, 
assignor  or  transferror.  The  Commission 
concludes  that  this  provision  was 
intended  to  exempt  the  type  or  pro 
forma  transfers  defined  in  §  73.3540(f) 
of  the  Commission’s  Rules,  which 
establishes  “short  form”  approval  for 
proforma  transfer  only  if  such  transfers 
do  not  result  in  any  substantial  change 
in  ownership  or  control  between 
affiliated  entities.  Fmlhermore,  the 
legislative  history  of  the  1992  Cable  Act 
indicates  that  “common  control”  as 
used  in  section  617(c)  was  meant  to 
include  transfers  between  affiliated 
entities,  regardless  of  whether  such 
affiliation  is  by  virtue  of  common  “stock 
ownership,  other  equity  or  debt 
ownership,  or  management  control.” 
Thus,  transfers  between  subsidiaries 
owned  or  controlled  by  the  same  parent 


corporation  are  exempt  from  the  anti- 
trafficldng  rule,  as  are  transfers  between 
limited  partners  and  50%  joint 
venturers.  In  addition,  debt  for  eqvdty 
exchanges  between  affiliated  entities,  in 
connection  with  refinancings  and 
reorganizations,  will  be  exempt  from  the 
three-year  holding  requirement. 

Waivers 

26.  Section  617(d)  gives  the 
Commission  broad  discretion  to  grant 
waivers  in  the  public  interest.  However, 
the  1992  Cable  Act  prohibits  the 
Commission  firom  granting  waivers 
imless  local  franchise  authority 
approval  has  been  obtained,  if  such 
approval  is  required.  Except  with 
respect  to  transfers  of  MSOs  and  small 
systems,  the  Commission  declines  to 
establish  specific  waiver  criteria 
applicable  to  public  interest  waivers. 
Instead  public  interest  waiver  requests 
will  be  considered  on  a  a  case-by-case 
basis.  Waiver  requests  must  be  filed 
piusuant  to  the  special  relief  procedures 
established  in  §  76.7  of  the 
Commission’s  rules.  Although  in  most 
cases  local  approval  is  required  prior  to 
the  consummation  of  a  transfer,  the 
Commission  may  grant  waivers  in 
appropriate  cases  prior  to  the  gremt  of 
such  approval  so  long  as  the  waiver  is 
conditioned  upon  the  grant  of  such  local 
transfer  approval.  Commission  waivers 
issued  in  advance  of  local  transfer 
approval  will  not  become  effective 
unless  such  approval  is  ultimately 
obtained  and  will  in  no  way  affect  the 
discretion  of  local  franchise  authorities 
to  decide  such  transfer  requests. 

27.  The  1992  Cable  Act  directs  the 
Commission  to  grant  waivers  in  cases  of 
default,  foreclosure  and  other  financial 
distress.  Such  waiver  requests  should  be 
filed  pursuant  to  the  special  relief 
procedures  established  in  §  76.7  of  the 
Commission  rules.  In  cases  of  default, 
waiver  applicants  must  establish  em 
affirmative  factual  showing,  supported 
by  affidavits  of  a  person  or  persons 
having  personal  knowledge  that  the 
cable  operator  is  in  default,  other  than 

a  technical  default,  under  the  terms  of 
a  credit  or  loan  agreement  pursuant  to 
which  the  cable  operator  is  primarily 
liable.  Waiver  applicants  should 
provide  the  Commission  with  copies  of 
default  notices  or  other  dociunentation 
establishing  the  creditor’s 
acknowledgment  of  such  default.  In 
cases  of  foreclosure,  waiver  applicants 
must  establish  an  affirmative  factual 
showing,  supported  by  affidavits,  that  a 
foreclosure  action  has  been  initiated 
with  respect  to  property  affecting  the 
ability  of  the  cable  operator  to  maintain 
cable  service.  Copies  of  foreclosure 
notices  or  other  documentation 


establishing  that  a  foreclosure  action  has 
been  initiated  should  be  submitted  as 
evidence  of  such  foreclosure.  A  cable 
operator  may  establish  an  affirmative 
showing  of  financial  distress  by 
submitting  evidence,  supported  by 
affidavits,  of  the  existence  of  financial 
distress.  Indica  of  such  financial  distress 
may  include,  but  shall  not  be  limited  to, 
evidence  of  a  net  operating  loss  or 
insufficient  capital  to  maintain 
operations.  Audited  financial  statements 
including  statements  of  cash  flow  or 
balance  sheets  should  also  be  submitted 
to  establish  such  financial  distress. 

120-day  Limitation  on  Franchise 
Authority  Consideration  or  Transfer 
Requests 

28.  Under  the  1992  Cable  Act, 
franchise  authorities  must  approve  or 
deny  transfer  requests  involving  systems 
owned  for  three  years  or  more  within 
120  days,  or  such  requests  shall  be 
deemed  granted.  Thus,  the  Commission 
establishes  a  standardized  transfer 
approval  form  setting  forth  the 
informational  requirements  which  must 
be  satisfied  in  order  to  commence  the 
nmning  of  the  120-day  period.  The  120- 
day  limitation  and  the  Commission’s 
informational  requirements  only  apply 
to  transfer  of  systems  owned  for  three 
years  or  more,  and  only  where  local 
transfer  approval  is  required  vmder  the 
franchise.  'The  information  solicited  on 
the  Commission’s  form  is  limited  to  the 
information  necessary  to  establish  the 
legal,  technical  and  Vandal 
qualifications  of  the  proposed  transferee 
and  any  information  required  by  the 
franchise  or  applicable  local  law.  A 
copy  of  the  FCC  Cable  Transfer  Form  is 
attached  as  Appendix  B  of  the  full  text 
of  this  Report  and  Order/Further  Notice 
of  Proposed  Rule  Making. 

29.  Franchise  authorities  may  request 
such  additional  information  as  is 
reasonably  necessary  to  determine  the 
qualifications  of  the  proposed 
transferee.  However,  su(^  requests  for 
additional  information  will  not  toll  or 
extend  the  120-day  period  unless  the 
cable  operator  and  franchise  authority 
otherwise  agree.  Cable  operators  must 
promptly  respond  to  such  requests  by 
completely  and  acciuately  submitting 
all  information  reasonably  requested  by 
the  franchise  authority. 

Blanket  Waiver  for  Small  System 
Operators 

30.  The  Report  and  Order  next  adopts 
a  blanket  anti-trafficking  waiver  for 
small  cable  systems.  Small  systems  are 
defined  for  this  purpose  as  any  cable 
system  serving  1000  subscribers  or  less. 
The  small  system  waiver  is  contingent 
upon,  and  in  no  way  affects  local 
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firanchise  authority  consideration  of 
such  transfer  requests,  where  such 
transfer  approval  is  required.  However, 
the  Commission  believes  the  small 
system  waiver  is  appropriate  for  several 
reasons.  First,  it  comports  with  the  1992 
Cable  Act’s  mandate  that  the 
Commission  develop  appropriate  cable 
regulations  which  place  minimal 
administrative  burden  on  small  systems. 
Also,  to  the  extent  that  the  anti¬ 
trafficking  rule  may  inhibit  further 
investment  in  the  development  of  small 
systems  serving  sparsely  populated 
rural  areas,  the  blanket  waiver  satisfies 
Congress’  expressed  desire  to  encourage 
the  provision  of  cable  service  to  such 
unserved  rural  areas.  Finally,  the 
blanket  waiver  will  eliminate  a 
significant  number  of  waiver  requests, 
while  afiecting  only  a  small  percent 
(approximately  3.6%)  of  total  cable 
subscribers.  However,  if  the 
Commission  receives  complaints  with 
respect  to  trafficking  abuses  by  small 
system  operators,  the  small  system 
waiver  may  be  revoked  in  individual 
cases. 

II.  Cross-Ownership  Restrictions 

31.  The  1992  Cable  Act  amends 
section  613(a)  of  the  Communications 
Act,  to  add  a  cable/MMDS  and  a  cable/ 
SMATV  cross-ownership  restriction. 

The  cross-ownership  provision 
addresses  Congress’  concern  that 
common  ownership  of  different  means 
of  video  distribution  may  reduce 
competition  and  limit  the  diversity  of 
voices  available  to  the  public.  Section 
613  of  the  1992  Cable  Act  also 
authorizes  the  Commission  to  waive  the 
statutory  cross-ownership  requirements 
to  the  extent  necessary  to  "ensure  all 
significant  portions  of  a  franchise  area 
are  able  to  obtain  video  programming.’’ 
Section  613  further  directs  the 
Commission  to  waive  all  cable/MMDs 
and  cable/SMATV  cross-ownership 
interests  existing  as  of  the  effective  date 
of  the  1992  Cable  Act,  December  4, 

1992. 

32.  When  the  Commission  adopted 
the  existing  cable/MMDS  cross¬ 
ownership  rule,  it  specifically 
grandfathered  all  cable/MMDS  cross¬ 
ownership  interests  that  existed  as  of 
February  8, 1990,  and  thus  no 
additional  cable/MMDS  combinations 
shall  be  waived  pursuant  to  the  1992 
Cable  Act.  By  contrast,  all  cable/SMATV 
cross-ownership  interests  existing  as  of 
December  4, 1992,  shall  be  weuved 
imder  the  1992  Cable  Act. 

Cable/MMDS  Cross-Ownership 
Restriction 

33  As  stated  above,  section  613(a)(2) 
of  the  Communications  Act  prohibits  a 


cable  operator  from  holding  an  MMDS 
hcense  in  any  portion  of  the  franchise 
area  served  by  that  cable  operator’s 
cable  system.  The  Commission  is 
authorized,  however,  to  waive  the  cross¬ 
ownership  prohibition  to  ensiire  that  all 
significant  portions  of  the  franchise  area 
are  able  to  obtain  video  programming. 

The  Report  and  Order  concludes  that 
the  cable/MMDS  restriction  contained 
in  §  21.912  of  the  Commission’s  rules 
(47  CFR  21.912)  with  certain  additions 
and  modifications,  effectively 
implements  the  statutory  cable/MMDS 
provision. 

34.  In  adopting  regulations  to 
implement  the  statutory  cable/MMDS 
cross-ownership  restriction  the 
Commission  also  adopts  an  attribution 
standard  that  is  consistent  with  the 
standards  adopted  by  the  Commission 
in  the  video  dialtone  context.  (See 
Second  Report,  Recommendation  to 
Congress,  and  Second  Further  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
87-266,  57  FR  41106  (September  9, 

1992.)  Thus,  in  assessing  cross¬ 
ownership,  a  cable  operator  will  be 
considered  to  have  an  attributable 
interest  in  an  MMDS  Ucensee  if  he  or 
she  holds  five  percent  or  more  of  the 
stock  of  such  licensee,  regardless  of 
whether  such  stock  is  voting  or  non¬ 
voting.  The  Commission  does  not  adopt 
a  single  majority  shareholder  exception, 
and  ^1  officer  and  director  positions 
and  general  partnership  interests  will  be 
attributable,  as  will  limited  partnership 
interests  of  five  percent  or  greater 
regardless  of  insulation.  Finally,  the 
Commission  retains  the  §  21.912(b) 
prohibition  against  cable  operators 
leasing  MMDS  capacity  where  there  is 
system  overlap.  Nevertheless,  consistent 
with  the  statutory  cross-ownership 
restriction,  §  21.912(b)  of  the 
Commission’s  rules  is  modified  to  apply 
only  where  the  MMDS  protected  service 
area  and  the  cable  operator’s  actual 
service  area  overlap. 

35.  Overbuild  Exception.  Section 
21.912  of  the  Commission  rules  contains 
an  overbuild  exception,  which  provides 
that  the  cable/MMDS  cross-ownership 
provision  is  inapplicable  if  the  cable 
operator  is  not  the  sole  provider  of  cable 
service  in  the  franchise  area.  No  similar 
statutory  exception  was  created  imder 
section  613  of  the  1992  Cable  Act.  Since 
the  §  21.912  overbuild  exception 
appears  to  conflict  with  the  statutory 
cable/MMDS  cross-ownership  ban,  and 
Congress  did  not  specifically  provide  for 
such  an  exception,  this  exception  is 
eUminated.  The  Commission  notes 
however,  that  nothing  in  our 
interpretation  of  section  613  would 
prevent  an  MMDS  licensee  from 
obtaining  a  cable  franchise  which 


overlapped  with  the  Ucensee’s  protected 
services  area,  provided  there  was  no 
overlap  between  the  Ucensee’s  MMDS 
protected  service  and  the  cable  systems’ 
ser/ice  area. 

36.  Rural  Exception.  Section 
21.912(d)(1)  of  the  Commission’s  rules 
establishes  a  Umited  rural  exception 
allowing  cable  operators  to  obteiin  an 
MMDS  license  to  provide  service  to 
otherwise  unserved  rural  communities. 
No  similar  exception  is  established 
imder  the  1992  Cable  Act.  Significantly 
the  Commission  interprets  section 
613(a)  such  that  cable/MMDS  cross¬ 
ownership  is  permitted  in  the  unsen'ed 
portions  of  the  franchise  area,  provided 
there  is  no  overlap  with  the  MMDS 
protected  service  area.  Although  section 
613  allows  increased  cross-ownership  in 
the  unserved  portions  of  the  franchise 
area,  several  commenters  argue  that  it  is 
essential  for  the  Commission  to  retain 
the  rural  exception  in  implementing  the 
statutory  cross-ownership  restriction. 
Because  the  Commission  is  authorized 
under  the  1992  Cable  Act  to  waive  the 
statutory  cross-ownership  restriction  to 
the  extent  necessary  to  ensure  all 
significant  portions  of  a  franchise  area 
are  able  to  obtain  video  programming, 
such  cases  will  be  handled  by  waiver 
requests  filed  pursuant  to  the  special 
relief  pfocedures  set  forth  in  §  76.7. 

37.  Therefore,  the  Commission  will 
consider  such  waivers  filed  by  cable 
operators  subject  to  the  same  procedural 
safeguards  established  under 

§  21.912(d)(1)  of  the  existing  rules. 

Cable  operators  seeking  to  provide 
service  to  rural  areas  will  be  granted  a 
waiver  of  the  cross  ownership 
restrictions  only  if  no  other  MMDS 
operator  desires  to  provide  such  service. 
Cable  operators  seeking  such  a  waiver, 
should  submit  a  waiver  request  and  file 
an  application  for  an  MMDS  license. 
Applications  for  MMDS  ficenses  filed 
by  cable  operators  will  be  placed  on 
public  notice.  Only  if  no  wireless  cable 
applicant  responds  to  the  notice  with  a 
timely  filed  application,  will  the 
Commission  grant  a  waiver  awarding  a 
cable  operator  an  MMDS  license. 

38.  Local  Programming  Exception. 
Section  21.912(e)  of  the  Commission’s 
rules  contedns  an  exception  to  the  cross¬ 
ownership  restriction,  which  allows 
cable  operators  to  use  one  MMDS 
channel  in  a  protected  service  area  to 
provide  locally-produced  programming 
to  cable  headends.  Several  commenters 
argue  that  the  Commission  should  retain 
the  local  programming  exception  in 
implementing  the  statutory  cross¬ 
ownership  restriction.  The  Report  and 
Order  concludes  that  the  local 
programming  exception  is  consistent 
with  the  statutory  cross-ownership 
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restriction  and  is  therefore  maintained 
as  it  applies  to  the  leasing  of  MMDS 
channels. 

Cable/SMATV  Cross-Ownership 
Restriction 

39.  As  discussed  above,  the  1992 
Cable  Act  also  mandates  a  cable/ 

SMATV  cross-ownership  restriction. 

The  Report  and  Order  determines  that 
while  the  §  21.912  cable/MMDs 
regulations  contained  in  the 
Commission's  rules  address  the  same 
concerns  as  the  cable/SMATV  cross¬ 
ownership  restriction.  As  detailed  in  the 
full  text  of  the  Commission’s  decision, 
our  rules  implementing  the  statutory 
cable/SMAlV  cross-ownership 
restriction  prohibit  a  cable  operator 
from  acquiring  an  attributable 
ownership  interest  in  a  separate  SMATV 
operator  providing  service  within  the 
cable  operator’s  actual  service  area. 
Separate  SMATV  operators  are  defined 
as  providers  of  SMATV  service  within 
the  cable  operator’s  service  area,  which 
were  not  owned,  operated  or  controlled 
by  the  cable  operator  as  of  the  efiective 
date  of  the  1992  Cable  Act.  In 
implementing  the  cable/SMATV  cross¬ 
ownership  restriction,  the  Commission 
employs  the  same  attribution  criteria 
adopt^  in  connection  with  cable/ 

MNTOS  cross-ownership  restriction 
above.  The  attribution  rules  in  this 
context  generally  attribute  all  stock 
interests  of  five  percent  or  more, 
whether  such  stock  is  voting  or 
nonvoting.  In  addition,  all  officer  and 
director  positions  and  general 
partnersffip  interests  shall  be 
attributable,  as  will  limited  partnership 
interests  of  five  percent  or  greater, 
regardless  of  insulation. 

40.  Finally,  as  described  above,  the 
1992  Cable  Act  only  prevents  cable/ 
SMATV  cross-ownership  in  those  areas 
of  the  cable  operator’s  fi^chise  that  are 
served  by  the  cable  operator’s  cable 
system.  Thus,  if  a  cable  operator  has  not 
wired  its  entire  firanchise  area,  the  cross¬ 
ownership  ban  does  not  prevent  the 
cable  operator  from  building  or 
acquiring  a  stand-alone  SMATV  system. 
However,  the  Commission  concludes 
that  such  cable-owned  SMATV  systems 
must  be  operated  in  accordance  with  the 
terms  of  the  cable  franchise  agreement. 
In  order  to  protect  the  competitive 
opportunities  of  independent  SMATV 
operators,  it  is  essential  that  the 
Commission  limit  the  ability  of  cable 
operators  to  use  SMATV  tedmology  in 
their  franchise  area  to  provide 
programming  services  other  than  the 
franchised  cable  service. 

41.  In  addition,  consistent  with 
congressional  intent,  the  Commission’s 
regulations  do  not  prevent  the  common 


ownership  of  an  SMATV  system  that 
itself  quaufies  as  a  cable  system  under 
section  602(7)(B)  of  the 
Commimications  Act,  and  a  separate 
stand-alone  SMATV  system  that  is 
within  the  same  service  area.  The 
Commission  also  does  not  consider  an 
SMATV  system  that  qualifies  as  a  cable 
system  to  be  subject  to  the  statutory 
cable/MMDS  cross-ownership 
restriction.  Since  Congress  intended 
section  613  to  encorirage  competition 
for  traditional  cable  systems,  it  would 
be  contrary  to  the  statutory  objective  to 
prevent  the  common  ownership  of  more 
than  one  SMATV  system  in  a  franchise 
area  simply  because  one  of  the  SMATV 
systems  crosses  a  public  right  of  way. 

Enforcement 

42.  As  indicated  in  the  Notice,  it  is 
not  necessary  at  this  time  to  establish 
additional  reporting  requirements  in 
connection  with  the  MMDS  or  SMATV 

cross-ownership  restrictions.  The _ 

Commission’s  existing  rules  at  47  CFR 
21.921(c)  require  applicants  for  MMDS 
licenses  to  show  that  no  portion  of  the 
facility’s  protected  service  area  will 
overlap  with  the  cable  franchise  area  of 
an  affiliated  cable  o{>erator.  This  rule  is 
amended  to  require  that  applicants 
show  that  the  protected  service  area  will 
not  overlap  with  any  portion  of  the 
franchise  area  actually  served  by  an 
affiliated  cable  operator’s  cable  system. 
However,  the  Commission  will  not 
adopt  specific  reporting  reqiiirements  at 
this  time  for  cable/SMATV  cross¬ 
ownership.  Instead,  the  Commission 
will  enforce  these  cross-ownership  rules 
on  a  complaint  basis.  Complaints 
regarding  cross-ownership  violations 
should  be  filed  with  the  Commission 
pursuant  to  the  procedines  set  forth  in 

§  76.9.  of  the  rules. 

Final  Regulatory  Flexibility  Analysis 

43.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605,  it 
is  certified  that  this  decision  will  have 
an  impact  on  small  cable  systems.  As 
detailed  in  the  full  text  of  the  Report 
and  Order/Fiuther  Notice  of  Proposed 
Rule  Making,  the  Commission  has 
attempted,  wherever  possible  within  the 
statutory  constraints,  to  interpret  the 
language  of  the  1992  Cable  Act  and  to 
feshion  the  implementing  regulations  to 
minimize  the  additional  bimden  placed 
on  small  operators.  For  example,  the 
Commission  has  provided  a  blanket 
waiver  of  the  anti-trafficking  rule  for 
systems  serving  1000  subscribers  or  less, 
as  well  as  exceptions  in  cases  of  default, 
foreclosiire  and  financial  distress.  The 
full  text  of  the  Commission’s  final 
regulatory  flexibility  analysis  may  be 
foimd  in  Appendix  C  of  the  Report  and 


Order/Further  Notice  of  Proposed  Rule 
Making. 

Ordering  Clauses 
44.  Accordingly,  it  is  ordered.  That 
pursuant  to  the  authority  contained 
sections  2(a),  4  (i),  and  (j)  and  303  of  the 
Conmnmications  Act  of  1934,  as 
amended,  and  the  Cable  Television 
Protection  and  Competition  Act  of  1992, 
Pub.  L.  No.  102-385,  part  21  of  the 
Commissions  rules,  47  CFR  part  21,  and 
part  76  of  the  Commission’s  rules,  47 
CFR  part  76,  are  amended  as  set  forth  in 
below,  and  will  become  efiective  30 
days  after  their  publication  in  the 
Federal  Register,  (except  47  CFR  76.502 
(i)  which  will  become  efiective  90  days 
after  publication  in  the  Federal 
Register). 

List  of  Subjects 

47  CFR  Part  21 

Cable  television/multipoint 
distribution  service  cross  ownership. 
Television. 

47  CFR  Part  76 
Cable  television. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Amendatory  Text 

Parts  21  and  76  of  title  47  of  the  Code 
of  Federal  Regulations  are  amended  to 
read  as  follows: 

PART  21--DOMESTiC  PUBUC  FIXED 
RADIO  SERVICES 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Secs.  1,  2,  4,  201-205,  208,  215, 
218,  303, 307,  313,  314, 403, 404,  410, 602; 

48  Stat.  as  amended.  1064, 1066, 1070-1073, 
1076, 1077, 1080, 1082, 1083, 1087,  1094, 
1098, 1102:  47  U.S.C.  151, 154, 201-205, 208, 
215, 218,  303,  307,  313,  314,  403,  404,  602; 

47  U.S.C  552. 

2.  Section  21.912  is  amended  by 
revising  paragraphs  (a),  (b)  and  (c),  and 
the  Notes  following  paragraph  (c),  by 
removing  paragraph  (d),  redesignating 
paragraphs  (e)  through  (g)  as  (d)  through 
(f),  and  by  revising  the  first  sentence  of 
newly  designated  paragraph  (f)  to  read 
as  follows: 

§  21 .91 2  Cable  television  company 
eligibility  requirements. 

(a)  Nothwithstanding  the  provisions 
of  §  21.900  of  this  part,  initial  or 
modified  authorizations  for  stations  in 
the  2150-2162  MHz  and  2596-2680 
MHz  frequency  bands  may  not  be 
granted  to  a  cable  operator  if  a  portion 
of  the  Multipoint  Distribution  Service 
(MDS)  station’s  protected  services  area 
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is  within  the  portion  of  the  franchise 
area  actually  served  by  the  cable 
operator’s  cable  system.  No  cable 
operator  may  acquire  such  authorization 
either  directly,  or  indirectly  through  an 
affiliate  owned  operated,  or  controlled 
by  or  under  common  control  with  a 
cable  operator. 

(b)  No  licensee  of  a  station  in  this 
service  may  lease  transmission  time  or 
capacity  to  a  cable  operator  either 
directly,  or  indirectly  through  an 
affiliate  owned,  operated,  controlled  by, 
or  under  common  control  with  a  cable 
operator,  if  a  portion  of  the  Multipoint 
Distribution  Service  (MDS)  station’s 
protected  services  area  is  within  the 
portion  of  the  franchise  area  actually 
served  by  the  cable  operator’s  cable 
system. 

(c)  Applications  for  new  stations, 
station  modifications,  assignments  or 
transfers  of  control  by  cable  operators  of 
stations  in  the  2150-2162  MHz  and 
2596-2680  MHz  frequency  bands  shall 
include  a  showing  that  no  portion  of  the 
protected  service  area  of  the  MDS 
station  is  within  the  portion  of  the 
franchise  area  actually  served  by  the 
cable  operator’s  cable  system,  or  of  any 
entity  indirectly  affiliated,  owned, 
operated,  controlled  by,  or  under 
common  control  with  the  cable 
operator. 

Note  1:  (A)  In  applying  the  provisions  of 
this  section  an  attributable  ownership 
interest  shall  be  defined  by  reference  to  the 
definitions  contained  in  the  notes  to  §  76.501, 
provided  however,  that: 

(i)  The  single  majority  shareholder 
provisions  of  Note  2(b)  to  §  76.501  and  the 
linlited  partner  insulation  provisions  of  Note 
2(g)  to  §  76.501  shall  not  apply;  and 

(ii)  The  provisions  of  Note  2(a)  to  §  76.501 
regarding  five  (5)  percent  interests  shall 
include  all  voting  or  nonvoting  stock  or 
limited  partnership  equity  interests  of  five  (5) 
percent  or  more. 

(B)  The  term  “area  serv'ed  by  a  cable 
system’’  means  any  area  actually  passed  by 
the  cable  operator’s  cable  system  and  which 
can  be  connected  for  a  standard  connection 
fee. 

(C)  As  used  in  this  section  “cable  operator” 
shall  have  the  same  definition  as  in  §  76.5. 

Note  2:  The  Commission  will  entertain 
requests  to  waive  the  restrictions  in 
paragraph  (a)  of  this  section  where  necessary 
to  ensure  that  all  significant  portions  of  the 
franchise  area  are  able  to  obtain  multichannel 
video  service.  Such  waiver  requests  should 
be  filed  in  accordance  with  special  relief 
procedures  set  forth  in  §  76.7 

*  *  *  «r  * 

(f)  Interested  persons  may  file  a 
petition  to  deny  an  application  filed 
pursuant  to  paragraph  (d)  of  this  section 
within  30  days  after  the  Commission 
gives  public  notice  that  the  application 
or  petition  has  been  filed.  *  *  * 

*  '  *  *  *  * 


PART  76— CABLE  TELEVISION 
SERVICE 

3.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  Secs.  2,  3,  4,  301,  303,  307,  308, 
309,  48  Stat.,  as  amended,  1064, 1065, 1066, 
1081, 1082, 1083, 1084, 1085, 1101;  47  U.S.C. 
secs.  152, 153, 154,  301,  303,  307,  308,  309, 
532.  533,  535,  542,  543,  552,  as  amended  106 
Stat.  1460. 

4.  The  heading  of  subpart  J  is  revised 
to  read  as  follows: 

Subpart  J — Ownership  of  Cable 
Systems 

5.  Section  76.501  is  amended  by 
adding  paragraphs  (d),  and  (e)  to  read  as 
follows: 

§76.501  Cross-ownership. 
***** 

(d)  No  cable  operator  shall  offer 
satellite  master  antenna-television 
service  (“SMATV”)  separate  and  apart 
from  any  franchised  cable  service  in  any 
portion  of  the  franchise  area  served  by 
that  cable  operator’s  cable  system,  either 
directly,  or  indirectly  through  an 
affiliate  owned,  operated,  controlled,  or 
under  common  control  with  the  cable 
system  operator. 

(e) (1)  A  cable  operator  may  offer 
SMATV  service  within  the  portion  of 
the  franchise  area  served  by  the  cable 
operator’s  cable  system  only  if  the  cable 
operator’s  SMATV  system  was  owned, 
operated,  controlled  by  or  under 
common  control  with  the  cable  operator 
as  of  December  4,  1992,  or  was 
constructed  by  the  cable  operator,  and 
provided  that  such  SMATV  service  is 
offered  in  accordance  with  the  terms 
and  conditions  of  the  cable  franchise 
agreement. 

(2)  A  cable  operator  may  either 
directly,  or  indirectly  through  an 
affiliate  owned,  operated,  controlled  by, 
or  under  common  control  with  the  cable 
operator  offer  SMATV  service  in  the 
unserved  portions  of  the  franchise  area, 
regardless  of  whether  the  cable  operator 
acquires  or  constructs  the  SMATV 
system,  provided  such  SMATV  service 
is  offered  in  accordance  with  the  terms 
and  conditions  of  the  cable  franchise 
agreement. 

(i)  In  applying  the  provisions  of 
paragraphs  (d)  and  (e)  an  attributable 
ownership  interest  shall  be  defined  by 
reference  to  the  definitions  contained  in 
the  notes  to  §  76.501,  provided  however, 
that: 

(A)  The  single  majority  shareholder 
provisions  of  Note  2(b)  and  the  limited 
partner  insulation  provisions  of  Note 
2(g)  shall  not  apply;  and 

(B)  The  provisions  of  Note  2(a) 
regarding  five  (5)  percent  interests  shall 


include  all  voting  or  nonvoting  stock  or 
limited  partnership  equity  interests  of 
five  (5)  percent  or  more. 

(ii)  The  term  area  served  by  a  cable 
system  shall  mean  any  area  actually 
passed  by  a  cable  system  and  which  can 
be  connected  for  a  standard  connection 
fee. 

(iii)  The  Commission  will  entertain 
requests  to  waive  the  restrictions  in 
paragraphs  (d)  and  (e)  of  this  section 
where  necessary  to  ensure  that  all 
significant  portions  of  the  franchise  area 
are  able  to  obtain  multichannel  video 
service.  Such  waiver  requests  should  be 
filed  in  accordance  with  the  special 
relief  procedures  set  forth  in  §  76.7. 

6.  Section  76.502  is  added  to  subpart 
J  to  read  as  follows: 

§  76.502  Three-year  holding  requirement 

(a)  Except  as  otherwise  provided  in 
this  section  no  cable  operator  may  sell, 
assign,  or  otherwise  transfer  controlling 
ownership  of  a  cable  system  within  a 
three-year  period  following  either  the 
acquisition  or  initial  construction  of 
such  cable  system  by  such  cable 
operator. 

(b)  A  transfer  of  ownership  in  a  cable 
system  that  does  not  affect  the  identify 
of  the  cable  franchi.see  or  the  holder  of 

a  controlling  interest  in  the  cable  system 
shall  not  be  subject  to  the  three-year 
holding  requirement. 

(c)  For  initially  constructed  cable 
systems  the  three-year  holding  period 
shall  be  measured  from  the  date  on 
which  service  is  activated  to  the 
system’s  first  subscriber.  The  holding 
period  for  acquired  systems  shall  be 
measured  from  the  effective  date  of  the 
closing  of  the  transaction  in  which 
control  of  the  cable  system  was  acquired 
through  the  proposed  effective  date  of 
the  closing  of  the  transaction  assigning 
or  transferring  control  of  such  cable 
system. 

(d)  Cable  operators  seeking  to  assign 
or  transfer  control  of  a  cable  system  are 
required  to  certify  to  the  local  franchise 
authority  that  the  proposed  assignment 
or  transfer  of  control  of  such  cable 
system  will  not  violate  the  three-year 
holding  requirement.  Such  certification 
shall  be  submitted  to  the  franchise 
authority  at  the  time  a  cable  operator 
submits  a  request  for  transfer  approval 
to  the  local  franchise  authority  If  local 
transfer  approval  is  not  required  by  the 
terms  of  the  franchise  agreement, 
certification  of  compliance  with  the 
three-year  holding  requirement  must  be 
submitted  to  the  franchise  authority  no 
later  than  30  days  in  advance  of  the 
proposed  closing  date  of  the  transfer  or 
assignment. 

(1)  Receipt  by  the  local  franchise 
authority  of  a  certification  containing  a 
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description  of  the  transaction  and 
indicating  that  the  cable  system  has 
been  owned  for  three  years,  or  that  the 
transferror  has  obtained  or  is  seeking 
awaiver  from  the  Commission,  or  that 
the  transaction  is  otherwise  exempt 
under  this  section,  shall  create  a 
presumption  that  the  proposed 
assignment  or  transfer  of  the  cable 
system  will  comply  with  the  three-year 
holding  reouirement. 

(2)  Francnise  authorities  questioning 
the  accuracy  of  a  certification  filed 
pursuant  to  this  section  must  notify  the 
cable  operator  within  thirty  (30)  days  of 
the  filing  of  such  certification,  or  such 
certiHcation  shall  be  deemed  accepted, 
unless  the  cable  operator  has  failed  to 
provide  any  additional  information 
reasonably  requested  by  the  franchise 
authority  within  10  days  of  such 
reouest. 

(e)  If  an  assignment  or  transfer  of 
control  involves  multiple  systems  and 
the  terms  of  the  transaction  require  the 
buyer  to  subsequently  transfer  or  assign 
one  or  more  such  systems  to  one  or 
more  third  parties,  such  subsequent 
transfers  shall  be  considered  part  of  the 
original  transaction  for  purposes  of 
measuring  the  three-year  holding 
period. 

(1)  In  order  to  qualify  as  part  of  the 
original  transaction,  a  request  for 
approval  of  the  subsequent  transfer 
must  be  filed  with  the  local  franchise 
authority  within  90  days  of  the  closing 
date  of  the  original  transfer  and  the  date 

♦  of  the  closing  of  the  subsequent 
transaction  must  be  no  later  than  90 
days  following  the  grant  of  transfer 
approval  by  the  local  franchise 
authority. 

(2)  If  local  transfer  approval  is  not 
required  by  the  terms  of  the  cable 
franchise  agreement,  then  a  subsequent 
transfer  must  be  completed  within  180 
days  of  the  date  of  the  closing  of  the 
original  transfer  in  order  to  qualify  as 
part  of  the  original  transaction. 

(f)  Paragraph  (a)  of  this  section  shall 
not  apply  to: 

(1)  Any  assignment  or  transfer  of 
control  of  a  cable  system  which  is  not 
subject  to  Federal  income  tax  liability 
under  the  Federal  Income  Tax  Code; 

(2)  Any  assignment  or  transfer  of 
control  of  a  cable  system  required  by 
operation  of  law  or  by  any  act,  order  or 
decree  of  any  Federal  agency,  any  State 
or  political  subdivision  thereof  or  any 
franchising  authority; 

(3)  Any  assignment  or  transfer  of 
control  to  one  or  more  purchasers, 
assignees  or  transferees  controlled  by, 
controlling,  or  under  common  control 
with,  the  seller,  assignor  or  transferror. 

(g)  The  Commission  will  consider 
requests  for  waivers  from  the  three-year 


holding  requirement,  consistent  with 
the  public  interest,  and  will  grant 
waivers  in  appropriate  cases  of  default, 
foreclosure  and  financial  distress. 

Waiver  requests  under  this  section 
should  be  filed  in  accordance  with  the 
special  relief  procedures  set  forth  in 
§  76.7.  Commission  waivers  will  not 
become  effective,  however,  unless  local 
franchise  authority  approval  of  a 
transfer  is  obtained  if  such  approval  is 
required  by  the  terms  of  the  fienchise 
agreement. 

(1)  The  Commission  will  look 
favorably  upon  waiver  requests 
involving  multiple  system  operators  or 
transfers  of  multiple  systems  if  at  least 
two-thirds  of  the  subscribers  of  the 
systems  being  transferred  are  served  by 
systems  owned  by  the  cable  operator  for 
three-years  or  more. 

(2)  Conditioned  upon  receipt  of  local 
franchise  authority  transfer  approval, 
where  such  approval  is  required  by  the 
terms  of  the  franchise  agreement  or 
applicable  state  or  local  law,  transfers  of 
cable  systems  serving  less  than  1000 
subscribers  shall  be  subject  to  a  blanket 
Commission  waiver. 

(h)  Cable  operators  may  seek 
Commission  review  of  franchise 
authority  decisions  regarding  the 
application  of  the  three-year  holding 
period  to  a  particular  transaction 
pursuant  to  the  special  relief  procedures 
set  forth  in  §  76.7. 

(i)  Cable  system  operators  seeking  to 
assign  or  transfer  a  cable  system  after 
three-years  must  submit  a  copy  of  FCC 
(Form  394)  to  the  local  franchise 
authority  if  franchise  authority  approval 
of  the  transfer  is  required  by  the  terms 
of  the  franchise  agreement. 

(1)  A  franchise  authority  shall  have 
120  days  from  the  date  of  submission  of 
a  completed  FCC  (Form  345),  together 
with  all  exhibits,  and  any  additional 
information  required  by  the  terms  of  the 
franchise  agreement,  or  applicable  state 
or  local  law  to  act  upon  such  transfer 
reouest. 

\2)  If  the  franchise  authority  fails  to 
act  upon  such  transfer  request  within 
120  days,  such  request  shall  be  deemed 
granted  unless  the  franchise  authority 
and  the  requesting  part  otherwise  agree 
to  an  extension  of  time. 

|FR  Doc.  93-18652  Filed  8-5-93;  8.45  am] 
BILLING  CODE  e712-01-«l 


47  CFR  Part  73 

[MM  Docket  No.  93-64;  RM-8195] 

Radio  Broadcasting  Services;  Corning, 
CA 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  264C1  for  Channel  264B  at 
Corning,  California,  and  modifies  the 
license  of  Station  KCEZ(FM)  to  specify 
operation  on  the  higher  powered 
channel,  as  requested  by  Phoenix 
Broadcasting,  Inc.  See  58  FR  16809, 
March  31, 1993.  Coordinates  for 
Channel  264C1  at  Corning  are  40-15-31 
and  122-05-20.  With  this  action,  the 
proceeding  is  terminated. 

EFFECTIVE  DATE:  September  13, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  93-64, 
adopted  July  14, 1993,  and  released 
August  2, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC’s  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy 
contractors,  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  suite  140,  V'Vashington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  D.S.C.  154,  303. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Channel  264B 
and  adding  Channel  264C1  at  Coming 
Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief.  Allocations  Branch,  Policy  and  Buies 
Division.  Mass  Media  Bureau. 

IFR  Doc.  93-18787  Filed  8-5-93;  8:45  am) 
BILLING  CODE  671 2-01 -M 


47  CFR  Part  74 

[MM  Docket  No.  88-140;  FCC  93-338] 

Radio  Broadcast  Service;  FM 
Translator  Stations 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petitions  for 
reconsideration. 

SUMMARY:  Before  the  Commission  are 
petitions  for  reconsideration  of  the 


Federal  Register  /  Vol.  58,  No.  150  /  Friday,  August  6,  1993  /  Rules  and  Regulations 


42021 


Report  and  Order  adopted  in  this 
proceeding,  which  amended  the  rules 
governing  the  FM  translator  service.  By 
this  Memorandum  Opinion  and  Order, 
the  Commission  affirms  and  further 
clarifies  the  FM  translator  rules, 
including  the  revised  standards  for 
ownership  and  financial  support  of 
translators;  the  definition  of  “major 
change”  in  translator  coverage  areas: 
maximum  power  output;  and 
interference  criteria  for  translators.  The 
Commission  also  adopts  minor 
amendments  in  the  grandfathering 
criteria  and  the  technical  aspects  of 
local  program  origination. 

EFFECTIVE  DATE:  September  7, 1993. 

FOR  FURTHER  INFORMATION'CONTACT: 

Alan  Schneider,  Mass  Media  Bureau, 
(202)  634-6307. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s 
Memorandum  Opinion  and  Order  in 
MM  Docket  No.  88-140  adopted  June 
28, 1993,  and  released  July  28, 1993. 

The  complete  text  of  this  Memorandum 
Opinion  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  street,  NW., 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission’s  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

Synopsis  of  Memorandum  Opinion  and 
Order 

1.  On  November  8, 1990,  the 
Commission  adopted  a  Report  and 
Order  (Report),  55  FR  50690  (December 
10, 1990),  amending  the  rules  governing 
the  FM  translator  service.  The 
Commission’s  action  restructured  the 
FM  translator  rules  consistent  with  the 
intended  purpose  of  providing 
supplementary  service  to  areas  in  which 
direct  reception  of  FM  radio  broadcast 
stations  is  unsatisfactory  due  to  distance 
or  intervening  terrain  barriers.  Before 
the  Commission  are  petitions  for 
reconsideration  filed  by  the  National 
Association  of  Broadcasters  (NAB),  John 
S.  La  Tour  (La  Tour),  the  National 
Translator  Association  (NTA),  Klimek 
Communications  Corp.  (Klimek),  Ed 
Crook  (Crook),  and  Doyle  Brewer 
iBrewer).!  By  this  Memorandum 
Opinion  and  Order,  we  affirm  and 
further  clarify  the  FM  translator  rules, 
including  the  revised  standards  for: 
Ownership  and  financial  support  of 
translators;  the  definition  of  “major 


1  Dan  Hendrix  and  FM  Technology  Associates, 
Inc.  filed  petitions  for  reconsideration  after  the  30- 
day  statutory  deadline.  See  47  U.S.C.  405.  48  CFR 
1.106(f).  Therefore,  the  issues  raised  by  these 
parties  are  not  considered  in  this  proceeding. 


change”  in  translator  coverage  areas; 
maximum  power  output;  and 
interference  criteria  for  translators.  We 
also  adopt  minor  amendments  in  the 
grandfathering  criteria  and  the  technical 
aspects  of  local  program  origination. 

2.  In  the  Report,  we  tightened  or 
clarified  several  rules  after  concluding 
that  the  proper  role  for  FM  translators 
remains  as  a  secondary  service 
supplementing  the  service  of  FM  radio 
broadcast  stations.  We  also  modified 
several  rules  so  that  translators  could 
better  serve  the  public.  The  rule  changes 
sought  to  ensure  that  the  translator 
service  does  not  adversely  affect  the 
operation  of  FM  radio  broadcast 
stations.  First,  the  coverage  contour  of  a 
translator  providing  fill-in  service  was 
defined  to  coincide  with  the  coverage 
contour  of  the  primary  station  for  the 
respective  station  classes.  With  respect 
to  service  issues,  we  determined  that  an 
FM  translator  may  not  be  licensed  to  a 
commercial  FM  broadcast  station  if  the 
translator’s  coverage  contour  goes 
beyond  the  primary  station’s  coverage 
contour.  In  “white  area”  situations, 
beyond  the  protected  contour  of  any 
full-time  aural  service,  we  indicated  that 
we  would  be  favorably  disposed  toward 
requests  for  waivers  of  our  rules  to 
permit  commercial  primary  station 
ownership.  Similarly,  we  determined 
that  commercial  primary  stations  could 
financially  support  fill-in  translators 
both  before  and  after  the  translator 
commences  operation.  We  also 
concluded  that  commercial  FM 
broadcast  stations  may  not  provide 
financial  support  beyond  te^nical 
assistance  to  “other  area”  FM 
translators;  however,  we  indicated  that 
we  will  favorably  view  waiver  requests 
to  allow  financial  support  for  translators 
in  “white  areas,”  Noncommercial 
educational  FM  (NCE-FM)  translators 
are  exempt  from  these  ownership  and 
financial  support  restrictions. 

3.  With  respect  to  other  service  issues, 
we  permitted  all  translators  to'use  one 
or  more  announcements  not  to  exceed  a 
total  of  30  seconds  per  hour  in  order  to 
acknowledge  and  solicit  funds  for 
operating  expenses.  We  allowed 
commercial  fill-in  translators  to  use  any 
terrestrial  means  to  obtain  the  primary 
'Station  signals,  with  a  favorable 
disposition  toward  waiver  requests  for 
simileir  permission  entertained  for 
“white  area”  translators.  We  clarified 
that  licensees  may  operate  multiple  FM 
translators  upon  showing  “need”  as 
determined  on  technical  groimds  by  the 
quality  of  signal  received  from  the 
intended  primary  station  or  any 
operating  translator.  We  also  adopted 
procedures  to  resolve  mutually 
exclusive  applications.  We  defined  a 


“major  change”  for  FM  translators  as 
any  change  in  output  ftequency  (output 
channel),  or  any  change  or  increase  (but 
not  decrease)  in  geographic  area  that 
increases  the  1  mV/m  coverage  area  by 
more  than  10  percent  of  the  previously 
authorized  1  mV/m  coverage  contour. 

We  continued  to  exempt  FM  translators 
fi'om  our  multiple  ownership  rules,  and 
also  to  prohibit  AM-FM  cross-service 
translating. 

4.  Regarding  technical  issues,  we 
decided  to  allow  all  FM  translators  to 
operate  on  any  of  the  80  commercial 
channels  with  the  20  reserved 
noncommercial  educational  channels 
remaining  available  for  NC]E-FM 
translator  use.  We  adopted  a  maximum 
ERP  standard  of  250  watts  at  low 
antenna  heights  (HAAT),  and  stated  that 
additional  antenna  height  must  be 
traded  for  reduced  power,  implemented 
by  new  criteria  that  limit  permissible 
coverage  distance.  We  indicated  that  we 
would  be  favorably  disposed  toward 
waiving  this  rule  to  permit  higher  power 
(up  to  250  watts  ERP  at  any  H/kAT)  if 
applicants  demonstrate  that  the  service 
to  a  greater  distance  reaches  only  a 
“white  area.”  In  order  to  apply  Ae 
waiver  standard  to  NCE-FM  translators, 
we  decided  to  construe  any  area  that  is 
not  served  by  a  full-service 
noncommercial  educational  radio 
station  as  a  “white  area.”  We  clarified 
the  standards  for  antennas  and  adopted 
our  proposed  prohibite'd  overlap  criteria 
for  predicted  interference  to  FM  and  TV 
Channel  6  stations.  We  concluded  that 
existing  stations  must  comply  with  the 
new  service  rules  within  thiw  years  of 
the  effective  date  of  these  new  rules, 
and  stated  that  we  would  entertain 
waiver  requests  where  service  to  the 
public  would  be  unduly  lost  as  a  result 
of  compliance.  We  also  “grandfathered” 
existing  translators  that  do  not  comply 
with  the  new  technical  rules  unless 
interference  problems  occur  or  the 
licensee  of  a  grandfathered  translator 
seeks  to  modify  its  facilities. 

5.  In  the  Report,  we  found  that  any 
enhancements  to  FM  service  are  most 
efficiently  provided  by  full-service 
broadcast  stations.  The  prior  rules 
allowed  certain  uses  by  FM  translators 
that  contributed  to  the  potential  for 
abuse  and  to  the  possible  detriment  of 
the  FM  radio  broadcast  service.  We 
conclude  that  the  new  ownership  and 
financial  support  limitations  adopted  in 
the  Report  will  best  serve  the  public 
interest  by  promoting  incentives  for 
primary  station  development. 

6.  The  FM  translator  service  is 
designed  to  function  on  a  secondary 
basis  in  order  to  supplement  the  service 
provided  by  FM  radio  broadcast 
stations.  While  we  have  defined 
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“adequately  served”  and  “underserved” 
areas  differently  in  other  Commission 
regulatory  contexts,  our  definition  of 
“white  areas”  for  the  purposes  of  FM 
translators  is  more  relevant  to  the  FM 
translator  service's  role  of  filling  gaps 
caused  by  distance  and  terrain  barriers. 
The  full-service  broadcast  station 
concept  of  an  “underserved”  area 
considers  a  greater  number  of  stations 
because  such  stations  are  our  preferred 
means  of  achieving  broad  distribution  of 
radio  service.  Fxirthermore,  the 
definition  of  “underserved”  is  one  used 
to  determine  which  of  several 
competing  proposals  for  stations  would, 
on  a  comparative  basis,  better  serve  the 
public  interest.  Therefore,  that 
definition  has  little  direct  relevance  to 
the  relationship  between  full-service 
and  translator  service.  In  addition,  the 
number  of  entities  necessary  for 
establishing  effective  competition  for 
cable  services,  is  irrelevant  to  the 
standard  applied  in  the  aural  medium. 
Therefore,  we  continue  to  believe  that 
commercial  primary  stations  should  be 
able  to  own  FM  translators  beyond  the 
station’s  predicted  1  mV/m  coverage 
contour  only  if  the  translator  serves  a 
“white  area.”  Independent  parties,  of 
course,  are  permitted  to  establish  FM 
translators  to  serve  any  area  as  desired. 

Service  Issues 

7.  The  new  ownership  rules  allow 
commercial  FM  broadcast  stations  to 
own  a  translator  only  when  the 
translator’s  coverage  area  is  entirely 
within  the  primary  station’s  coverage 
contour.  The  rules  do  not  allow 
ownership  of  “other  area”  FM 
translators  by  any  entity  “interested  in 
or  connected  with”  the  licensee  of  a 
primary  station.  We  stated  that  we 
would  view  favorably  waiver  requests  to 
permit  commercial  primary  station 
ownership  of  translators  providing 
“other-area”  coverage  for  “white  areas.” 

8.  We  conclude  that  the  record  does 
not  support  that  a  “white-area” 
exception  to  our  ownership  rule  would 
substantially  improve  public  service  in 
comparison  to  a  waiver  process.  We  find 
that  the  waiver  process  more 
appropriately  addresses  the  unique 
needs  of  “white  areas”  by  permitting  the 
Commission  to  engage  in  thorough 
oversight  of  situations  where  primary 
stations  continue  to  own  “other  area” 
FM  translators.  Therefore,  where  a 
licensee  establishes  that  service  is 
indeed  unavailable  in  the  absence  of  a 
translator,  we  will  be  favorably  disposed 
toward  requests  for  waivers  of  this  rule 
to  address  these  rmique  circumstances. 
We  also  wish  to  clarify  that  we  will  be 
especially  reluctant  to  grant  a  request 
for  authorization  “other-area”  translator 


unless  the  party  requesting  the 
authorization  states  affirmatively  that 
the  translator  is  not  sought  as  part  of  a 
reciprocal  arrangement  with  another 
primary  station,  whereby  the  primary 
stations  seek  translator  authorizations  in 
order  to  rebroadcast  each  other’s  signals. 
Such  arrangements  would  present 
substantial  potential  for  abuse  and 
would  undermine  our  new  service  rules. 

9.  Under  the  new  financial  support 
rules,  fill-in  translators  may  be 
supported  financially  by  the  primary 
station  before  and  after  beginning 
operations.  However,  “other  area” 
translators  cannot  receive  support, 
either  direct  or  indirect,  from 
commercial  primary  stations  or 
interested  parties  at  any  time  except  for 
technical  assistance.  The  Commission 
will  favorably  consider  waiver  requests 
for  commercial  FM  primary  station 
support  of  other  area  translators  serving 
“white  areas.” 

10.  We  affirm  our  decision  to  prohibit 
a  commercial  primary  station  from 
providing  direct  or  indirect  financial 
support  to  any  FM  translators  serving 
“other  areas,”  both  before  and  after  they 
commence  operation,  except  for 
technical  assistance.  Also,  we  will 
maintain  a  favorable  disposition  toward 
requests  for  waivers  of  this  rule  to 
permit  a  commercial  primary  station  to 
support  any  translator  providing  service 
to  “white  areas.”  We  continue  to  believe 
that  the  revised  financial  support  rule  is 
necessary  to  ensiure  that  translators 
owned  by  a  commercial  station  seeking 
to  increase  its  coverage  are  used  only  to 
provide  FM  service  to  areas  and 
populations  that  are  imable  to  receive 
satisfactory  FM  signals  due  to  distance 
or  intervening  terrain  barriers. 

11.  In  the  Report,  the  Commission 
dismissed  arguments  favoring  only 
limited  constraints  upon  financial 
support  for  FM  translators.  As  noted  in 
the  Report,  we  believed  that  an 
expanded  translator  service  could 
provide  disincentives  for  the 
establishment  of  boardcast  stations, 
relative  to  translator  facilities,  since 
translators  have  no  local  service 
obligations  and  generally  operate  at 
significantly  lower  cost.  Therefore,  we 
affirm  our  prior  determination  that  the 
new  rules  will  help  ensure  that  FM 
translators  remain  limited  to  a 
supplementary  role  so  as  not  to 
discourage  full-service  radio  broadcast 
station  development  of  additional 
formats  and  service  to  the  public. 

12.  We  also  reject  the  proposal  for  a 
$200  per  month  limit  on  acceptable 
financial  support  combined  with 
reporting  requirements.  This  would 
create  a  substantial  burden  for  both 
licensees  and  the  Commission  due  to 


the  additional  oversight  and  review 
necessitated  by  such  filings.  In  response 
to  the  concern  that  listeners  may  not 
contribute  funds  despite  benefiting  from 
the  translator’s  service,  we  emphasize 
that  the  new  rules  provide  for  waivers 
of  the  “grandfathering”  period  upon  a 
showing  by  the  licensee  that  the  public' 
would  lose  service  as  a  result  of 
compliance  with  the  rules.  Given  that 
many  of  the  potential  abuses  by 
translators  would  arguably  occur  by 
primary  stations  providing  support  in 
the  form  of  “indirect  services”,  we 
conclude  that  the  public  is  better  served 
by  the  limitations  established  in  the 
new  rules.  In  addition,  we  reiterate  that 
communities  seeking  additional  service 
and  formats  will  have  the  opportunity  to 
fund  FM  translator  service  under  the 
new  rule  through  their  independent 
charitable  support. 

13.  We  stated  in  the  Report  that 
“technical  assistance”  by  primary 
stations  will  be  excepted  from  the 
indirect  financial  support  proscription. 
We  affirm  this  decision  and  clarify  that 
“technical  support”  refers  to  actual 
services  provided  by  the  primary 
station’s  technical  staff  or  compensation 
for  the  time  and  services  provided  by 
independent  engineering  personnel. 

Such  support  does  not  include  the 
supply  of  equipment  or  direct  funding 
for  the  translator’s  discretionary  use.  We 
also  reiterate  that  technical  assistance 
by  the  primary  station  should  occur 
after  the  issuance  of  the  translator’s 
construction  permit  or  license  in  order 
to  meet  expenses  incurred  by  installing, 
repairing,  or  making  adjustments  to 
equipment.  We  continue  to  believe  that 
these  maintenance  expenses  may 
become  prohibitive  given  the  limited 
financial  resources  of  many  FM 
translators,  and  that  limited  technical 
assistance  by  the  primary  station  will 
enable  translators  to  continue  to  provide 
valuable  service  to  the  public. 

14.  The  new  fundraising  rules  permit 
FM  translators  to  air  one  or  more 
fundraising  annoimcements  or 
advertisements  per  hour  totalling  30 
seconds  in  lengdi.  We  reaffirm  the  rule 
limiting  on-air  fundraising  activities  by 
FM  translators  to  30  seconds  of 
announcements  within  an  hour.  We 
continue  to  believe  that  the  30-second 
period  is  an  adequate  opportunity  for 
FM  translators  to  acknowledge 
contributions  as  well  as  to  solicit  funds 
from  their  listeners  as  necessary.  We 
also  affirm  our  decision  in  the  Report 
that  the  solicitations  or  announcements 
may  be  split  during  the  hour.  We 
continue  to  believe  that  it  is 
unnecessarily  restrictive  to  regulate  how 
translators  should  allocate  their  30 
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seconds  of  announcements  within  an 
hour. 

15.  We  deny  the  request  that 
announcements  should  be  restricted  in 
form  to  "enhanced  underwriting" 
messages.  In  order  to  encourage 
donations  from  independent  sources, 
translators  must  be  able  to  provide  some 
information  about  their  contributors.  We 
find  it  unnecessary  to  limit  the  content 
of  these  brief  announcements.  Also, 
while  the  new  rules  no  longer  require 
FM  translator  licensees  to  operate  non¬ 
profit  facilities,  the  record  before  us 
does  not  indicate  that  translators  will  be 
able  to  earn  substantial  profits.  In 
addition,  we  find  that  the  scenario 
under  which  a  primary  station's 
advertisers  could  be  enticed  to  provide 
financial  support  to  a  translator  in 
return  for  reduced  advertising  rates — 
would  violate  the  "indirect  support" 
prohibition. 

16.  In  the  Report,  the  Commission 
retained  its  limitation  on  local  program 
origination  to  30  seconds  per  hour  for 
fundraising  and  acknowledgement  of 
contributions.  Emergency  w'arnings  of 
danger  are  limited  in  time  and 
frequency  to  that  necessary  to  protect 
life  and  property.  Translators  owned  by 
parties  other  than  the  primary  station 
must  obtain  written  consent  for  the 
rebroadcast  of  the  FM  radio  broadcast 
station  signals.^  We  also  retained  the 
rule  that  prohibits  the  retransmission  on 
translators  of  signals  other  than  those 
emanating  from  FM  full-service  or 
translator  stations. 

17.  We  reaffirm  the  rules  prohibiting 
program  origination  by  all  translators, 
commercial  and  NCE-FM,  with  the 
exception  of  acknowledgements  or 
solicitations  of  financial  support  as  well 
as  emergency  warnings  of  danger.  In  the 
Report,  we  emphasized  that  the  proper 
role  of  FM  translators  is  to  provide 
secondary'  service  to  areas  where  direct 
reception  of  signals  from  FM  Broadcast 
stations  is  unsatisfactory  due  to  distance 
or  intervening  terrain  obstructions.  We 
remain  committed  to  providing  FM 
radio  broadcast  service  in  a  manner  that 
promotes  program  diversity  while 
enhancing  the  incentives  for  efficient 
full-service  broadcast  station 
development.  Therefore,  we  intend  to 
maintain  the  existing  programming 
authority  distinctions  between  FM 
broadcast  stations  and  translator 
services. 

18.  We  note  that  the  rules  concerning 
the  permissible  sources  of  input 
channels  for  FM  translators  are  not 
intended  to  restrict  programming 
content.  Rather,  where  there  is  sufficient 
community  interest,  the  rules  permit 


147  CFP  •’4.1284(b).  47  U.S.C.  325(a). 


translators  to  rebroadcast  any 
programming  broadcast  by  a  primary 
FM  station,  thereby  affording  translators 
an  opportunity  to  import  programming 
formats  otherwise  unavailable.  Thus, 
rebroadcasts  of  the  aural  portion  of  a  TV 
or  cable  signal  would  be  permitted  if 
such  a  signal  were  first  rebroadcast  by 
a  full-service  FM  station,  but  not  solely 
by  a  translator.  Once  again,  we  believe 
that  it  is  necessary  to  distinguish 
between  the  services  provided  by  low 
cost  translators  and  FM  radio  broadcast 
stations  due  to  our  preference  to  provide 
service  through  more  efficient  radio 
broadcast  stations. 

19.  The  Report  provides  that  fill-in 
translators  of  commercial  primary 
stations  may  now  use  any  terrestrial 
delivery  means  to  obtain  the  signal  from 
the  primary  station.  "Other-area" 
translators,  however,  may  only  use  off- 
air  delivery,  although  we  indicated  that 
we  will  favorably  consider  waiver 
requests  to  permit  signal  delivery  by  any 
terrestrial  means  for  translators  serving 
"white  areas.”  We  believe  that  any 
further  extension  of  signal  delivery 
alternatives  for  "other  area”  translators 
would  be  inconsistent  with  the 
secondary  role  of  FM  translators  in  the 
commercial  context.  The  Report 
extended  permission  for  fill-in 
translators  to  use  alternative  signal 
delivery  on  the  grounds  that  other 
terrestrial  means  would  conceivably  be 
necessary  to  circumvent  the  terrain  or 
other  barriers  that  prevent  otherwise 
expected  over-the-air  delivery  of  an  FM 
signal  to  the  translator.  As  for  "other- 
area”translators,  however,  there  is  no 
similar  expectation,  especially  at  large 
distances,  such  as  70  to  80  miles  from 
the  station.  We  continue  to  believe  that, 
to  the  extent  that  translator  service  is 
desirable  beyond  a  station's  predicted 
service  contour,  the  over-the-air  signal 
will  generally  be  suitable  for 
rebroadcast,  although  certain  white-area 
situations  may  warrant  a  waiver  to 
permit  alternative  signal  delivery 
methods.  Moreover,  we  believe  that  the 
signal  delivery  provisions  in  the  Report 
will  eliminate  disincentives  for  service 
by  full-service  radio  broadcast  stations 
in  instances  where  sufficient 
community  interest  exists  for  additional 
services,  but  where  the  existence  of 
“other  area”  translators  financed  by 
primary  stations  would  work  to  limit 
the  economic  viability  of  such  stations. 
Furthermore,  we  do  not  believe  that 
allowing  alternative  signal  delivery  for 
“other  area”  NCE  translators  owned  by 
their  primary  stations  requires  that  we 
do  the  same  for  commercial  translators. 
We  have  long  recognized  that  NCE-FM 
and  commercial  licensees  participate  in 


fundamentally  different  broadcast 
services.  Therefore,  we  continue  to 
believe  that  we  are  not  required  to  apply 
the  same  standards  for  signal  delivery  to 
NCE-FM  and  commercial  licensees. 

20.  A  "major  change”  is  defined  in 
the  Report  as  occurring  due  to  any 
change  in  output  frequency  (output 
channel),  or  any  change  or  increase  (but 
not  decrease)  in  1  MV7m  coverage  area 
of  more  than  10  percent  of  the 
previously  authorized  coverage  contour. 
We  continue  to  believe  that  our 
definition  for  “major  change" 
appropriately  covers  those  changes  in 
technical  parameters  and  coverage  areas 
that  are  significant.  The  standard  also 
allows  licensees  sufficient  flexibility  to 
make  minor  technical  and  facility 
changes  that  cause  negligible  changes  in 
signal  patterns.  In  addition,  we  believe 
that  changes  in  coverage  areas  in  excess 
of  10%  could  have  significant  public 
interest  implications.  For  example,  FM 
translators  have  an  obligation  to  protect 
audiences  beyond  the  defined  service 
areas  of  full  service  FM  stations,  and 
such  information  is  not  available  in  an 
FM  translator  application  itself.  The 
greater  the  change  in  the  translator's 
coverage  area,  the  higher  the  risk  that 
the  audience  of  a  full  service  station 
will  be  affected.  Accordingly,  changes 
in  coverage  area  in  excess  of  10%  are 
appropriately  considered  “major 
changes.” 

21.  We  also  reject  the  request  to 
include  a  change  in  input  channel  or 
primary  .station  as  a  major  change 
criterion.  A  change  in  the  input  channel 
does  not  alter  a  translator’s  technical 
parameters  because  the  coverage  area, 
output  channel,  and  potential  for 
creating  interference  remain  identical. 
While  a  change  in  the  output  frequency 
is  a  significant  technical  change,  the 
input  channel  is  essentially  a 
programming  content  decision  that  is 
not  significant  with  respect  to  the  public 
interest.  Furthermore,  to  the  extent  that 
a  translator  changes  its  primary  station 
in  a  manner  that  does  not  clearly 
comply  with  our  rules,  we  note  that  the 
matter  is  more  appropriately  a  question 
for  our  enforcement  function  rather  than 
the  application  process. 

Technical  Issues 

22.  As  decided  in  the  Report,  an  FM 
translator’s  maximum  power  output  will 
be  limited  to  250  watts  ERP.  In  addition, 
the  coverage  contour  of  fill-in 
translators  may  not  go  beyond  the 
coverage  contour  of  the  primary  station. 
“Other-area”  translators  will  be 
restricted  to  power  and  height 
combinations  that  yield  a  distance  to  the 
translator’s  coverage  contour  that  does 
not  exceed  7  km  in  Zone  I-A  and  east 
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of  the  Mississippi  River,  and  13  km 
elsewhere.  The  Commission  will  be 
favorably  disposed  toward  waiving  this 
rule  to  permit  higher  power  up  to  250 
watts  at  any  antenna  height  if  the 
service  to  a  greater  distance  reaches 
only  a  “white  area. ”3 

23.  The  Commission’s  new  maximum 
power  limits  recognized  that  translators 
must  deliver  broadcast  signals  to  small 
and  distant  service  areas  with  the 
minimum  necessary  power.  However, 
we  observed  that  many  translators  were 
already  constructed  more  than  16  km 
from  the  area  of  service  and  utilized 
power  output  in  excess  of  250  watts.  As 
a  result,  the  250  watt  maximum  ERP 
standard  and  the  grandfathering 
provisions  will  promote  the 
fundamental  purpose  of  FM  translators 
while  also  accommodating  most  existing 
authorized  facilities.  Although  we 
originally  proposed  a  1  kW  ERP  limit 
with  a  distance  to  the  coverage  contour 
not  to  exceed  16  km,  we  observed  that 
most  licensees  are  already  in 
compliance  with  the  lower  adopted 
power  standard  as  well  as  the  7  km  and 
13  km  distances  to  coverage  contours. 
For  these  reasons,  the  Commission 
affirms  its  decision  not  to  expand  the 
maximum  power  limits  so  as  not  to 
contradict  the  intended  purpose  of  the 
FM  translator  service.  We  continue  to 
believe  that  service  similar  to  large  or 
higti-power  translator  stations  should  be 
provided  by  full-service  stations. 
Nonetheless,  we  emphasize  that  existing 
facilities  that  are  not  in  compliance  with 
the  new  maximum  power  standards  are 
grandfathered  until  actual  interference 
occurs  or  licensees  propose  to  make 
changes  in  their  facilities. 

24.  In  the  Report,  we  adopted  a 
contour  overlap  method  for  predicting 
interference  with  translator  applicants 
permitted  to  show  that  interference  will 
in  fact  not  occur.  We  will  grant  an 
application  if  an  objecting  party 
provides  convincing  evidence  that  the 
proposed  translator  station  would  be 
likely  to  interfere  with  the  reception  of 
a  regularly  received,  off-the-air  existing 
service,  even  if  there  is  no  predicted 
overlap.  This  revised  method  for 
predicting  interference  incorporates 
greater  processing  flexibility  through 
population  and  terrain  exceptions. 
Complaints  of  actual  interference  must 
be  resolved  by  the  FM  translator. 


1  For  NCE-FM  translator  applications,  white  areas 
are  defined  as  “any  area  that  is  not  served  by  a  full- 
service  public  radio  station.”  See  5  FCC  Red  7227 
(1990).  By  using  the  term  "public  radio,”  we  did 
not  intend  to  exclude  from  the  relevant  stations 
those  noncommercial  stations  not  affiliated  with  the 
National  Public  Radio  or  American  Public  Radio 
networks. 


25.  We  reject  the  suggestion  to  require 
applicants  to  include  exhibits 
demonstrating  compliance  with  our 
interference  limits  because  it  would 
create  an  unnecessary  burden  on 
applicants.  We  find  that  the  proposal  is 
unnecessary  because  we  will  continue 
to  perform  interference  studies  to 
determine  whether  applicants  comply 
with  the  new  rules.  We  also  recognize 
that  due  to  their  limited  financial  and 
technical  means,  many  FM  translator 
licensees  may  require  the  flexibility  of 
determining  compliance  with  the 
interference  rules  without  detailed 
analyses  as  part  of  their  applications. 

Due  to  the  secondary  nature  of  the 
service,  we  reiterate  that  FM  translator 
licensees  must  adjust  their  operations 
following  instances  of  actual 
interference. 

Other  Matters 

26.  Licensees  authorized  prior  to  June 
1, 1991  *  may  continue  to  operate 
without  conforming  with  the  new 
technical  rules,  provided  that  no  actual 
interference  occurs  and  the  translator 
does  not  propose  to  modify  its  facilities. 
If  actual  interference  develops  or  the 
translator  seeks  to  modify  its  facilities, 
translators  must  satisfy  the  new 
technical  standards  concerning 
interference  protection  for  FM  broadcast 
and  TV  channel  6  stations,  as  well  as 
the  new  power  limitations.  With  respect 
to  the  service  rules,  compliance  by 
existing  FM  translators  will  be  required 
in  three  years,  and  requests  for  waivers 
will  be  considered  if  licensees  show  that 
the  public  would  unduly  lose  service  as 
a  result  of  compliance  with  the  new 
rules. 

27.  In  adopting  the  Report’s  three-year 
grandfathering  provision  for  compliance 
with  the  service  rules,  we  emphasized 
the  limited  resources  of  many  FM 
translator  licensees  and  the  burden  that 
could  result  if  we  were  to  require 
accelerated  compliance  with  the  new 
financial  support  standard.  We  therefore 
deny  the  request  to  reduce  the 
grandfathering  period  for  the  service 
rules  based  upon  our  desire  to  promote 
an  orderly  transition  to  the  new  rules 
and  to  avoid  an  unnecessary  disruption 


*  The  amended  rules  governing  the  FM  translator 
service  became  effective  on  June  1, 1991.  See  Order, 
47  FR  23024  (May  22, 1991).  Applications  pending 
as  of  June  1, 1991  can  be  granted  only  under  the 
terms  of  the  new  service  and  technical  requirements 
and  must  be  amended  to  conform  with  the  new 
rules.  See  Report.  5  FCC  Red  7233  (1991).  Wo 
allowed  pending  applicants  60  days  to  Hie 
amendments  demonstrating  compliance  with  the 
new  rules.  We  now  believe,  however,  that  this  60- 
day  period  was  too  restrictive,  and  we  will  allow 
pending  applicants  to  file  conforming  amendments 
upon  notification  by  the  processing  staff. 

Applicants  must  use  a  revised  FCC  Form  349. 


of  service  to  the  public.  We  also 
conclude  that  an  indefinite 
grandfathering  period  would  undermine 
the  effectiveness  of  the  new  rules  in 
returning  the  FM  translator  service  to  its 
original  secondary  role.  Instead,  we 
continue  to  believe  that  the  Report’s 
provision  for  extended  waivers  will 
adequately  prevent  the  public  from 
unduly  losing  service  in  unique 
circumstances. 

28.  We  wish  to  clarify  that  the  “other- 
area”  translators  that  are  temporarily 
“grandfathered"  with  respect  to  the 
ownership  and  financial  support 
provisions  of  the  new  rules  will  not  be 
required  to  comply  with  the  new  service 
rules  for  the  remainder  of  the  three-year 
period  if  the  translator  changes  its 
primary  station.  We  believe  that  a 
change  in  the  primary  station  will 
reflect  the  preferences  of  local 
audiences  in  the  community  wit!  out 
altering  the  technical  aspects  of  a 
translator’s  operation,  and  should 
ensure  that  translators  constructed 
based  on  expectations  formed  under  our 
prior  rules  will  have  sufficient  time  to 
adjust  their  operations. 

29.  We  also  amend  the  grandfathering 
provision  concerning  the  technical  rules 
by  specifying  that  FM  translators 
authorized  prior  to  the  effective  date  of 
the  rules  must  comply  with  the  full 
scope  of  the  technical  requirements 
when  they  implement  a  “major  change 
modification  or  if  they  cause 
interference.  Such  FM  translators 
seeking  “minor  changes”  may  continue 
to  operate  without  complying  with  the 
technical  rules  provided  that  they 
satisfy  the  standards  for  actual 
interference.  We  have  affirmed  that 
translators  proposing  modifications  that 
would  not  change  or  increase  the  1  mV 
m  coverage  area  by  more  than  10 
percent  are  not  subject  to  the  "major 
change’’  review  process.  Similarly,  we 
believe  that  it  would  be  unduly  onerous 
to  require  compliance  with  all  the 
technical  rules  in  instances  where 
modifications  do  not  significantly 
increase  the  translator’s  coverage  area  s 

30.  We  are  amending  §  74.1204(g)  of 
our  rules  to  state  standards  for  the 
treatment  of  FM  translators  based  on 
ERP,  so  that  they  are  consistent  with  the 
minimum  permissible  power  level  for 
Class  A  FM  stations,  and  the  treatment 
of  other  secondary  FM  services.e 


» In  this  regard,  we  also  correct  the  text  of  the 
Report,  which  states  in  paragraph  142  that  FM 
translators  causing  interference  or  proposing  to 
modify  facilities  must  comply  with  only  the 
predicted  interference  standards  in  §  74.1204,  rather 
than  §§74.1204,  74.1205,  and  74  1235  of  the  rules 
«  See  Order.  FCC  91-317  6  FCC  Red  6060  (1991 
56  FR  56169,  November  1, 1991,  reconsideration 
penning. 
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Translators  operating  with  less  than  100 
watts  ERP  will  be  treated  as  Class  D 
stations  and  will  not  be  subject  to  IF 
separation  requirements.  We  believe 
that  adjusting  this  requirement  to  this 
extent,  given  the  totality  of  the 
safeguards  adopted  in  this  proceeding, 
is  consistent  with  our  fundamental 
concern  with  preventing  interference, 
and  we  emphasize  that  the  secondary 
nature  of  the  FM  translator  service  will 
require  correction  of  any  actual 
interference. 

31.  The  Report  adopted  a  contour 
protection  method  for  protecting 
existing  translator  licensees  against 
potential  interference.  In  order  to 
implement  this  approach,  we  are 
entering  the  technical  parameters  of 
each  FM  translator  station  into  the 
Commission’s  data  base.  We  have  found 
that  many  licensees  and  permittees  have 
inadequate  information  currently  on  file 
for  our  use.  Accordingly,  we  are 
requesting  by  letter  that  such  licensees 
furnish  data  necessary  to  implement  the 
Report.  In  order  to  ensure  that  a 
licensee’s  failure  to  provide  the 
requested  information  does  not  unduly 
hamper  the  functioning  of  our  licensing 
process,  we  are,  on  our  own  motion, 
amending  §  74.1235  to  establish  specific 
mileage  contours  consistent  with  a 
translator  station’s  power  for  those 
licensees  that  fail  to  submit  the 
requested  data.  We  note  that  this 
procedure  is  similar  to  that  followed  in 
updating  our  data  bases  for  low-power 
television  and  'TV  translators,  and  we 
believe  that  it  will  enable  us  to 
effectively  implement  changes  in  our 
rules  that  affect  existing  translator 
licensees.  We  also  do  not  believe  that 
public  comment  would  serve  a  useful 
purpose  because  this  action  is  a  minor 
and  noncontroversial  process  to 
facilitate  our  efforts  to  gather 
information.  However,  we  recognize 
that  licensees  may  fail  to  submit  the 
requested  data  and  later  conclude  that 
the  hypothetical  values  applied  for  their 
facility  are  unacceptable.  In  such 
instances,  licensees  may  submit 
corrected  figures  for  our  use  in 
protecting  translators  against  potential 
interference. 

32.  In  the  Report,  we  adopted  contour 
overlap  standards  to  protect  TV  Channel 
6  operations  from  FM  translator 
operations.  These  standards  were 
generally  consistent  with  the  NCE-FM 
broadcast  station  rules.  However, 
Section  73.525(a)  of  the  NCE-FM 
broadcast  station  rules  permits  NCE-FM 
broadcast  applicants  whose  stations 
would  potentially  affect  TV  Channel  6 
broadcast  operations  to  file  written 
agreements  with  each  relevant  TV 
Channel  6  broadcast  station  concurring 


with  the  proposed  facilities.  The  new 
rule  for  translators  lacked  such  a 
provision  but  we  find  no  reason  to  omit 
a  similar  provision  from  the  translator 
rules.  On  our  own  motion,  we  will  add 
a  provision  to  Section  74.1205  of  the 
rules  to  indicate  that  we  will  accept  FM 
translator  applications  that  are 
accompanied  by  written  agreements 
with  all  relevant  TV  Channel  6 
broadcast  station  licensees  or 
permittees. 

Final  Regulatory  Flexibility  Analysis 

33.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  Ifre  Commission 
included  a  final  analysis  in  the  Report 
detailing  (i)  the  need  for  and  purpose  of 
the  rules,  (ii)  the  summary  of  issues 
raised  by  public  comment  in  response  to 
the  initial  regulatory  flexibility  analysis. 
Commission  assessment,  and  changes 
made  as  a  result,  and  (iii)  significant 
alternatives  considered  and  rejected.  No 
substitute  changes  have  occurred 
pertaining  to  the  final  analysis  as  a 
result  of  the  petitions  for 
reconsideration. 

34.  The  Secretary  shall  send  a  copy  of 
the  Memorandum  Opinion  and  Order, 
including  Final  Regulatory  Flexibility 
Analysis,  to  tbe  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  94  Stat. 
1164,  5  U.S.C.  section  601  et  seq. 
(1981)). 

Ordering  Clause 

35.  Accordingly,  it  is  ordered  that  the 
Petitions  for  Reconsideration  filed  by 
the  National  Association  of 
Broadcasters,  the  National  Translator 
Association,  Ed  Crook,  Klimek 
Communications  Corporation:  John  S. 
La  Tour,  J  and  J  Broadcasting,  and 
Power  du  Pree  Broadcasting 
Corporation;  and  Doyle  Brewer  are 
denied. 

36.  It  is  further  ordered  that  pursuant 
to  the  authority  contained  in  sections 
4(i)  and  303  of  the  Commimications  Act 
of  1934r  as  amended,  part  74  of  the 
Commission’s  rules  and  regulations  are 
amended  as  set  forth  below,  effective 
September  7, 1993. 

List  of  Subjects  in  47  CFR  Part  74 

Radio  broadcasting. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Amendatory  Text 

Title  47  CFR  part  74  is  amended  as 
follows; 


PART  74— EXPERIMENTAL, 

AUXILIARY,  AND  SPECIAL 
BROADCAST  AND  OTHER  PROGRAM 
DISTRIBUTION  SERVICES 

1.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303. 

2.  Section  74.1204  is  amended  by 
revising  paragraphs  (g)  and  (j)  to  read  as 
follows: 

$/4.l204  Protection  of  FM  broadcast 
stations  and  FM  translators. 
***** 

(g)  An  application  for  an  FM 
translator  or  an  FM  booster  station  that 
is  53  or  54  channels  removed  from  an 
FM  radio  broadcast  station  will  not  be 
accepted  for  filing  if  it  fails  to  meet  the 
required  separation  distances  set  out  in 
§  73.207  of  this  chapter.  For  purposes  of 
determining  compliance  with  §  73.207 
of  this  chapter,  translator  stations  will 
be  treated  as  Class  A  stations  and 
booster  stations  will  be  treated  the  same 
as  their  FM  radio  broadcast  station 
equivalents.  FM  radio  broadcast  station 
equivalents  will  be  determined  in 
accordance  with  §§  73.210  and  73.211  of 
this  chapter,  based  on  the  booster 
station’s  ERP  and  HAAT.  Provided, 
however,  that  FM  translator  stations  and 
booster  stations  operating  with  less  than 
100  watts  ERP  will  be  treated  as  class  D 
stations  and  will  not  be  subject  to 
intermediate  frequency  separation 
requirements. 

***** 

(j)  FM  translator  stations  authorized 
prior  to  June  1, 1991  with  facilities  that 
do  not  comply  with  the  predicted 
interference  protection  provisions  of 
this  section,  may  continue  to  operate, 
provided  that  operation  is  in 
conformance  with  §  74.1203  regarding 
actual  interference.  Applications  for 
major  changes  in  FM  translator  stations 
must  specify  facilities  that  comply  with 
provisions  of  this  section. 

3.  Section  74.1205  is  amended  by 
adding  an  introductory  paragraph  and 
revising  paragraph  (d)  to  read  as 
follows; 

§  74.1 205  Protection  of  channel  6  TV 
broadcast  stations. 

The  pro\dsions  of  this  section  apply  to 
all  applications  for  construction  permits 
for  new  or  modified  facilities  for  a 
noncommercial  educational  FM 
translator  station  on  Channels  201-220, 
unless  the  application  is  accompanied 
by  a  written  agreement  between  the 
NCE-FM  translator  applicant  and  each 
affected  TV  Channel  6  broadcast  station 
licensee  or  permittee  concurring  with 
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the  proposed  NCE-FM  translator 
facility. 

***** 

(d)  FM  transiatcv  stations  authorized 
prior  to  June  1. 1991  with  facilities  that 
do  not  comply  with  the  predicted 
interference  protection  provisions  of 
this  section,  may  continue  to  operate, 
provided  that  operation  is  in 
conformance  with  §  74.1203  regarding 
actual  interference.  Applications  for 
major  changes  in  FM  translator  stations 
must  specify  fecilities  that  comply  with 
the  provisions  of  this  section. 

4.  Section  74.1231  is  amended  by 
revising  paragraph  (0  to  read  as  follows: 

§  74.1231  Purpose  and  permissible  service 
***** 

(f)  A  locally  generated  radio  frequency 
signal  similar  to  that  of  an  FM  broadcast 
station  and  modulated  with  aural 
information  may  bo  connected  to  the 
input  terminals  of  an  FM  translator  for 
the  purpose  of  transmitting  voice 
announcements.  The  radio  frequency 
signals  shall  be  on  the  same  channel  as 
the  normally  used  off-the-air  signal 
being  rebroadcast.  Connection  of  the 
locally  generated  signals  shall  be  made 
by  any  automatic  means  when 
transmitting  originations  concerning 
financial  support.  The  connections  for 
emergency  transmissions  may  be  made 
manually.  The  apparatus  used  to 
generate  the  local  signal  that  is  used  to 
modulate  the  FM  translator  must  be 
capable  of  producing  an  aural  signal 
which  will  provide  acceptable  reception 
on  FM  receivers  designed  for  the 
transmission  standards  employed  by  FM 
broadcast  stations. 
***** 

5.  Section  74.1232  is  amended  by 
adding  two  sentences  to  paragraph  (d) 
and  adding  three  sentences  to  paragraph 
(e)  and  accompanying  Note  to  paragraph 
(e)  to  read  as  follows: 

§74.1232  Eligibility  and  licensing 
requirements. 

***** 

(d)  *  *  •  An  FM  translator  station  in 
operation  prior  to  June  1, 1991,  which 
is  owned  by  a  commercial  FM  radio 
broadcast  station  and  whose  coverage 
contoiu  extends  beyond  the  protected 
contour  of  the  primary  station,  may 
continue  to  be  owned  by  a  commercial 
FM  radio  broadcast  station  until  June  1,. 
1994.  Thereafter,  any  such  FM  translator 
station  must  be  owned  by  independent 
parties. 

(e)  *  *  *  Such  an  FM  translator 
station  may,  however,  receive  technical 
assistance  from  the  primary  station  to 
the  extent  of  installing  or  repairing 
equipment  or  making  adjustments  to 
equipment  to  assure  compliance  with 


the  terms  of  the  translator  station’s 
construction  permit  and  license.  FM 
translator  stations  in  operation  prior  to 
June  1, 1991  may  continue  to  receive 
contributions  or  support  from  a 
commercial  FM  radio  broadcast  station 
for  the  operation  and  maintenance  of 
the  translator  station  until  June  1. 1994. 
Thereafter,  any  such  FM  translator 
station  shall  be  subject  to  the 
prohibitions  on  support  contained  in 
this  section. 

Note:  "Technical  assistance”  refers  to 
actual  services  provided  by  the  primary 
station’s  technical  staff  or  compensation  for 
the  time  and  services  provided  by 
indepiendent  engineering  personnel. 
Conversely,  such  support  must  not  include 
the  supply  of  equipment  or  direct  funding  for 
the  translator’s  discretionary  use.  "Technical 
assistance”  must  occur  after  the  issuance  of 
the  translator's  construction  permit  or  license 
in  order  to  meet  expenses  incurred  by 
installing,  repairing,  or  making  adjustments 
to  equipment. 

***** 

6.  Section  74.1235  is  amended  by 
adding  a  note  to  paragraph  (i)  and 
revising  paragraph  (j)  to  read  as  follows: 

§  74.1 235  Power  limitations  artd  antenrta 
systems. 

***** 

(i) .  .  * 

Note:  Existing  licensees  and  permittees  ■ 
that  do  not  furnish  data  sufficient  to  calculate 
the  contours  in  conformance  \vith  §  74.1204 
will  be  assigned  protected  contours  having 
the  following  radii; 

Up  to  10  watts — 1  mile  (1.6  km)  from 
transmitter  site. 

Up  to  100  watts — 2  miles  (3.2  km)  from 
transmitter  site. 

Up  to  250  watts — 4  miles  (6.5  km)  from 
transmitter  site. 

(j)  FM  translator  stations  authorized 
prior  to  June  1, 1991,  with  facilities  that 
do  not  comply  with  the  ERP  limitation 
of  paragraph  (a)  or  (b)  of  this  section,  as 
appropriate,  may  continue  to  operate, 
provided  that  operation  is  in 
conformance  with  §  74.1203  regarding 
interference.  Applications  for  major 
changes  in  FM  translator  stations  must 
specify  facilities  that  comply  with 
paragraph  (a)  or  (b)  of  this  section,  as 
appropriate. 

7.  Section  74.1237  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  74.1 237  Antenna  location. 
***** 

(d)  The  transmitting  antenna  of  an  FM 
booster  station  shall  be  located  within 
the  protected  contour  of  its  primary 
station,  subject  to  Note,  §  74.1231  (h). 
The  transmitting  antenna  of  a 
commonly  owned  commercial  FM 
translator  station  shall  be  located  within 


the  protected  contour  of  its  commercial 
primary  FM  station. 

IFR  Doc.  93-18776  Filed  8-5-93;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1019  artd  1102 
[Ex  Parte  No.  515  (A)} 

Regulations  Governing  Conduct  of 
Interstate  Commerce  Commission 
Employees 

AGENCY:  interstate  Commerce 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Interstate  Commerce 
Commission  (ICC)  is  reissuing  these 
regulations,  which  were  previously  part 
of  the  ICC’s  Canons  of  Conduct  (Canons) 
for  Members  and  employees.  These 
regulations,  which  cover  matters  not 
included  in  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  (standards)  issued  by  the  Office 
of  Government  Ethics  (OGE),  are 
intended  as  guidance  for  ICC  Members 
and  employees. 

EFFECTIVE  DATE:  These  regulations  are 
effective  August  6, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clyde  J.  Hart,  Jr.,  Designated  Agency 
Ethics  Official,  (202)  927-6317.  (TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  On  August 
7, 1992,  OGE  published  new  standards 
of  ethical  conduct  for  employees  of  the 
executive  branch  (codified  at  5  CFR  part 
2635)  which  became  effective  on 
February  3, 1993.  The  ICC  Canons  in 
subparts  B  and  C  of  49  CFR  part  1000 
have  been  superseded  by  those 
standards  and  by  the  new  executive 
branch  financial  disclosure  regulations. 
(They  have  been  repealed  in  a  separate 
rule.)  However,  an  agency  may  retain 
regulations  previously  contained  in  its 
ethics  rules,  which  are  not  within  the 
ambit  of  the  OGE  standards.  5  CFR 
2635.105(c)(3). 

The  ICC,  therefore,  has  established  a 
new  part  1019  of  title  49  of  the  Code  of 
Federal  Regulations  that  will  contain 
those  Canons  that  the  ICC  intends  to 
continue  in  effect,  as  follows:  Section 
1019.1  contains  a  cross  reference  to  the 
OGE  standards  in  5  CFR  part  2635,  the 
Commission’s  supplemental  ethics  rules 
in  5  CFR  part  5001  and  the  financial 
disclosure  regulations  in  5  CFR  part 
2634. 

Section  1019.2  covers  the 
administration  of  the  Commission’s 
ethics  program  and  refe’^ences  the  recent 
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designation  of  the  Managing  Director’s 
Counsel  as  the  ICC’s  Designated  Agency 
Ethics  Official  (DAEO). 

Sections  1019.3-1019.6  contain 
restatements  of  the  Commission’s  prior 
Canons  on  ex  parte  communications, 
the  use  of  intoxicants,  sexual 
harassment,  and  disciplinary  action  for 
violations. 

The  Commission  also  is  amending  49 
CFR  1102.2(e)  to  state  that  the  DAEO, 
rather  than  the  General  Counsel,  is 
responsible  for  providing  rulings  to  ICC 
staff  on  matters  concerning  ex  parte 
communication. 

Administrative  Procedure  Act 

The  ICC  has  found  that  good  cause 
exists  under  5  U.S.C.  553  (b)  and  {d)(3) 
for  waiving,  a  general  notice  of 
proposed  rulemaking  and  30-day  delay 
in  making  these  regulations  effective. 
They  are  essentially  a  restatement  of 
previous  ICC  Canons  and  the  ICC 
believes  that  it  is  in  the  public  interest 
for  them  to  become  effective  as  soon  as 
possible.  Furthermore,  this  rulemaking 
is  related  to  the  ICC’s  organization, 
procedures  and  practice,  which  are  not 
subject  to  the  notice  and  comment 
procedures. 

Regulatory  Flexibility  Act 

The  Commission  has  determined 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6)  that  these  regulations 
will  not  have  a  significant  impact  on 
small  business  entities  because  they 
affect  only  ICC  employees. 

Environmental  Impact 

This  decision  will  not  have  a 
significant  impact  upon  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources. 

List  of  Subjects 
49  CFR  Part  1019 

Government  employees. 

49  CFR  Part  1102 

Administrative  practice  and 
procedure. 

Decided:  June  29, 1993. 

By  the  Commission,  Chairman  McDonald 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden. 

Sidney  L.  Strickland,  Jr.. 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below. 

1.  A  new  part  1019  is  added  to  read 
as  follows: 


PART  101»— REGULATIONS 
GOVERNING  CONDUCT  OF 
INTERSTATE  COMMERCE 
COMMISSION  EMPLOYEES 

Sec. 

1019.1  Cross-reference  to  employee  ethical 
conduct  standards  and  financial 
disclosure  regulations. 

1019.2  Interpretation  and  advisory  service. 

1019.3  Ex  parte  communications. 

1019.4  Use  of  intoxicants. 

1019.5  Sexual  harassment. 

1019.6  Disciplinary  and  other  remedial 
action. 

Authority:  49  U.S.C.  10321. 

§  1019.1  Cross-reference  to  employee 
ethical  conduct  standards  and  financial 
disclosure  regulations. 

Members  and  employees  of  the 
Interstate  Commerce  Commission  also 
should  refer  to  the  executive  branch 
Standards  of  Ethical  Conduct  at  5  CFR 
part  2635,  the  ICC  regulations  at  5  CFR 
part  5001  which  supplement  the 
executive  branch  standards,  and  the 
executive  branch  hnancial  disclosure 
regulations  at  5  CFR  part  2634. 

§  1019.2  Interpretation  and  advisory 
service. 

(a)  The  Managing  Director’s  Counsel 
shall  be  the  Commission’s  Designated 
Agency  Ethics  Official  (DAEO). 

(bj  By  June  30  of  each  year,  the  DAEO 
shall  report  to  the  Commission  on  the 
operation  of  the  Commission’s  ethics 
program  with  any  recommendations 
that  the  DAEO  deems  advisable. 

§  1 01 9.3  Ex  parte  communications. 

Members  and  employees  of  the 
Commission  must  conform  to  the 
standards  adopted  by  the  Commission 
in  49  CFR  1102.2. 

§  1019.4  Use  of  intoxicants. 

Members  and  employees  of  the 
Commission  shall  not  use  alcohol, 
drugs,  or  other  intoxicants  so  as  to 
impede  the  discharge  of  their  official 
duties. 

§  1 01 9.5  Sexual  harassment 

(a)  Members  and  employees  shall  not 
engage  in  harassment  on  the  basis  of 
sex.  Unwelcome  sexual  advances, 
requests  for  sexual  favors,  and  other 
verbal  or  physical  conduct  of  a  sexual 
nature  constitute  sexual  harassment 
when; 

(1)  Submission  to  such  conduct  is 
made  either  explicitly  or  implicitly  a 
term  or  condition  of  an  individual’s 
employment: 

(2)  Submission  to  or  rejection  of  such 
conduct  by  an  individual  is  used  as  the 
basis  for  employment  decisions 
affecting  such  individual;  or 


(3)  Such  conduct  has  the  purpose  or 
effect  of  interfering  with  an  individual’s 
work  performance  or  creating  an 
intimidating,  hostile,  offensive,  or 
unpleasant  working  environment. 

(b)  Employees  and  applicants  may 
follow  the  standard  Equal  Employment 
Opportunity  Commission  complaint 
process  if  they  believe  they  have  a  work- 
related  sexual  harassment  problem.  This 
requires  that  the  employee  or  applicant 
contact  an  EEO  Counselor  within  45 
days  of  the  alleged  harassment  or,  if  a 
personnel  action  is  involved,  within  45 
days  of  its  effective  date. 

(c)  The  regulations  in  this  section 
apply  also  to  harassment  based  on  race, 
color,  religion,  or  national  origin. 

§  1 01 9.6  Disciplinary  and  other  remedial 
action. 

Any  violation  of  the  regulations  in 
this  Part  by  an  employee  shall  be  cause 
for  appropriate  disciplinary  or  other 
remedial  action  as  provided  in  the  ICC’s 
Manual  of  Administration  22-751, 
which  may  be  in  addition  to  any  penalty 
prescribed  by  law.  The  manual  is 
available  from  the  Office  of  the 
Managing  Director,  Interstate  Commerce 
Commission,  12th  Street  and 
Constitution  Ave.,  NW.,  Washington, 

DC  20423. 

PART  1102— COMMUNICATIONS 

2.  The  authority  citation  for  part  1102 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321:  5  U.S.C.  559. 

§1102.2  [Amended] 

3.  In  §  1102.2  paragraph  (e)  is 
amended  by  removing  the  words 
“General  Counsel’’  and  adding  in  their 
place  the  words  “Designated  Agency 
Ethics  Official”  in  the  4  places  they 
appear  in  that  paragraph. 

(FR  Dor.  93-18870  Filed  8-5-93,  8:45  ami 
BILUNG  CODE  TOaS-OI-fMM 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  215 

[Docket  No.  930514-3195;  I.D.  042093B] 

Marine  Mammals;  Subsistence  Taking 
of  Northern  Fur  Seals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  subsistence  harvest 
estimates  for  subsistence  fur  seal  harvest 
on  the  Pribilof  Islands. 

SUMMARY:  Regulations  governing  the 
subsistence  taking  of  northern  fur  seals 
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require  NMFS  to  publish  a  summary  of 
the  previous  jrear’s  fur  seal  harvest  and 
to  project  the  number  of  seals  expected 
to  be  taken  in  the  current  year  to  meet  _ 
subsistence  needs  of  the  Aleut  residents 
of  the  Pribilof  Islands,  Alaska.  NMFS 
published  that  notice  on  June  14, 1993. 
Following  a  30-day  comment  period, 
NMFS  is  publishing  this  final  notice  of 
the  expected  harvest  levels  for  1993  as 
follows;  St.  Paul  Island:  1,645-2,000;  St. 
George  Island:  281-500. 

EFFECTIVE  DATE;  August  6,  1993. 
ADDRESSES;  Dr.  William  W.  Fox,  Jr., 
Director,  Office  of  Protected  Resources, 
1335  East-West  Highway,  Silver  Spring, 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT; 

Dr.  Steve  Zimmerman  (907)  586-7235  or 
Mr.  Michael  Payne,  (301)  713-2332. 

SUPPLEMENTARY  INFORMATION; 

Background 

The  northern  fur  seal  [Caihrhinus 
ursinus)  population  is  considered 
depleted  under  the  MMPA  (50  CFR 
216.15(c)).  The  subsistence  harvest  of 
northern  fur  seals  [Ckillorhinus  ursinus) 
on  the  Pribilof  Islands,  Alaska,  is 
governed  by  regulations  found  in  50 
CFR  part  215  subpart  D — ^Taking  for 
Subsistence  Purposes,  and  has  been 
regulated  to  minimize  negative  effects 
on  the  population.  These  regulations 
were  published  under  the  authority  of 
the  Fur  Seal  Act  (FSA),  15  U.S.C.  1151 
et  seq.,  and  the  Marine  Mammal 
Protection  Act  (MMPA)  16  U.S.C  1361 
et  seq.  (see  51 1^  24828,  July  9, 1986). 
The  purpose  of  these  regulations  is  to 
limit  the  take  of  fur  seals  to  a  level 
providing  for  the  subsistence  needs  of 
the  Pribilof  Aleuts  using  humane 
harvesting  methods,  and  to  restrict 
taking  by  sex,  age,  and  season  for  herd 
management  purposes. 

The  purpose  of  the  annual  notice  is  to 
provide  subsistence  estimates  for  the 
current  year’s  harvest  for  St.  Paul  and 
St.  George  Islands.  The  estimates  are 
given  as  a  range,  the  lower  end  of  which 
can  be  exceeded  if  NMFS  is  given  notice 
and  the  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  determines  that  the 
subsistence  needs  of  the  Aleut  residents 
of  either  of  the  Pribilof  Islands  have  not 
been  satisfied.  Conversely,  the  harvest 
can  be  terminated  before  the  lower 
range  of  the  estimate  is  reached  if  it  is 
determined  that  the  subsistence  needs 
of  the  Pribilof  Aleuts  have  been  met  or 
the  harvest  has  been  conducted  in  a 
wasteful  manner. 

Response  to  Comments 

NMFS  received  one  set  of  comments 
on  the  proposed  1993  fu’-  seal 


subsistence  estimates  from  the  Humane 
Society  of  the  United  States  (HSUS). 

Comments:  The  comments  of  HSUS 
were:  (1)  The  1993  fur  seal  subsistence 
estimates  proposed  by  NMFS  are 
unjustified  and  should  be  reduced,  and 
(2)  the  estimates  reflect  continued 
approval  (by  NMFS)  of  waste.  HSUS 
maintains  that  NMFS  has  adopted  an 
uncritical  approach  toward  its  MMPA 
responsibilities  to  protect  the  depleted 
Pribilof  Island  population  of  northern 
fur  seals,  and  that  NMFS  has  officially 
approved  historical  wasteful  seal 
killing.  NMFS  has  proposed  the  same 
estimates  of  subsistence  need  for  each  of 
the  Pribilof  I^ands  for  1993  as  were 
proposed  iBrT992.  The  HSUS  restated 
their  position  that  the  1992  estimates 
were  arbitrary  and  unsupported  (HSUS 
referenced  their  1992  comments  in 
response  to  the  May  28, 1992,  estimates 
of  subsistence  need  (at  57  FR  22450)), 
and  should  not  be  repeated  in  1993. 

The  HSUS  maintains  that  NMFS  has 
proposed  an  excessive  kill  level  based 
on  wasteful  practices.  Undw  the  MMPA 
and  FSA,  subsistence  harvesting  is 
restricted  to  nonwasteful  subsistence 
needs.  HSUS  maintains  that  NMFS  has 
institutionalized  regulations  regarding 
nonwasteful  subsistence  use  based  on 
harvesting  practices  carried  over  fi’om 
the  period  of  commercial  harvest  when 
only  the  choicest  cuts  of  meat  were 
taken  for  human  consumption.  The 
HSUS  is  concerned  that  more  seals  are 
killed  than  necessary  for  subsistence. 

Response:  “Wasteful  manner”  is 
defined  in  the  MMPA  regulations  at  50 
CFR  216.3.  Similarly,  “wasteful 
manner”  is  also  defined  under  the  Fur 
Seal  regulations  at  50  CFR  215.2.  The 
two  definitions  are  functionally  similar 
with  the  exception  that  the  definition  of 
wasteful  manner  (in  the  Fur  Seal 
regulations)  is  restricted  to  the  taking  of 
fur  seals  on  the  Pribilof  Islands  for 
subsistence  need.  In  promulgating 
regulations  for  the  subsistence  fur  seal 
harvest,  NMFS  indicated  those  parts  of 
a  fur  seal  that  should  be  taken  in  order 
to  ensure  that  a  “substantial  portion”  of 
each  animal  is  taken.  The  preamble  to 
the  final  regulations  (at  51  FR  24828, 
July  9, 1986)  stated  that  “*  *  *  NMFS 
considers  the  removal  and  consumption 
of  the  following  seal  parts  to  constitute 
substantial  use  which  would  be 
consistent  with  the  requirements  that 
the  taking  of  seals  not  be  accomplished 
in  a  wasteful  manner:  All  hearts,  livers, 
flippers,  breasts,  shoulders,  and  other 
readily  utilizable  tissues  and  organs,  a 
limited  number  of  backbones,  and  some, 
but  not  necessarily  all,  rib  sections.” 

The  “some,  but  not  necessarily  all” 
language  was  not  written  to  infer  that 
“some”  has  to  be  removed  from  each 


animal  killed  in  the  harvest,  but  rather, 
that  a  harvest  that  ensures  that 
backbones  and  ribs  are  removed  from  a 
percent  of  the  total  number  of  fur  seals 
harvested  during  each  day,  satisfies  this 
requirement.  The  HSUS  interprets  this 
to  require  utilization  of  these  portions 
from  each  animal  harvested. 

In  order  to  monitor  compliance  with 
the  prohibition  on  taking  in  a  wasteful 
manner,  NMFS  determines  the  extent  of 
the  utilization  of  fur  seals  taken.  Since 
1986, 10-20  percent  of  all  fur  seals 
killed  have  been  sampled  on  a  daily 
basis  to  determine  the  percent-use  of  the 
animals  taken  for  subsistence  need  on 
St.  Paul  Island.  During  the  1987  harvest, 
101  carcqsses  were  weighed  before  and 
after  butchering  had  removed  the  front 
flippers,  shoulders,  breasts,  hearts  and 
livers.  A  mean  29.1  percent  of  each 
animal  w’as  dressed  out  under  these 
circumstances  (53  FR  17773,  May  18, 
1988).  This  has  been  commonly  referred 
to  as  the  average  percent-use  value.  An 
additional  83  seals  were  weighed  before 
and  after  virtually  all  consumable  parts 
had  been  removed  (i.e.,  ever}'thing  was 
taken  except  for  the  pelt,  blubber,  skull, 
neck,  inedible  internal  organs,  and  body 
fluids).  A  mean  53.3  percent  of  each 
animal  was  dressed  out  under  these 
circumstances  (53  FR  17773  May  18, 
1988).  Thus,  it  was  determined  that  the 
range  of  percent-use  values  between 
animals  that  have  been  butchered  to 
remove  only  selected  parts,  and  animals 
that  have  been  butchered  to  remove 
virtually  all  consumable  parts,  lies 
between  29.1  and  53.3  percent  of  the 
initial  carcass  weight.  Since  the 
subsistence  harvest  has  been  monitored, 
each  of  the  annual  mean  values  for 
percent-use  has  fallen  between  these 
two  values.  Likewise,  with  the 
exception  of  one  day  in  1987,  all  of  the 
mean  daily-use  estimates  (n=146)  have 
fallen  between  these  values.  NMFS 
observers  have  concluded  that  the 
harvest  is  being  conducted  in  a 
nonwasteful  manner. 

NMFS  data  indicate  that  there  has 
been  a  decline  in  the  estimated  percent- 
use  of  fur  seals  in  recent  years.  The 
HSUS  contends  that  this  decline  reflects 
a  decrease  in  the  number  of  fur  seals 
being  butchered  with  the  whole-cut 
technique,  and  represents  a  waste  of  a 
substantial  portion  of  the  animals 
resulting  in  unnecessary  takes  of  fur 
seals.  In  1992  the  NMFS  Alaska  Region 
staff  analyzed  subsistence  data  to 
determine  if  waste  of  a  substantial 
portion  of  the  emimals  has  resulted.  The 
center  of  the  controversy  on  whether  the 
harvest  is  being  conducted  in  a 
“wasteful”  versus  “nonwasteful” 
manner  focuses  on  whether  or  not  the 
“butterfly  cut”  method  of  butchering  is 
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interpreted  as  a  "wasteful  manner"  as 
defined  in  the  regulations.  The 
difference  between  the  "butterfly”  cut 
and  the  other  butchering  technique,  the 
"whole  cut”,  involves  whether  the  ribs, 
the  backbone,  and  hindquarters  are 
taken. 

In  1992,  the  whole  carcass,  as  well  as 
the  weight  of  each  major  body  part 
(breast,  shoulder,  arm,  ribs,  backbone, 
and  hindquarter  as  well  as  heart,  liver, 
front  flippers,  rear  flippers,  head,  guts 
and  pelt),  was  weighed  to  determine  the 
proportion  of  edible  meat  that  was 
available  from  the  different  parts  of  the 
body  for  each  of  six  fur  seals.  Meat, 
bone,  and  fat  were  separated  and 
weighed  for  each  of  these  body 
components.  The  mean  of  the  weights  of 
the  parts  taken  in  a  "whole  cut” 
(shoulder,  breast,  arm,  front  flippers, 
heart,  liver,  ribs,  backbone, 
hindquarters)  totalled  54.9  percent  of 
the  beginning  weight  of  the  seals.  The 
sum  of  the  means  observed  for  the  parts 
constituting  a  "butterfly  cut”  (shoulder, 
breast,  arm,  front  flippers,  heart,  liver) 
was  32.5  percent.  It  is  these  two  values 
that  are  commonly  referred  to  as  the 
average  percent-use  for  each  of  the  two 
butchering  techniques.  However,  bone 
and  inedible  tissue  are  major 
components  of  several  of  these  parts. 
Also,  much  of  the  meat  in  these  parts 
consists  of  a  large  percentage  of 
connective  tissue,  which  is  considered 
minimally  edible.  Using  mean  values, 
the  total  amount  of  edible  meat 
available  from  a  "whole”  cut  seal  was 
29.6  percent  (range  26.8-31.6)  of  the 
beginning  weight  of  the  animal.  The 
total  amount  of  edible  meat  from  a 
"butterfly”  cut  seal  was  21.1  percent 
(range  18.9-23.4)  of  the  beginning 
wei^t  of  the  animal.  Therefore, 
although  the  average  difference  between 
the  "percent-use”  weight  of  parts  taken 
in  a  whole  versus  butterfly  cut  is  greater 
than  20  percent,  the  difference  in  the 
amount  of  edible  meat  between  the  two 
butchering  techniques  is  approximately 
8-9  percent  of  the  original  body  weight 
of  the  animal.  Thus,  at  a  minimum,  the 
argument  that  the  "whole"  cut  results  in 
more  meat  being  made  available  for 
subsistence  use,  than  does  the 
"butterfly”  cut,  is  exaggerated. 

The  apparent  decrease  in  the  average 
percent-use  values  during  the  past  years 
does  reflect  a  decreased  use  of  the 
whole-cut  butchering  technique,  as 
indicated  by  NMFS  data  and  HSUS 
comments.  However,  it  does  not 
indicate  taking  in  a  "wasteful  manner” 
but  instead  represents  a  practical 
reluctance  by  the  Pribilof  Aleuts  to 
utilize  the  bony  parts  of  the  fur  seal 
from  which  very  little  usable  meat  can 
be  obtained. 


The  HSUS  also  maintains  that  the 
present  harvest  level  does  not  reflect  the 
"true”  subsistence  need  on  the  Pribilof 
Islands.  The  HSUS  is  correct  in  stating 
that,  at  the  time  that  the  subsistence 
harvest  replaced  the  commercial 
harvest,  the  Aleut  dietary  requirements 
for  fur  seal  meat,  the  specific  number  of 
seals,  and  the  amount  of  seal  meat 
needed  to  meet  dietary  requirements 
w'ere  unknown.  One  of  the  last  true 
subsistence  periods  on  St.  Paul  Island 
occurred  during  1912-1916.  The 
commercial  harvest  was  not  allowed 
during  those  years,  and  the  data  were 
kept  on  the  number  of  animals  taken  for 
subsistence  purposes.  It  is  apparent  that 
the  number  of  fur  seals  taken  each  year 
on  St.  Paul  Island  during  1912-1916 
(range  1,764-3,483)  was  significantly 
higher  than  is  presently  being  requested 
even  though  the  human  population  on 
St.  Paul  Island  at  that  time  was  less  than 
one  half  of  the  present  population. 

Thus,  available  information  does  not 
indicate  that  the  present  number  of  fur 
seals  taken  for  subsistence  on  the 
Pribilof  Islands  is  beyond  that  taken  for 
traditional  subsistence  need. 

In  summary,  the  subsistence  harvest 
of  northern  fur  seals  in  the  Pribilof 
Islands  has  been  monitored  every  year 
since  1985.  In  1992,  NMFS  conducted 
an  examination  of  the  precent-use 
values  taken  from  a  systematic  sample 
of  fur  seals  harvested  between  1986  and 
1991  to  determine  trends  in  percent-use 
and  to  determine  causes  for  the 
observed  differences  in  percent-use 
values  diuing  each  year  of  the  harvest, 
specifically  with  regard  to  changes  in 
the  relative  numbers  of  seals  taken  by 
"butterfly”  and  "whole”  cuts.  The 
analysis  of  weights  of  parts  taken  in  the 
subsistence  harvest  using  the 
"butterfly”  versus  "whole”  cut  indicates 
that  a  substantial  portion  of  each  fur 
seal  harvested  is  l^ing  used  for 
subsistence  purposes,  but  that  tliere  is 
some  amount  of  meat  available  on  parts 
not  taken  with  the  butterfly  cut  (ribs, 
backbone,  hind  quarter).  However,  such 
parts  are  very  bony  and  the  meat 
consists,  in  large  part,  of  inedible 
connective  tissue.  The  monitoring 
procedures  followed  during  each  annual 
harvest  ensures  that  substantial  portions 
of  all  fur  seals  harv  ested  are  removed 
and  consumed,  and  that  the  harv'est  is 
conducted  consistent  with  the 
requirement  that  the  taking  of  seals  be 
accomplished  in  a  nonwasteful  manner. 
No  evidence  of  a  pattern  of  takes  beyond 
those  needed  for  subsistence  has  been 
observed. 

Subsistence  Harvest  Estimates  for  1993 

NMFS  published  a  notice  that 
summarized  the  1992  harvest,  and 


proposed  a  range  of  subsistence  need 
estimates  for  1993  (FR  32892,  June  14, 
1993).  Based  on  the  evidence  presented 
to  NMFS  to  date,  NMFS  proposed  that 
the  lower  bound  of  the  harvest  estimate 
for  northern  fur  seals  on  St.  Paul  Island 
in  1993  remain  at  1,645  (the  same  as 
that  in  1992).  If  the  Aleut  residents  of 
St.  Paul  Island  reach  the  lower  limit  of 
the  estimated  range  of  animals  during 
the  1993  harvest,  and  still  have  unmet 
subsistence  needs,  they  may  request  an 
additional  number  of  seals,  up  to  a 
harvest  total  of  2,000  fur  seals.  On  St. 
George  Island,  the  proposed  lower 
boimd  of  the  estimate  of  subsistence 
need  in  1993  also  remained  at  1992 
levels,  281  fur  seals.  If  the  Aleut 
residents  of  St.  George  Island  reach  the 
lower  level  of  estimated  need  during  the 
1993  harvest,  and  still  have  unmet 
subsistence  needs,  they  may  request  an 
additional  number  of  seals  up  to  a 
harvest  total  of  500  (the  upper  bound 
estimated  for  the  1991  and  1992 
harvests). 

Between  Jime  23  and  August  8, 1993, 
the  Aleut  residents  of  St.  Paul  and  St. 
George  Islands  may  harvest  up  to  the 
lower  bound  of  the  applicable  estimate. 

If,  at  any  time  during  the  harvest,  the 
lower  estimate  of  subsistence  need  for 
an  island  is  reached,  the  harv’est  must  be 
suspended  for  no  longer  than  48  hours 
pursuant  to  50  GFR  215.32(e)(l)(iii), 
pending  a  review  of  the  harvest  data  to 
determine  if  the  subsistence  needs  of 
the  island  residents  have  been  met.  At 
such  time,  the  Pribilof  Aleuts  may 
submit  information  indicating  that 
subsistence  needs  (for  either  island) 
have  not  been  met.  This  information 
should  be  submitted  as  quickly  as 
possible,  optimally  at  the  same  time 
notice  is  given  that  the  lower  end  of  the 
harvest  estimate  has  been  reached  in 
order  to  assure  that  the  required  harvest 
suspension  lasts  no  longer  than  48 
hours.  If  the  Pribilof  Aleuts  substantiate 
an  additional  need  for  seals,  and  there 
has  been  no  indication  of  waste,  the 
Assistant  Administrator  may  authorize 
the  take  of  additional  seals  up  to  the 
number  required  for  subsistence 
purposes.  If  additional  information  is 
not  submitted  by  the  Pribilof  Aleuts,  the 
Assistant  Administrator  will  consider 
only  the  information  in  the  record  at  the 
time  of  the  suspension.  It  is  very  likely, 
under  these  circumstances,  that  the 
revised  subsistence  estimate  will  remain 
the  same  as  the  original  estimate.  If  that 
is  the  case,  no  additional  takings  would 
be  authorized. 

List  of  Subjects  in  50  CFR  Part  215 

Administrative  practice  and 
procedure.  Marine  mammals.  Penalties, 
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Pribilof  Islands,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  2, 1993. 

Nancy  Foster, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc  93-18815  Filed  8-3-93;  2:01  pm] 
MLUNa  cooc  3Sia-a2-M 


50  CFR  Part  216 

[Docket  No.  930793-3193;  LD.  071293B] 

Taking  and  importing  of  Marine 

Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTKMl:  Notice  of  affirmative  finding. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA  (Assistant 
Administrator),  announces  that  the 
Government  of  Spain  has  submitted 
dociunentation  to  indicate  that  it  is  in 
compliance  with  the  yellowfin  tima 
importation  regulations  for  harvesting 
nations  that  have  acted  to  ban  pvuse 
seine  sets  on  marine  mammals  in  the 
eastern  tropical  Pacific  Ocean  (ETP). 
NMFS  has  issued  an  affirmative  finding 
that  will  allow  yellowfin  tima  and 
yellowfin  tuna  products  to  be  imported 
into  the  Untied  States  from  Spain 
through  December  31, 1993,  if  and  when 
the  intermediary  nation  embargo  on  all 
yellowfin  tuna  and  yellowfin  tuna 
products  firom  Spain  has  been  lifted. 
DATES:  This  finding  was  elective  July 
16, 1993,  and  remains  in  efiect  through 
December  31. 1993,  or  until  further 
notice  is  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Matlock.  Acting  Director, 
Southwest  Region,  NMFS,  501  W. 

Ocean  Blvd.,  suite  4200,  Long  Beach, 

CA  90802-4213,  or  by  telephone  at  310- 
980-4000,  or  by  FAX  at  310-980-4018. 
SUPPLEMENTARY  INFORMATION:  The 
Marine  Mammal  Protection  Act  x 
(MMPA)  prohibits  the  importation  of 
yellowfin  tima  and  yellowfin  tima 
products  into  the  United  States  frnm  the 
ETP  imless  the  harvesting  nation  has  a 
marine  mammal  regulatory  program 
comparable  to  that  of  the  United  States 
(16  U.S.C.  1371(a)(2)(B)).  A  nation  that 
prohibits  its  vessels  ^m  intentionally 
setting  on  marine  mammals  in  the 
course  of  harvesting  yellowfin  tuna  by 
purse  seine  in  the  EIT  may  request  that 
NMFS  make  an  affirmative  finding 
under  the  yellowfin  tuna  import 
reflations  (50  CFR  216.24(e)(5)(viii)). 
With  an  affirmative  finding,  yellowfin 
tuna  and  yellowfin  tuna  products 
harvested  in  the  ETP  by  purse  seine 


vessels  of  that  nation  will  not  be  subject 
to  a  “primary  nation  embargo"  on 
importation  into  the  United  States. 

Spain  has  purse  seine  vessels  of  400 
short  tons  (362.8  metric  tons)  carrying 
capacity  or  greater  fishing  for  yellowfin 
tuna  in  the  ETP.  Without  an  affirmative 
finding,  Spain  is  subject  to  a  "primary 
nation  embargo"  of  its  ETP  yellowfin 
tuna  and  yellowfin  tima  prc^ucts 
harvested  by  purse  seine.  Spain  has 
provided  to  the  United  States:  (1)  A  list 
of  its  vessels  participating  in  the  ETP 
purse  seine  fishery;  (2)  a  copy  of 
Spanish  law  prohibiting  Spanish  vessels 
frnm  intentionally  setting  purse  seine  on 
marine  mammals;  and  (3)  assurances 
that  its  purse  seine  vessels  are 
accompanied  by  observers.  Based  on 
this  documentation,  the  Assistant 
Administrator,  after  consultation  with 
the  Department  of  State,  has  made  an 
affirmative  finding  for  Spain  \mder  50 
CFR  216.24(e)(5)(viii),  effective  through 
December  31, 1993.  As  a  result  of  this 
affirmative  finding,  yellowfin  tuna  and 

roducts  derived  from  yellowfin  tuna 

arvested  by  Spanish-flag  purse  seine 
vessels  operating  in  the  Ei^  will  not  be 
subject  to  a  primary  nation  embargo  on 
importation  into  the  Untied  States. 

This  affirmative  finding  does  not 
afreet  the  status  of  Spain  as  an 
intermediary  nation,  or  the  lifting  of  the 
intermediary  nation  embargo  on  all 
yellowfin  tuna  and  yellowfin  tuna 
products  firom  Spain.  To  have  the 
intermediary  nation  embargo  lifted, 
Spain  must  provide  certification  and 
documentary  evidence  that  it  has  not 
imported,  in  the  preceding  6  months, 
yellowfin  tima  subject  to  a  direct  ban  on 
importation  into  the  United  States.  Once 
the  appropriate  documentation  has  been 
submitted  and  the  intermediary  nation 
embargo  removed,  this  affirmative 
finding  for  Spain  as  a  harvesting  nation 
will  allow  yellowfin  tuna  and  yellowfin 
tuna  products  harvested  by  Spanish-flag 
purse  seine  vessels  to  be  imported  into 
the  United  States. 

Dated:  July  30. 1993. 

Samuel  W.  McKeen, 

Program  Management  Officer. 

[FR  Doc.  93-18819  Filed  8-5-93;  8:45  am] 
BIUINQ  CODE  aS10-22-M 


50  CFR  Part  661 

[Docket  No.  930402-3134, 1.D.  073093B] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


ACTION:  Emergency  rule;  extension  of 
effective  date  and  request  for  comments. 

SUMMARY:  An  emergency  interim  rule  is 
in  efrect  through  August  4, 1993,  which 
establishes  fishery  management 
measures  for  the  ocean  salmon  fisheries 
off  Washington,  Oregon,  and  California. 
Because  conditions  warranting  the 
emergency  still  exist,  the  Secretary  of 
Commerce  (Secretary)  extends  the 
emergency  rule  for  90  days.  The 
emergency  rule  is  intended  to  prevent 
overfishing,  to  apportion  the  ocean 
harvest  equitably  among  non-treaty 
commercial  and  recreational  and  treaty 
Indian  fisheries,  and  to  provide  for 
treaty  Indian  and  non-treaty  inside 
fisheries  and  spawning  escapement. 
OATES:  Efrective  from  0001  hours 
August  5, 1993,  through  2400  hours 
November  2, 1993.  Comments  will  be 
accepted  until  August  20, 1993. 
ADDRESSES:  Comments  may  be  mailed  to 
Rolland  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE..  BIN  Cl5700-Bldg.  1.  Seattle,  WA 
98115-0070;  or  Gary  Matlock,  Acting 
Regional  Director.  Southwest  Region, 
National  Marine  Fisheries  Service,  501 
West  Ocean  Boulevard,  suite  4200,  Long 
Beach.  CA  90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  (206)  526-6140, 
or  Rodney  R.  Meinnis  at  (310)  980- 
4030. 

SUPPLEMENTARY  INFORMATION:  Due  to 
concerns  regarding  the  spawning 
escapement  and  Indian  inriver  harvest 
of  Klamath  River  fall  chinook  salmon, 
NMFS  disapproved  the  1993  salmon 
seasons  recommended  by  the  Pacific 
Fishery  Management  Council  (Council). 
Under  section  305(c)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act),  an  emergency  rule 
was  implemented  on  May  1, 1993  (58 
FR  26922,  May  6, 1993)  to  establish 
fishery  management  measures  for  the 
ocean  salmon  fisheries  off  Washington, 
Oregon,  and  California  for  the  month  of 
May.  The  emergency  rule  was  amended 
effective  June  1, 1993,  through  August  4, 
1993  (58  FR  31664,  June  4. 1993),  to 
establish  management  measures  for  the 
remainder  of  the  season  under  the 
assumption  that  those  management 
measures  would  be  extended  for  a 
second  90-day  period. 

Continuation  of  the  salmon  fisheries 
outlined  in  the  amended  emergency  rule 
is  necessary  to  allow  the  fishery  along 
the  coast  to  proceed  and  to  achieve  the 
objectives  for  Klamath  River  fall 
chinook  salmon  as  agreed  by  the 
Department  of  Commerce  and  the 
Department  of  the  Interior.  These 
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objectives,  which  provide  for  an 
increased  spawning  escapement  floor 
and  the  expected  harvest  by  the  Indian 
tribes  on  the  Klamath  River,  and  their 
rationale  are  described  in  detail  at  58  FR 
31664.  The  emergency  rule  must  be 
extended  for  an  additional  90  days  to 
implement  the  management  measures 
fur  the  majority  of  the  1993  season  in 
order  to  prevent  an  inconvenient  and 
premature  closure  of  the  fishery.  The 
Council  concurs  in  a  90-day  extension. 
Therefore,  the  Secretary  extends  the 
effectiveness  of  the  amended  emergency 
rule  through  November  2, 1993. 

Comments:  NMFS  received  comments 
regarding  the  negative  economic  impact 
the  Secretary’s  decision  would  have  on 
the  commercial  troll  fleet  and  coastal 
communities.  Other  comments 
expressed  concern  about  the  timing  and 
rationale  for  rejecting  the  management 
recommendations  produced  by  the 
lengthy  Council  process.  NMFS  also 
received  letters  in  support  of  the 
Secretary’s  action. 

Response  to  Comments:  'The 
Secretary’s  decision  strikes  a  balance 
between  the  conservation  need  for 
additional  spawners  inriver  fishery 
needs,  and  the  economic  impacts  on  the 
ocean  fishery.  Klamath  River  fall 
Chinook  salmon  have  suffered  serious 
declines  in  recent  years.  The  revised 
spawning  escapement  floor  of  38,000 
natural  spawners  combined  with 
improved  environmental  conditions  in 
1993  and  the  Department  of  the 
Interior’s  commitment  to  provide  more 
water  for  fish  production  in  the  Trinity 
River,  a  major  tributary  of  the  Klamath 
River,  will  substantially  improve  the 
probability  that  Klamath  River  fail 
Chinook  salmon  will  rebuild  to  a  level 
that  can  sustain  healthy  fisheries.  The 
timing  of  the  Secretary’s  decision  was 
dependent  on  the  outcome  of 
discussions  between  the  Department  of 
Commerce  and  the  Department  of  the 
Interior  over  unresolved  legal  issues 
concerning  the  nature  and  magnitude  of 


tribal  fishing  rights  on  the  Klamath 
River.  Both  Departments  agreed  to  seek 
an  orderly  resolution  of  the  legal 
dispute  in  time  for  the  1994 
management  process.  NMFS  continues 
to  support  the  Council  process,  and  will 
rely  on  the  Council  to  provide 
recommendations  to  the  Secretary  for 
fishery  management  actions  that  are  in 
the  long-term  interest  of  conservation  of 
fishery  resources,  the  fishing  industry, 
and  the  Nation. 

The  emergency  rule  is  exempt  from 
the  normal  review  procedures  of  E.O. 
12291  as  provided  in  section  8(a)(1)  of 
that  order  and  was  reported  to  the 
Director  of  the  Office  of  Management 
and  Budget  with  an  explanation  of  why 
following  the  procedures  of  that  order  is 
not  possible. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements. 

Dated:  August  3, 1993. 

Nancy  Foster, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  93-18818  Filed  8-3-93;  1:46  pm) 
BILUNG  CODE  3610-22-M 


50  CFR  Part  675 

[Docket  No.  921185-3021;  1.0. 080293 A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  rescinding  the 
closure  to  directed  fishing  for  Pacific 
ocean  perch  in  the  Aleutian  Islands 
subarea  (AI)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to  fully 
utilize  the  1993  total  allowable  catch 
(TAC)  of  Pacific  ocean  perch  in  this 
area. 


EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t),  August  9, 1993,  through  12 
midnight,  A.l.t.,  December  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  NMFS,  907- 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP). 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  directed  fishery  by  operators  of 
vessels  using  trawl  gear  for  Pacific 
ocean  perch  in  the  AI  was  previously 
closed  under  §  675.20(a)(8)  (58  FR 
25952,  April  29. 1993). 

The  Regional  Director,  Alaska  Region, 
NMFS,  has  determined  that  the  1993 
TAC  for  Pacific  ocean  perch  in  the  AI 
has  not  been  reached.  Therefore,  NMFS 
is  rescinding  that  closure  and  is  re¬ 
opening  directed  fishing  for  Pacific 
ocean  perch  in  the  AI,  effective  at  12 
noon,  A.l.t.,  August  9, 1993,  through  12 
midnight,  A.l.t.,  December  31, 1993. 

Classification 

This  action  is  taken  under  §  675.20 
and  complies  with  E.O.  12291. 

List  of  Subjects  in  50  CFR  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  3, 1993. 

David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  93-18830  Filed  8-5-93;  8:45  am) 
BILUNG  CODE  3510-22-M 
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This  Motion  of  the  FEDERAL  REGISTER 
containe  nollCM  to  the  public  of  the  proposed 
Issuance  of  rulM  and  regulations.  The 
purpose  of  theM  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
nie  maMrtg  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Chapter  i 

Issuance  of  Quarterly  Report  on  the 
Regulatory  Agenda 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Issuance  of  Regulatory  Agenda. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  the  NRC 
Regulatory  Agenda  for  the  second 
quarter,  April  through  June,  of  1993. 
This  agenda  provides  the  public  with 
information  about  NRC’s  rulemaking 
activities.  The  Regulatory  Agenda  is  a 
quarterly  compilation  of  all  rules  on 
which  the  NRC  has  recently  completed 
action,  or  has  proposed  action,  or  is 
considering  action,  and  of  all  petitions 
for  rulemaking  that  the  NRC  has 
received  that  are  pending  disposition. 
Issuance  of  this  publication  is  consistent 
with  Section  610  of  the  Regulatory 
Flexibility  Act. 

ADDRESSES:  A  copy  of  this  report, 
designated  NRC  Regulatory  Agenda 
(NlJREG-0936)  Vol.  12,  No.  2,  is 
available  for  inspection,  and  copying  for 
a  fee.  at  the  Nuclear  Regulatory 
Commission’s  Public  Di^ment  room, 
2120  L  Street,  NW.  (Lower  Level). 
Washington,  DC. 

In  ad^tion,  the  U.S.  Government 
Printing  Office  (GPO)  sells  the  NRC 
Regulatory  Agenda.  To  piirchase  it.  a 
customer  may  call  (202)  512-2303  or 
(202)  512-2249  or  write  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013- 
7082. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  (301)  492-7758, 
toll-free  number  (800)  368-5642. 


Dated  at  Bethesda,  Maryland,  this  29th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 

David  L.  Meyer, 

Chief,  Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration. 

(FR  Doc.  93-18831  Filed  8-5-93;  8:45  am] 
BIUINQ  CODE  TBMMM-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  92-NM-237-AD] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes  Equipped 
With  Rolls  Royce  RB21 1-524  or 
General  Electric  CF6-80C2  Series 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  767  series  airplanes,  that 
currently  requires  inspections, 
adjustments,  and  functional  checks  of 
the  thrust  reverser  system.  This  action 
would  add  a  requirement  for  installation 
of  a  terminating  modification  on 
airplanes  equipped  with  Rolls  Royce 
engines,  and  repetitive  operational 
checks  of  the  gearbox  lo(^s  and  of  the 
air  motor  brake  following 
accomplishment  of  the  installation.  This 
proposal  is  prompted  by  the 
identification  of  a  modification  that 
ensures  that  the  level  of  safety  inherent 
in  the  original  type  design  of  the  thrust 
reverser  system  is  further  enhanced.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  possible 
discrepancies  that  exist  in  the  current 
thrust  reverser  control  system,  which 
could  result  in  an  inadvertent 
deployment  of  a  thrust  reverser  during 
flight. 

DATES:  Comments  must  be  received  by 
October  4, 1993. 

ADDRESSES:  Submit  Comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 


Attention:  Rules  Docket  No.  92-NM- 
237-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  lind 
Avenue,  SW,,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lanny  Pinkstaff,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2684; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  92-NM-237-AD.’’  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-237-AD.  1601  Und  Avenue, 

SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  October  7, 1991,  the  FAA  issued 
AD  91-22-02,  Amendment  39-8062  (56 
FR  51638,  October  15, 1991),  to  require 
inspections,  adjustments,  and  functional 
checks  of  the  thrust  reverser  system  on 
all  Boeing  Model  767  series  airplanes 
powered  by  Rolls  Royce  RB2 11-524  or 
General  Electric  CF6-80C2  series 
engines.  That  action  was  prompted  by 
an  ongoing  design  review,  resulting 
from  an  accident  investigation  from 
which  it  had  been  determined  that, 
prior  to  the  accident,  the  airplane 
apparently  experienced  an 
uncommanded  in-flight  deployment  of  a 
thrust  reverser.  Deployment  of  a  thrust 
reverser  in  flight  could  result  in  reduced 
controllability  of  the  airpleme.  The 
requirements  of  that  AD  are  intended  to 
ensure  the  integrity  of  the  fail  safe 
features  of  the  thrust  reverser  system  by 
preventing  the  possible  discrepancies  in 
the  thrust  reverser  control  system  that 
can  result  in  the  inadvertent 
deployment  of  a  thrust  reverser  during 
flight. 

Since  the  issuance  of  that  AD,  Boeing 
and  the  FAA  have  identified  a 
modification  for  Model  767  series 
airplanes  equipped  with  Rolls  Royce 
RB21 1-524  series  engines,  which,  when  . 
accomplished,  will  ensure  that  the  level 
of  safety  inherent  in  the  original  type 
design  of  the  thrust  reverser  system  is 
further  enhanced.  The  FAA  has 
determined  that  the  accomplishment  of 
this  modification  will  prevent  possible 
discrepancies  that  exist  in  the  current 
thrust  reverser  control  system,  which 
could  result  in  an  inadvertent 
deployment  of  a  thrust  reverser  during 
flight. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-78-0059, 
Revision  2.  dated  June  10, 1993,  that 
describes  procedures  for  installation  of 
a  second  locking  gearbox  system  on  the 
left-  and  right-hand  engine  thrust 
reversers  on  Model  767  series  airplanes 
equipped  with  Rolls  Royce  RB21 1-524 
series  engines  to  minimize  the 
possibility  of  an  uncommanded  in-flight 
deployment  of  the  thrust  reversers.  This 
modification  involves  revising  certain 
wiring  and  installing  new  wiring  on  the 
engine  fan  case,  strut,  wing  leading 
edge,  and  body  to  the  electrical 
equipment  center.  The  FAA  has 
determined  that  accomplishing  this 


modification  in  accordance  with  the 
service  bulletin  would  positively 
address  the  identified  unsafe  condition 
with  regard  to  those  airplanes  equipped 
with  Rolls  Royce  RB21 1-524  series 
eng^ines. 

The  FAA  has  also  reviewed  and 
approved  Boeing  Service  Bulletin  767- 
78-0047,  Revision  2,  dated  January  21, 
1993  (for  Model  767  series  airplanes 
equipped  with  General  Electric  CF6- 
80C2  series  engines),  that  adds  airplanes 
to  the  service  bulletin  efiectivity.  In 
addition,  the  FAA  has  reviewed  and 
approved  Boeing  Service  Bulletin  767- 
78-0048,  Revision  1.  dated  March  26, 
1992,  that  revises  the  original  issue  of 
the  service  bulletin  by  adding 
procedures  for  an  insulation  test  and  a 
troubleshooting  test  for  Model  767 
airplanes  equipped  with  Rolls  Royce 
RB211-524  series  engines.  The  FAA  has 
included  these  latest  revisions  of  the 
service  bulletins  in  this  proposal  as  the 
appropriate  service  information  sources. 

dince  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  91-22-02  to  continue  to 
require  inspections,  adjustments,  and 
functional  checks  of  the  thrust  reverser 
system.  Those  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  latest  revisions  of 
the  service  bulletins  (described 
previously). 

This  AD  also  would  add  a 
requirement  for  installation  of  a  second 
locking  gearbox  system  on  the  tlirust 
reversers  on  Model  767  series  airplanes 
equipped  with  Rolls  Royce  RB21 1-524 
series  engines,  which..when 
accomplished,  would  terminate  the 
requirements  of  the  existing  AD  for 
those  airplanes.  The  installation  would 
be  required  to  be  accomplished  in 
accordance  with  the  modification 
service  bulletin  described  previously. 

This  action  also  would  require 
repetitive  operational  checks  of  the 
numbers  2  and  3  gearbox  locks  and  the 
air  motor  brake  following 
accomplishment  of  the  installation. 
These  components  are  the  locking 
devices  that  prevent  inadvertent  in¬ 
flight  deployment  of  the  thrust  reverser. 
Operational  checks  of  these  components 
will  detect  latent  failures  of  the 
components  and  are  necessary  in  order 
to  ensure  the  integrity  of  the  thrust 
reverser  system.  These  operational 
checks  would  be  required  to  be 
accomplished  in  accordance  with 
procedures  described  in  the  airplane 
maintenance  manual. 

There  are  approximately  155  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 


estimates  that  42  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  22  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $50,820,  or  $1,210  pter 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

Currently,  there  are  no  Model  767 
series  airplanes  equipped  with  Rolls 
Royce  RB211-524  series  engines  on  the 
U.S.  Register.  However,  should  an 
affected  airplane  be  imported  and 
placed  on  the  U.S.  Register  in  the  future, 
it  would  require  approximately  754 
work  hours  to  accomplish  the  proposed 
mo<llfication,  at  an  average  labor  rate  of 
$55  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  for 
installation  of  the  modification  would 
be  $41,470  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distruction  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
Safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
A  ^ministration  proposes  to  amend  14 
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CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AlRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  fw  part  39 
continues  to  read  as  follows: 

Anthortty:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(^;  and  14  (TR 
11.89. 

s  39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8062  (56  FR 
51638,  Cfotober  15, 1991),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  92-NM-237-AD.  Supersedes 
AD  91-22-02,  Amendment  39-8062. 

AppIiaAUitjr:  All  Model  767  aeriet 
airplanes  equipped  with  Rolls  Royce  RB211- 
524  series  engines  or  General  Electric  (76- 
80C2  series  engines,  certificated  in  any  • 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  pre^usly. 

To  ensure  the  integrity  of  the  fail  safe 
features  of  the  thrust  reverser  system, 
accomplirtt  the  following: 

(a)  For  airplanes  equipped  with  Rolls 
Royce  RB211-524  series  engines;  Within  30 
days  after  October  15, 1991  (the  effective  date 
of  AD  91-22-02,  Ammdment  39-8062), 
perform  the  inspections,  adjustments,  and 
functional  diecu  described  in  Boeing 
Service  Bulletin  767-78-0048,  dated  August 

15. 1991,  or  Revision  1,  dated  March  26, 

1992.  After  the  efiisctive  date  of  this  AD, 
these  actians  shall  be  accomplished  only  in 
accordance  with  Revision  1  of  the  service 
bulletin. 

(1)  Except  as  provided  by  paragraph  (a)(2] 
of  this  AD,  repeat  all  inspections  and 
fanctional  checks  in  accordance  with  the 
service  bulletin  at  intervals  not  to  exceed 
3,000  flight  hours. 

(2)  Repeat  the  functional  check  of  the 
grounding  wire  for  the  thrust  reverser 
SelectOT  Sequence  Valve  (SSV)  in  accordance 
with  paragraph  in.E.  of  the  service  bulletin 
at  intervals  not  to  exceed  1,500  flight  hours, 
and  whenever  maintenance  action  is  taken 
that  would  disturb  the  SSV  grounding 
circxiit 

(b)  For  airplanes  equifqwd  with  General 
Electric  (76-80C2  series  engines;  Within  30 
da]ts  after  October  15, 1991  (the  effective  date 
of  AD  91-22-02,  Amendment  39-8062), 
perform  the  inspections,  adjustments,  and 
functional  checks  described  in  Boeing 
Service  Bulletin  767-78-0047,  dated  August 

22. 1991,  Revision  1,  dated  March  26, 1992, 
or  Revision  2,  dated  January  21, 1993.  After 
the  eftective  date  of  &is  AD.  these  actions 
shall  be  accomplished  only  in  accordance 
with  Revision  2  of  the  service  bulletin. 

(1)  Except  as  provided  by  paragraph  (bK2) 
of  this  AD,  repeat  all  inspections  and 
functional  checks  in  accordance  with  the 
service  bulletin  at  intervals  not  to  exceed 
3,000  flight  hours. 

(2)  Repeat  the  functional  dieck  of  the 
grounding  wire  for  the  thrust  reverser 
Directicmal  Pilot  Valve  (DPV)  in  accordance 


with  the  service  bulletin  at  intervals  not  to 
exceed  1,500  flight  hours,  and  whenever 
maintenance  action  is  taken  that  would 
disturb  the  DPV  grounding  circuit. 

(c)  If  any  of  the  inspections  and/or 
functional  checks  required  by  paramph  (a) 
or  (b)  of  this  AD  carmot  be  successmlly 
performed,  or  if  those  inspections  and/or 
functicMial  checks  result  in  findings  that  are 
unacc^table  in  accordance  with  Boeing 
Service  Bulletin  767-78-0048,  dated  August 

15, 1991,  or  Revision  1,  dated  March  26, 

1992;  or  Boeing  Service  Bulletin  767-78- 
0047,  dated  August  22, 1991,  Revision  1, 
dated  March  26, 1992,  or  Revision  2,  dated 
January  21, 1993;  accomplish  paragraphs 
(c)(1)  and  (c)(2)  of  this  AD.  After  the  effective 
date  of  this  AD,  the  actions  required  by 
paragraph  (c)(2)  of  this  AD  shul  be 
accomplished  only  in  accordance  with 
Boeing  Service  Bi^etin  767-78-0048, 

Revision  1,  dated  March  26, 1992;  or  Boeing 
Service  Bidletin  767-78-0047,  Revision  2, 
dated  January  21. 1993;  as  applicable. 

(1)  Mor  to  fur&er  flight,  deactivate  the 
associated  thrust  reverser  in  accordance  with 
Section  78-31-1  of  Boeing  Dociunent 
D630T002,  “Boeing  767  Dispatch  Deviation 
Guide,”  Revision  11,  dated  March  15, 1993. 

No  more  than  one  reverser  on  any  airplane 
maybe  deactivated  under  the  provisions  of 
this  paragr^h. 

(2)  Within  10  days  after  deactivation  of  any 
thiW  reverser  in  accordance  with  this 
paragraph,  the  thrust  reverser  must  be 
repaired  in  accordance  with  Boeing  Service 
Bulletin  767-78-0048,  dated  August  15, 

1991,  or  Revision  1,  dated  March  26, 1992; 
or  Boeing  Service  Bulletin  767-78-0047, 
dated  August  22, 1991,  Revision  1,  dated 
March  26, 1992,  or  Re\^ion  2,  dated  January 
21, 1993;  as  applicable.  Additionally,  the 
inspections  and/  or  functional  checks 
required  by  p>aragraph  (a)  or  (b)  of  this  AD 
must  be  successfotly  accomplished;  once  this 
is  accomplished,  the  thrust  reverser  must 
then  be  reactivated. 

(d)  For  airplanes  equipped  with  Rolls 
Royce  RB211-524  series  engines:  Within  3 
years  after  the  effective  date  of  this  AD, 
install  a  second  locking  gearbox  system  on 
the  left-  and  right-hand  engine  thmst 
reversers,  in  accordance  with  Boeing  Service 
Bulletin  767-78-(X)59,  Revision  2,  dated  June 
10, 1993.  Within  3,000  flight  hours  after 
accomplishing  this  modification,  or  within 
1,000  flight  hours  after  the  effective  date  of 
this  AD,  whichever  occurs  later;  and 
thereafter  at  intervals  not  to  exceed  3,000 
flight  hours;  perform  operational  checks  of 
the  number  2  and  niunber  3  gearbox  locks 
and  of  the  air  motor  brake  in  accordance  with 
the  Airplane  Maintenance  Manual,  Task  78- 
30-00-715-132-DOO;  Item  11,  "Gearbox  Lock 
and  Air  Motor  Brake  Test;”  page  537,  dated 
August  10, 1992;  page  538,  dated  Novrnnber 
10, 1992;  page  539,  dated  August  10, 1992; 
and  pages  540  thnnigh  543,  dated  November 

10, 1992. 

(e)  For  airplanes  equipped  with  Rolls 
Royce  RB21 1-524  series  engines: 
Accomplishment  of  the  modifications  and 
periodic  operational  checks  required  by 
paragraph  (d)  of  this  AD  constitutes 
terminating  action  for  the  inspections, 
adjustments,  and  functional  checks  required 
by  paragraph  (a)  of  this  AD. 


(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (A(X)),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  w'ho  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACX). 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACX). 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  August 
2, 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  airplane 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc.  93-18808  Filed  8-5-93;  8:45  am] 
BIUJNQ  CODE  4910-13-41 


14  CFR  Part  39 
[Docket  No.  92-NM-178-AO] 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airpianes  Equipped 
with  Pratt  and  Whitney  PW2000  Series 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Boeing 
Model  757  series  airplanes,  that  would 
have  superseded  an  existing  AD  to 
require  inspections,  adjustments,  and 
functional  checks  of  the  engine  thrust 
reverser  system  and  installation  of  an 
additional  thrust  reverser  system 
locking  feature.  That  proposal  was 
prompted  by  results  of  a  safety  review 
of  the  thrust  reverser  system  on  these 
airplanes.  This  action  revises  the 
proposed  rule  by  revising  the 
compliance  time  for  accomplishing  the 
modification;  adding  airplanes  to  ^e 
applicability;  and  requiring  periodic 
functional  tests  of  the  locking  feature 
follQwing  its  installation.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  deployment  of  a 
thrust  reverser  in  flight  and  subsequent 
reduced  controllability  of  the  airplane. 
DATES:  (^nunents  must  be  received  by 
September  17, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
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Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
173-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  bom 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Duven,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2688; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  92-NM-173-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 


92-NM-l  73-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  add  an 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  757  series 
airplanes  equipped  with  Pratt  and 
Whitney  PW2000  series  engines,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  December  14, 1992  (57  FR 
59001).  That  NPRM  would  have 
superseded  AD  91-20-09,  Amendment 
39-8043  (56  FR  46725,  September  16, 
1991),  to  require  certain  inspections, 
adjustments,  and  functional  checks  of 
the  engine  thrust  reverser  system; 
modification  of  the  engine  thrust 
reverser  directional  control  valve;  and 
installation  of  an  additional  thrust 
reverser  system  locking  feature  (sync 
lock),  which,  when  accomplished, 
would  terminate  the  requirements  for 
repetitive  inspections  and  functional 
checks.  That  NPRM  was  prompted  by 
results  of  a  safety  review  of  the  thrust 
reverser  system  on  these  airplanes, 
which  revealed  that  the  installation  of 
additional  features  to  further  reduce  the 
likelihood  of  an  in-flight  thrust  reverser 
deployment  is  necessary.  Deployment  of 
a  thrust  reverser  in  flight  could  result  in 
reduced  controllability  of  the  airplane. 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  determined  that,  following 
installation  of  the  sync  lock  (either  in 
production  or  by  retrofit),  a  periodic 
functional  test  must  be  accomplished  on 
all  airplanes  to  ensure  the  integrity  of 
the  sync  lock.  Indication  of  failures, 
resulting  in  an  “unlocked"  sync  lock,  is 
not  provided  as  part  of  this  proposed 
installation.  In  light  of  this  design 
implementation,  the  FAA  has 
concluded  that  a  periodic  functional  test 
of  the  sync  lock  is  necessary  for  all 
airplanes,  as  proposed  in  paragraph  (e) 
of  this  NPRM.  The  functional  test  and 
correction  of  any  discrepancy  found 
would  be  required  to  be  accomplished 
in  accordance  with  procedures  defined 
in  the  Boeing  757  Maintenance  Manual. 
The  FAA  may  later  revise  the  proposed 
interval  at  which  this  test  is  to  be 
accomplished,  based  on  sync  lock 
service  experience. 

The  economic  impact  information, 
below,  has  been  revised  to  include  the 
one  additional  work  hour  that  would  be 
necessary  to  accomplish  each  functional 
test. 

In  addition,  since  all  Model  757  series 
airplanes  equipped  with  Pratt  and 
Whitney  PVV2000  series  engines  would 
be  subject  to  this  requirement,  the 
applicability  statement  of  the  proposal 
has  been  revised  accordingly. 


The  FAA  has  reviewed  and  approved 
Revision  2  to  Boeing  Service  Bulletin 
757-78-0028,  dated  January  14, 1993. 
The  service  bulletin  revision  divides  the 
thrust  reverser  sync  lock  installation 
into  work  packages  that  operators  can 
accomplish  in  increments  of  48  hours  or 
less.  The  proposed  AD  includes 
reference  to  this  revised  service  bulletin 
as  an  additional  appropriate  source  of 
service  information. 

The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  deployment 
of  a  thrust  reverser  in  flight  and 
subsequent  reduced  controllability  of 
the  airplane. 

The  FAA  has  given  due  consideration 
to  comments  submitted  in  response  to 
the  original  NPRM: 

One  commenter  to  the  NPRM  requests 
that  the  FAA  revise  the  proposed  rule  to 
indicate  that  approvals  of  alternative 
methods  of  compliance  for  AD  91-20- 
09  remain  in  effect  for  purposes  of 
compliance  with  the  proposed  AD.  The 
commenter  does  not  believe  that 
operators  should  be  required  to  reapply 
for  approved  deviations  to  a  restated 
provision  in  an  AD  simply  because  the 
AD  number  has  been  changed. 

The  FAA  concurs  with  the 
commenter’s  request.  The  FAA  did  not 
intend  to  restrict  previously  approved 
alternative  methods  of  compliance  for 
AD  91-20-09  from  remaining  effective 
under  a  superseding  AD.  A  note  is 
included  in  paragraph  (g)  of  this 
supplemental  NPRM  to  state  that 
approvals  of  alternative  methods  of 
compliance  for  AD  91-20-09  remain 
effective  for  the  proposed  requirements 
of  paragraphs  (a)  through  (c)  of  this  AD. 

This  commenter  also  requests  that  the 
compliance  time  for  accomplishing  the 
modification  required  by  proposed 
paragraph  (d)  be  revised  to  remove  the 
requirement  that  each  operator 
accomplish  the  installation  on  at  least 
20  percent  of  the  affected  fleet  in  its 
possession  during  each  one-year  period 
of  the  proposed  5-year  compliance 
period.  The  commenter  states  that  . 
adoption  of  the  proposed  compliance 
requirements  would  cause  operators  to 
schedule  special  times  for  the 
accomplishment  of  this  modification  at 
additional  expense  over  that  estimated 
in  the  cost  impact  analysis  of  the  AD. 
Additionally,  the  commenter  states  that 
the  proposed  compliance  period  would 
discourage  operators  from  beginning  the 
modifications  before  the  final  rule 
becomes  effective,  since  credit  is  given 
only  for  installations  accomplished 
within  each  of  the  five  one-year  periods 
included  in  the  compliance  time. 

The  FAA  concurs  with  the 
commenter’s  request.  In  evaluating  the 
current  status  of  the  fleet,  the  FAA  has 
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detennined  that  operators  are 
accompKshing  dte  modification  in  a 
tim^  maimer,  even  in  the  absMice  of 
a  mandated  S(±edule.  Therefore, 
revising  the  compliance- time  as 
requested  %vill  not  adversely  affect 
sa^y,  and  will  allow  the  modihcation 
to  be  performed  at  a  base  during 
regularly  schedule  maintenance  where 
special  equipment  and  trained 
maintenance  personnel  will  be 
available.  Paragraph  (d)  of  this 
supplemental  NPRM  has  been  revised 
accordingly. 

Since  certain  of  the  changes  described 
previously  expand  the  scope  of  the 
originally  proposed  rule,  the  FAA  has 
determined  that  it  is  necessary  to  reopen 
the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

There  are  approximately  211  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  diat  192  airplanes  of  U.S. 
registry  would  be  required  to 
accomplish  the  modification  required 
by  this  proposed  AD,  that  it  would  take 
approximately  624  work  hours  per 
airplane  to  accomplish  that  proposed 
mc^ification,  and  that  the  average  labor 
rate  is  $55  per  work  hour.  Required 
parts  would  be  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  to  accomplish  the  proposed 
modification  is  estimated  to  be 
$6,589,440,  or  $34,320  per  airplane. 

In  addition,  the  FAA  estimates  that 
270  airplanes  of  U.S.  registry  would  be 
required  to  accomplish  the  periodic 
functional  tests  required  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  each  functional  test,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  to  accomplish  each 
functional  test  is  estimated  to  be 
$14,850,  or  $55  per  airplane. 

Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $6,604,290. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  ejects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Th^efore, 
in  accordance  Mrith  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufiicient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  imder  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepa^  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13 — [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8043  (56  FR 
46725,  September  16, 1991),  and  by 
adding  the  following  new  airworthiness 
directive  (AD),  to  read  as  follows: 

Boeing;  Docket  92-NM-173-AD.  Supersedes 
AD  91-20-09,  Amendment  39-8043. 

Applicability:  All  Model  757  series 
airplanes  equipped  with  Pratt  and  Whitney 
PW2000  series  engines,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Paragraphs  (a)  and  (b)  of  this  AD 
restate  the  requirements  of  AD  91-20-09, 
Amendment  39-8043,  paragraphs  (a)  and  (b). 
As  allowed  by  the  phrase,  “unless 
accomplished  previously,”  if  the 
requirements  of  AD  91-20-09  have  been 
accomplished  previously,  paragraphs  (a)  and 

(b)  of  this  AD  do  not  require  those  actions  to 
be  repeated. 

Note  2:  Paragraph  (d)  of  this  AD  restates 
the  requirement  for  repetitive  inspecticms 
contained  in  paragraph  (d)  of  AD  91-20-09, 
Amendment  39-8043.  Paragraph  (d)  of  this 
AD  requires  that  the  first  inflection  required 
by  this  AD  must  be  performed  within  the 
specified  repetitive  inspection  interval  after 


the  last  inspection  performed  in  accordance 
with  paragraidi  (d)  of  AD  91-20-09. 

To  prevent  deployment  of  a  thrust  reverser 
in  flight  and  subsequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  14  days  after  September  16. 

1991  (the  effective  date  of  AD  91-20-09, 
Amendment  39-8043),  accomplish  either 
paragraph  (aXl)  or  (a)(2)  of  diis  AD. 

(1)  Accomplish  both  paragraphs  (aKlMi) 
and  (aXlKii)  of  this  AD: 

(1)  Inspect  the  thrust  reverser  Directional 
Control  Valve  (DCV)  assemblies  of  both 
engines  to  determine  the  solenoid-driven 
pilot  valve’s  part  number,  in  accordance  with 
Boeing  Alert  Service  Bulletin  757-78A0027, 
dated  September  9, 1991. 

(A)  If  any  DCV  has  a  suspect  pilot  valve  as 
specified  in  the  service  bulletin,  prior  to 
further  flight,  replace  the  DCV  with  a  DCV 
that  has  a  part  number  of  a  non-suspect 
solenoid-driven  pilot  valve,  in  accordance 
with  the  service  bulletin. 

(B)  If  a  DCV  has  a  non-suspect  solenoid- 
driven  pilot  valve  as  specific  in  the  service 
bulletin,  that  pilot  valve  does  not  need  to  be 
replaced. 

(ii)  Perform  all  tests  and  inspections  of  the 
engine  thrust  reverser  control  and  indication 
system  on  both  engines  in  accordance  with 
Boeing  Service  Bulletin  757-78-0025,  dated 
September  9, 1991.  Prior  to  further  flight, 
correct  any  discrepancy  found  in  accordance 
with  the  service  bulletin. 

(2)  Accomplish  paragraph  (a)(1)  of  this  AD 
on  one  engine's  thrust  reverser  and 
deactivate  the  other  engine’s  thrust  reverser, 
in  accordance  with  section  78-31-1  of 
Boeing  Document  D630N002,  “Boeing  757 
Dispatch  Deviation  Guide,’’  Revision  8,  dated  • 
January  15, 1991. 

(b)  Within  24  days  after  September  16, 

1991  (the  effective  date  of  AD  91-20-09, 
Amendment  39-8043),  the  requirements  of 
paragraph  (a)(1)  of  this  AD  must  be 
accomplished  on  both  engines’  thrust 
reverser  systems. 

(c)  Repeat  the  tests  and  inspections 
specified  in  paragraph  (a)(l)(ii)  at  intervals 
not  to  exceed  3,000  fii^t  hours,  and  prior  to 
further  flight  following  any  maintenance  that 
disturbs  the  thrust  reverser  control  system. 
Prior  to  further  flight,  correct  any 
discrepancy  foimd  in  accordance  with 
Boeing  Service  Bulletin  757-78-0025,  dated 
September  9, 1991. 

(d)  Within  5  years  after  the  effective  date 
of  this  AD,  install  an  additional  thrust 
reverser  system  locking  feature  (sync  lock 
installation),  in  accordance  with  Boeing 
Service  Bulletin  757-78-0028,  Revision  1, 
dated  CDctober  29, 1992,  or  Revision  2,  dated 
January  14, 1993. 

(e)  Within  1,000  hours  time-in-service  after 
installing  die  sync  lock  required  by 
paragraph  (d)  of  this  AD  (either  in  production 
or  by  retrofit),  or  within  1,000  hours  time-in- 
service  after  the  effective  date  of  this  AD, 
whichever  occurs  later;  and  thereafter  at 
intervals  not  to  exceed  1,000  hours  time-in- 
service;  Perform  functkmal  tests  of  the  sync 
lock  in  accordance  with  the  "Thrust  Reverser 
Auto  Restow  and  Sync  Lock  Test”  procedure 
described  in  Section  78-31-00,  pages  507- 
516,  dated  June  20, 1992,  of  the  Boeing  757 
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Maintenanca  Manual.  Prior  to  further  flight, 
correct  any  discrepancy  found  in  accordance 
with  proc^ures  described  in  the  Boeing  757 
Maintenance  Manual. 

(f)  Installation  of  the  sync  lock,  as  required 
by  paragraph  (d)  of  this  AD,  constitutes 
terminating  action  for  the  requirements  of 
paragraphs  M  through  (c)  of  this  AD. 

(g)  An  alteraative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Srattle 
Aircraft  edification  Office  (ACX)),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspe^or,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Approvals  of  alternative  methods 
of  compliance  issued  for  AD  91-20-09 
constitute  valid  approvals  for  compliance 
with  the  requirements  of  paragraphs  (a) 
through  (c)  of  this  AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(h)  Special  flight  permits  may  be  issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  August 
2, 1993. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc  93-18809  Filed  8-5-93;  8:45  am] 
BILUNO  CODE  4010-13-0 


14CFRPart  71 

[Airspace  Docket  No.  93-AWP^] 

Proposod  Establishment  of  Class  D 
Airspace;  Gila  Bend,  Arizona 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  D  airspace  at  Gila  Bend 
Air  Force  (AF)  Auxiliary  (AUX)  Field, 
Gila  Bend,  Arizona.  The  U.S.  Air  Force 
operates  a  control  tower  at  Gila  Bend  AF 
AUX  Field  with  an  associated  airport 
traffic  area.  Airspace  Reclassiflcation, 
which  becomes  effective  September  16, 
1993,  will  discontinue  the  use  of  the 
term  ‘‘airport  traffic  area"  and  eliminate 
those  ATA’s  not  already  designated  to 
become  Class  D  airspace.  As  a  result,  the 
requirement  for  two-way  radio 
communication  with  the  control  tower 
at  Gila  Bend  AF  AUX  Field  would 
lapse.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  D 
airspace  to  contain  instrument  flight 
rules  (IFR)  operations  and  continue  the 
existing  two-way  radio  communication 


requirement  at  Gila  Bend  AF  AUX 
Field. 

DATES:  Comments  must  be  received  on 
or  before  September  15, 1993. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn; 

Manager,  System  Management  Branch, 
AWP-530,  Docket  No.  93-AWP-5,  Air 
Traffic  Division,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Westem-Padfic  Region, 

Federal  Aviation  Administration,  room 
2010, 15000  Aviation  Boulevard, 
Lawndale,  California.  An  informal 
docket  may  also  be  examined  during 
normal  business  hours  at  the  Office  of 
the  Manager,  System  Management 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Enstad,  Airspace  Spedalist, 

System  Management  Branch,  AWP-530, 
Air  Traffic  Division,  Westem-Padfic 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  297-0010. 

SUPPLEMENTARY  MFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  mlemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AWP-5.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 


Branch,  Air  Traffic  Division,  15000 
Aviation  Boulevard,  Lawndale, 
California,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM’a 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaldng  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  AWP-530,  P.O. 

Box  92007,  Worldway  Postal  Center,  Los 
Angeles,  California  90009. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NRPM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 

1 1-2 A  whicn  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  airspace  at  Gila  Bend 
AF  AUX  Airport,  Gila  Bend,  AZ.  The 
U.S.  Air  Force  operates  a  control  tower 
at  Gila  Bend  AF  AUX  Field  with  an 
associated  airport  traffic  area  (ATA). 
Airspace  Reclassification,  which 
becomes  effective  September  16. 1993, 
will  discontinue  the  use  of  the  term 
"airport  traffic  area"  and,  for  current 
control  zones  with  operating  control 
towers,  replace  it  with  the  designation 
"Class  D  airspace."  Only  ATA’s  already 
designated  to  become  Class  D  airspace 
will  continue  to  exist;  Gila  Bend  AF 
AUX  Field  has  not  been  so  designated. 
As  a  result,  the  requirement  for  two-way 
radio  communication  with  the  control 
tower  at  Gila  Bend  AF  AUX  Field  would 
lapse.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  D 
airspace  to  contain  IFR  operations  and 
continue  the  existing  two-way 
communication  requirement  at  Gila 
Bend  AF  AUX  Field.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  D 
airspace  is  published  in  paragraph  5000 
of  FAA  Order  7400.9A  dated  Jime  17, 
1993,  and  effective  September  16, 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  as  of  September  16, 1993  (58 
FR  36298;  July  6. 1993).  The  Class  D 
airspace  designation  listed  in  the 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
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keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule” 
under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

{71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A  Airspace 
designations  and  reporting  points,  dated 
Jime  17, 1993,  and  effective  September 

16. 1993,  is  amended  as  follows: 

Poragrap/i  5000 — Subpart  D— Class  D 
Airspace 

•  •  •  •  * 

AWP  AZ  CZ  GUa  Bend  (New) 

Gila  Bend  AF  AUX  Airport,  Gila  Bend.  AZ 
(Ut.  32“53'06"N,  long.  112“43'14'' W) 

That  airspace  extending  upward  from  the 
surface  up  to  and  including  3,900  feet  MSL 
within  a  4.2-mile  radius  of  Gila  Bend  AF 
AUX  Airport,  excluding  that  airspace  within 
Restricted  Area  R-2305.  This  Class  D 
airspace  is  effective  during  the  specific  dates 
aod  times  established  in  advance  by  a  Notice 
to  Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  Los  Angeles,  California,  on  July 

14. 1993. 

Harvey  R.  Riebel, 

Acting  Manager,  Air  Truffle  Division, 
Western-Pacific  Region. 

(FR  Doc.  93-18848  Filed  8-5-93;  8:45  am) 
BNJJNQ  cooe  4ai0-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  93-ANM-20] 

Proposed  Alteration  of  Jet  Route  J- 
171;  CO 

AGENCY;  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
revoke  a  portion  of  Jet  Route  J-171  from 
Hugo,  CO,  to  Kiowa,  CO,  because  the 
Kiowa,  CO,  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  facility  is 
scheduled  to  be  decommissioned  after 
the  new  Denver  International  Airport 
becomes  operational.  The  intended 
effect  of  this  action  is  to  support  the 
new  Denver  International  Airport 
airspace  realignment. 

DATES:  Comments  must  be  received  on 
or  before  September  17. 1993. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ANM-500,  Docket  No. 
93-ANM-20,  Federal  Aviation 
Administration,  1601  Lind  Avenue, 

SW.,  Renton,  WA  98055-4056. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  dtiring  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. . 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 


environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  Submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

"Comments  to  Airspace  Docket  No.  93- 
ANM-20.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’S 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’S  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revoke  a  portion  of  Jet  Route  J-171  from 
Hugo,  CO,  to  the  Kiowa,  CO,  VORTAC 
because  the  Kiowa,  CO,  VORTAC  is 
scheduled  to  be  decommissioned  after 
the  new  Denver  International  Airport 
becomes  operational.  This  action  would 
accommodate  the  new  Denver 
International  Airport  airspace 
realignment.  Jet  routes  eire  published  in 
paragraph  2004  of  FAA  Order  7400. 9A 
dated  June  17, 1993,  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  as  of  September  16, 1993  (58  FR 
36298;  July  6, 1993).  The  jet  route  listed 
in  this  document  would  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
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established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule” 
under  Executive  Order  12291;  (2)  is  not 
a  "signihcant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  emend  14  CFR  part  71  as 
follows; 

PART  71— (AMENDED) 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a], 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  2004 — Subpart  A— Class  A 
Airspace. 

*  *  •  •  * 

J-171  (Revised] 

From  Tobe,  CO,  to  Hugo,  CO. 

***** 

Issued  in  Washington,  DC,  on  )uly  20, 
1993. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

|FR  Doc.  93-18849  Filed  8-5-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  63 
RIN  0905-AD28 

Traineeshipa 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  Department  of 
Health  emd  Human  Services. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  National  Institutes  of 
Health  (NIH)  proposes  to  issue  revised 
regulations  concerning  research 
traineeships  awards.  The  revised 
regulations  are  intended  to  provide  NIH 
with  the  flexibility  needed  to  effectively 
support  the  development  and  operation 
of  a  variety  of  training  programs 
essential  to  its  research  mission. 

DATES:  Comments  must  be  received  on 
or  before  October  5, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
Mr.  John  J.  Migliore,  NIH  Regulations 
Officer,  National  Institutes  of  Health, 
Building  31,  room  3B11,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  J.  Migliore,  at  the  address  above,  or 
telephone  (301)  496-2832  (not  a  toll-free 
number), 

SUPPLEMENTARY  INFORMATION:  Section 
405(b)(1)(C)  of  the  PHS  Act  authorizes 
the  Secretary,  acting  through  the 
directors  of  the  national  research 
institutes  of  NIH,  which  pursuant  to 
Public  Law  102-321  include  the 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA),  the  National 
Institute  on  Drug  Abuse  (NIDA),  and  the 
National  Institute  of  Mental  Health 
(NIMH),  to  conduct  and  support 
research  training  for  which  fellowship 
support  is  not  provided  under  section 
487  of  the  PHS  Act,  and  which  is  not 
residency  training  of  physicians  or  other 
health  professionals.  Additionally, 
section  472  of  the  PHS  Act  authorizes 
the  award  of  traineeships  in  medical 
library  science  and  related  fields,  and 
section  484  authorizes  the  Director  of 
the  National  Center  for  Nursing 
Research  (NCNR)  of  NIH  to  provide 
research  training  and  instruction,  and  to 
establish  research  traineeships  and 
fellowships.  Under  these  authorities, 
NIH  offers  research  traineeships  to 
qualified  individuals.  The  existing 
regulations  at  42  CFR  part  63  covering 
traineeships,  promulgated  on  December 
12, 1956  (21  FR  9868),  are  obsolete.  This 
proposed  rule  would  revise  the  existing 
regulations  in  their  entirety  to  cover 
traineeships  awarded  by  NIH  pursuant 


to  sections  405(b)(1)(C).  472,  and  484  of 
the  PHS  Act.  The  revised  regulations  are 
intended  to  provide  NIH  with  the 
flexibility  needed  to  effectively  support 
the  development  and  operation  of  a 
variety  of  training  programs  essential  to 
its  research  mission.  The  purpose  of  this 
notice  is  to  invite  public  comment 
concerning  the  proposed  rule.  The 
following  statements  are  provided  as 
public  information. 

1.  Regulatory  Impact  Statement 

The  proposed  rule  has  been  r  wiewed 
in  accordance  with  the  requirements  of 
Executive  Order  No.  12291.  This  rule 
simply  establishes  the  procedures  by 
which  traineeships  are  managed  and 
does  not  create  any  anti-competitive, 
economic,  or  other  effects  which  would 
make  this  a  major  rule.  Therefore,  the 
Secretary  has  determined  that  it  does 
not  constitute  a  major  rule  as  specified 
in  that  Order,  and  that  a  Regulatory 
Impact  Analysis  is  not  required. 

2.  Regulatory  Flexibility  Analysis 

The  proposed  rule  has  been  reviewed 
in  accordance  with  the  requirements  of 
the  Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  chapter  6).  This  rule  simply 
establishes  the  procedures  by  which 
traineeships  for  individuals  are 
managed  and  does  not  eHect  small 
entities.  Therefore,  the  Secretary  has 
determined  that  compliance  with  the 
proposed  regulations  would  not  have  a 
signihcant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  requir^. 

3.  Paperwork  Reduction  Act 

This  proposed  rule  contains 
information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35).  The 
information  collection  is  §  63.6(b) 
regarding  application  materials  and  the 
associated  burden  were  previously 
approved  by  0MB  under  OMB  Approval 
Number  0925-0299  (expires  October  31, 
1993).  The  title,  description,  and 
respondent  description  of  the 
information  collection  requirements 
specified  in  this  proposed  rule  and 
reported  to  OMB  are  presented  below 
with  an  estimated  annual  burden. 
Organizations  and  individuals 
interested  in  commenting  on  the 
information  collection  requirements  are 
invited  to  send  their  comments  to:  Dr. 
Charles  MacKay,  Project  Clearance 
Officer.  National  Institutes  of  Health, 
Building  1,  room  328,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892,  and/or 
OMB  Desk  OfRcer,  Office  of  Information 
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and  Regulatory  Affairs,  OMB,  New 
Executive  Office  Building,  room  3208, 
725  17th  St.,  NW..  Washington.  DC 
20503. 

Title:  National  Institutes  of  Health 
Research  Traineeships 


Description:  the  information  , 
collection  will  be  used  by  NIH  to 
determine  an  applicant's  eligibility  to 
apply  for  a  traineeship,  ensure  that  an 
awardee  agrees  to  comply  with  the 
terms  and  conditions  of  the  traineeship. 


and  ensure  that  an  awardee  shows  good 
cause  for  not  reimbursing  PHS  for  any 
overpayment  of  stipends  or  other 
allowances  because  of  early  termination 
of  the  traineeship  or  any  other  reason. 

Respondent  Description:  Individuals 
or  households. 


Estimated  Annual  Reporting  and  Recordkeeping  Burden 


Anrxial  num¬ 
ber  of  re¬ 
spondents 

Annual  fre- 
querx^ 

Average 
burden  per 
response 

Annual  burden 
hours 

Reporting;  §  63.6(b) 

Summer  Fellowship  Applicants  . 

3,000 

1 

1 

3,000 

Predoctoral  &  Postdoctoral  Applicants . 

400 

1 

1 

400 

Summer  FellowsNp  References  . 

6,000 

1 

.33 

2,000 

Predoctoral  &  Postdoctoral  References . 

1,200 

1 

.33 

400 

Subtotal  . 

10,600 

1 

.55 

’  (5,800) 

§  63.8(c) . 

100 

1 

.25 

25 

§  63.9(a) . 

100 

1 

.25 

25 

Total . . 

5,850 

'  This  burden  Is  approved  urtder  OMB  Approval  Number  0925-0299  (expired  October  31,  1993). 


4.  Catalog  of  Federal  Domestic 
Assistance 

Catalog  of  Federal  Domestic 
Assistance  program  number  affected  by 
this  proposed  rule  is:  93.140. 

List  of  Subjects  in  Part  63 

Grant  programs — health;  Health; 
Medical  research. 

Accordingly,  it  is  proposed  to  revise 
part  63  of  title  42  of  the  Code  of  Federal 
Regulations  to  read  as  set  forth  below. 

Dated:  March  1, 1993. 

Audrey  F.  Manley, 

Acting  Assistant  Secretary  for  Health. 

Approved;  April  2, 1993. 

Donna  E.  Shalala, 

Secretary. 

PART  63— TRAINEESHIPS 

Sec. 

63.1  To  what  programs  do  these  regulations 
apply? 

63.2  Definitions. 

63.3  What  is  the  purpose  of  traineeships? 

63.4  What  are  the  minimum  qualifications 
for  awards? 

63.5  How  wiH  NIH  make  awards? 

63.6  How  to  apply. 

63.7  What  are  the  benefits  of  awards? 

63.8  What  are  the  terms  and  conditions  of 
awards? 

63.9  How  may  NIH  terminate  awards? 

63.10  Other  HHS  policies  and  regulations 
that  apply. 

Authority:  42  U.S  C.  216,  284(b)(1)(C). 
286b-3.  287C-1. 


§  63.1  To  what  programs  do  theaa 
regulations  apply? 

(a)  The  regulations  in  this  part  apply 
to  intramural  research  traineeships 
awarded  by  each  Director  of  a  national 
research  institute  of  NIH,  the  Director  of 
the  National  Library  of  Medicine  (NLM), 
the  Director  of  the  National  Center  for 
Nursing  Research  (NCNR),  or  designees 
pursuant  to  sections  405(b)(1)(C),  472, 
and  484  of  the  Public  Health  Service 
Act. 

(b)  The  regulations  of  this  part  do  not 
apply  to  research  training  which  is  part 
of  the  National  Research  Service  Award 
Program  provided  under  42  CFR  part  66, 
the  Mental  Health  Traineeship  Program 
provided  under  42  CFR  part  64a,  or 
residency  training  of  physicians  or  other 
health  professionals. 

§63.2  Definitions. 

As  used  in  this  part: 

Act  Means  the  Public  Health  Service 
Act,  as  amended  (42  U.S.C.  201  et  seq.). 

Award  means  an  award  of  funds 
under  section  405(b)(1)(C),  472,  and  484 
of  the  Act,  or  other  sections  of  the  Act 
which  authorize  research  training  or 
traineeships. 

Awardee  means  an  individual 
awarded  a  traineeship  under  sections 
.  405(b)(1)(C).  472,  and  484  of  the  Act.  or 
other  sections  of  the  Act  which 
authorize  research  training  or 
traineeships. 

Director  means  the  Director  of  one  of 
the  national  research  institutes  of  NIH 
specified  in  section  401(b)(1)  of  the  Act. 
the  Director  of  the  National  Library  of 
Medicine,  the  Director  of  the  National 


Clenter  for  Nursing  Research,  or  any 
official  of  NIH  to  whom  the  authority 
involved  has  been  delegated. 

HHS  means  the  Department  of  Health 
and  Human  Services. 

NIH  means  the  National  Institutes  of 
Health. 

PHS  means  the  Public  Health  Service. 

Traineeship  means  an  award  of  funds 
under  section  405(b)(1)(C),  472,  or  484 
of  the  Act,  or  other  sections  of  the  Act 
authorizing  research  training  or 
traineeships,  and  the  regulations  of  this 
part,  to  a  qualified  individual  for  the 
person’s  subsistence  and  other  expenses 
during  a  period  in  which  the  awardee  is 
acquiring  the  research  training  approved 
under  the  award. 

§  63.3  What  is  the  purpose  of 
traineeships? 

The  purpose  of  an  NIH  research 
traineeship  is  to  provide  support  for 
financial  subsistence  to  an  individual 
during  a  period  in  which  the  awardee  is 
acquiring  training  in: 

(a)  Basic  and/or  clinical  biomedical  or 
behavioral  research  relating  to  human 
health,  including  extending  healthy  life 
and  reducing  the  burdens  of  illness,  or 

(b)  Medical  library  science  or  related 
fields  pertaining  to  sciences  related  to 
health  or  the  communication  of  health 
sciences  information. 

Traineeships  are  intended  to  make 
available  in  the  United  States  an 
increased  number  of  persons  having 
special  competence  in  these  research 
fields  through  developmental  training 
and  practical  research  experience  in  the 
facilities  of  NIH,  with  supplemental 
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training  at  other  qualified  institutions 
(see  §  63.8(a)). 

§  63.4  What  are  tha  minimum 
quaiificationa  for  awards? 

Minimum  qualifications  for  any 
traineeship  shall  be  established  by  the 
Director  and  shall  be  uniformly 
applicable  to  all  applicants  in  each 
traineeship  program.  These  minimum 
qualifications  may  include  requirements 
as  to  citizenship,  medical  standards, 
academic  degrees,  professional  or  other 
training  or  experience,  and  other  factors 
as  may  be  necessary  to  the  fulfillment  of 
the  purpose  of  the  traineeship.  The 
Director  may,  as  a  matter  of  general 
policy  or,  in  individual  cases,  waive 
compliance  with  any  minimum 

aualification  so  established  to  the  extent 
lat  the  applicant  or  applicants  have 
substantially  equivalent  qualifications 
or  have  such  special  training, 
experience  or  opportunity  for  service  as 
to  make  an  award  particularly 
appropriate,  and  to  the  extent  the 
Director  finds  it  is  consistent  with  the 
fulfillment  of  the  purpose  of  the 
traineeship. 

§  63.5  How  will  NIH  make  awards? 

Subject  to  the  regulations  of  this  part, 
the  Director  may  award  traineeships  to 
those  qualified  applicants  who  are  best 
able  in  that  official’s  judgment  to  carry 
out  the  purpose  of  the  traineeships. 
These  awards  may  be  made  for  a  period 
of  one  (1)  year  or  other  period, 
including  extensions  or  renewals,  as 
may  be  specified. 

§63.6  How  to  apply. 

(a)  Application  for  a  traineeship  shall 
be  made  in  writing  as  prescribed  by  the 
Director, 

(b)  In  addition  to  other  pertinent 
information,  the  Director  may  require 
each  applicant  to  submit  the  following 
information; 

(1)  Certification  of  the  applicant’s 
citizenship  status; 

(2)  The  applicant’s  educational 
bacl^round  and  other  qualifications  and 
experience,  including  previous 
academic  and  professional  degrees,  if 
any;  and 

(3)  The  subject  area  of  the  proposed 
training. 

(c)  By  applying,  eligible  individuals 
agree  to  abide  by  HHS,  PHS,  and  NIH 
regulations,  and  the  terms  and 
conditions  of  the  traineeship  award 
which  may  require  compliance  with 
policies  and  procedures  that  apply  to 
the  proper  conduct  of  research,  such  as 
research  involving  human  and  animal 
subjects,  patient  care,  hospital  and 
laboratory  procedures,  handling  of 
confidential  information,  and  outside 
employment. 


§63.7  What  are  tha  benefits  of  awards? 

(a)  Subject  to  the  availability  of  funds, 
each  individual  awarded  a  traineeship 
may  receive  a  stipend  fixed  in  an 
amount  determined  by  the  Director. 

(b)  Additional  allowances  and  benefits  may 
be  authorized  by  and  at  the  discretion  of  the 
Director,  taking  into  account  the  cost  of 
living  and  other  foctors  such  as  the 
requirements  of  the  training  program  and 
availability  of  discretionary  funds. 
Discretionary  allowances  and  benefits  may 
include:  Health  benefits  coverage; 
dependents’  allowance;  travel  to  pre-award 
interviews,  to  first  duty  station,  and  return  to 
place  of  origin  upon  conclusion  of  the 
traineeship;  tuition  and  institution  fees;  and 
other  specific  costs  as  may  be  necessary  to 
fulfill  the  purpose  of  the  training  program. 

§63.8  What  are  the  terms  and  condition* 
of  awards? 

All  traineeships  shall  be  subject  to  the 
following  terms  and  conditions; 

(a)  Training  must  be  carried  out  at  a 
facility  of  the  NIH,  but  may  be 
supplemented  by  additional  training 
acquired  at  another  institution  which  is 
found  by  the  Director  to  be  directly 
related  to  the  purpose  of  the  traineeship 
and  necessary  to  its  successful 
completion. 

(bj  Payments  shall  be  made  to  the 
awardee  or  to  the  institution  for 
payment  to  the  awardee  in  accordance 
with  payment  schedules  as  prescribed 
by  the  Director  for  each  traineeship 
proCTam. 

(c)  The  awardee  shall  reimburse  NIH 
for  any  overpayment  of  stipends  or 
other  allowances  because  of  early 
termination  of  the  trmneeship  or  any 
other  reason,  unless  waived  for  good 
cause  shown  by  the  awardee. 

(d)  The  Director  may  establish 
procedures  and  requirements  applicable 
to  traineeship  awards,  consistent  with 
the  regulations  in  this  part,  regarding; 

(1)  The  proper  conduct  of  research 
investigations,  including  research 
involving  human  and  animal  subjects; 

(2)  patient  care;  (3)  hospital  and 
laboratory  procedures;  (4)  handling  of 
confidential  information;  (5)  outside 
employment;  and  (6)  additional 
conditions  the  Director  finds  necessary 
to  fulfill  the  purpose  of  the  traineeship. 

(e)  The  awardee  shall  sign  an 
agreement  to  comply  with  the  terms  and 
conditions  of  the  traineeship. 

§  63.9  How  may  NIH  terminate  awards? 

’The  Director  may  terminate  a 
traineeship  at  any  time; 

(a)  Upon  written  request  of  the 
awardee;  or 

(b)  If  it  is  determined  that  the  awardee 
has  materially  failed  to  comply  with  the 
terms  and  conditions  of  the  award,  or  to 
carry  out  the  purpose  for  which  it  was 
made. 


§63.10  Other  HHS  policies  and  regulations 
that  apply. 

Several  other  policies  and  regulations 
apply  to  awards  under  this  part.  These 
include,  but  are  not  necessarily  limited 
to; 

45  CFR  Part  46 — Protection  of  human 
subjects. 

45  CFR  Part  76 — Govemmentwide  debarment 
and  suspension  (nonprocurement)  and 
govemmentwide  requirements  for  dmg- 
free  workplace  (grants). 

45  CFR  Part  80— Nondiscrimination  imder 
programs  receiving  Federal  assistance 
through  the  Department  of  Health  and 
Human  Services — ^Effectuation  of  Title  VI 
of  the  Qvil  Rights  Act  of  1964. 

45  CFR  Part  81 — Practice  and  procedure  for 
hearings  under  Part  80  of  this  title. 

45  CFR  Part  84 — Nondiscrimination  on  the 
basis  of  handicap  in  programs  and 
activities  receiving  or  benefiting  from 
Federal  financial  assistance. 

45  CFR  Part  86 — Nondiscrimination  on  the 
basis  of  sex  in  HHS  education  programs 
and  activities  receiving  or  benefiting  frum 
Federal  financial  assistance. 

45  CFR  Part  91 — Nondiscrimination  on  the 
basis  of  age  in  HHS  programs  or  activities 
receiving  Federal  financial  assistance. 

51  FR  16958  or  successor — ^NIH  Guidelines 
for  Research  Involving  Recombinant  DNA 
Molecules. 

“Public  Health  Service  Policy  on  Humane 
Care  and  Use  of  Laboratory  Animals,”  Office 
for  Protection  from  Research  Risks,  NIH 
(Revised  September  1986],  or  successor. 

(FR  Doc.  93-18689  Filed  8-5-93;  8:45  am] 
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Health  Care  Financing  Administration 

42  CFR  Parts  435, 436,  and  441 
[MB-59-P] 

RIN  0938-AF92 

Medicaid  Program;  Minimum  Physician 
Qualifications  for  Certain  Services 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
prohibit  payment  of  Federal  matching 
funds  to  a  State  Medicaid  program  for 
all  physicians*  services  provided  on  or 
after  January  1, 1992  to  a  child  under 
age  21  or  a  pregnant  woman,  unless  the 
physician  meets  specified  requirements 
or  is  certified  by  a  recognized  medical 
specialty  board  as  qualified  to  provide 
physicians’  services  to  a  child  under  age 
21  or  to  a  pregnant  woman.  It  would 
incorporate  and  interpret  provisions  of 
section  4752(e)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-508. 

The  purpose  of  the  legislation  and 
these  proposed  regulations  is  to  improve 
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the  qmlity  of  physicians’  services  under 
Medicaid. 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  October  5, 1993. 
ADDRESSES:  Mail  written  comments  to 
the  following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services. 

Attention:  MB-59-P,  P.O.  Box  7518, 
Baltimore,  MD  21207-0518. 

If  you  prefer,  you  may  deliver  your 
commmits  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue. 

SW.,  Washington,  DC  20201,  or. 

Room  132,  East  High  Rise  Building, 

6325  Security  Boulevard,  Baltimore, 

Maryland  21207. 

Due  to  staffing  md  resource 
limitations,  we  cannot  accept  comments 
by  focsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
MB-59-4’.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  banning 
approximately  3  weeks  after  publication 
of  a  document,  in  room  309-G  of  the 
Department’s  offices  at  200 
Independence  Avenue,  SW., 

Washington.  DC.  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to:  Laura 
Oliven,  HCFA  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs. 
Room  3002,  New  Executive  Office 
Building.  Washington,  E)C  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Sizelove,  (410)  966-4626 

SUPPLQyKNTARY  INFORMATION: 

I.  Background 
A.  Current  Policy 

Title  XIX  of  the  Social  Security  Act 
(the  Act)  provides  authority  for  States  to 
establish  Medicaid  programs  to  provide 
medical  assistance  to  needy  individuals. 
Medical  assistance,  as  defined  in  section 
1905  of  the  Act,  includes  physicians’ 
services.  Federal  financial  participation 
(FFP)  is  available  to  States  for  medical 
assistance  payments  to  physician 
providers  made  on  behalf  of  eligible 
Medicaid  recipients. 

Prior  to  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  90),  Public  Law  101-508,  on 
November  5, 1990,  there  were  no 
staUjtory  or  regulatory  requirements 
concerning  the  availability  of  FFP  for 
physicians’  services  provided  to 
children  under  age  ,21  or  to  pregnant 


women.  Any  physician  who  was  a 
qualified  provider  under  the  State  plan 
could  furnish  covmed  physicians’ 
services  to  a  Medicaid  recipient  and  the 
State  would  be  eligible  to  receive  FFP. 

In  an  effort  to  improve  the  quality  of 
care  provided  to  children  imder  age  21 
and  pregnant  women,  section  4752(e)  of 
OBRA  90  imposes  specific  requirements 
on  physicians  who  furnish  M^icaid 
services  to  children  under  age  21  emd 
pregnant  women. 

B.  Legislation 

Section  4752(e)  of  OBRA  90  added  to 
section  1903{i)  of  the  Act  a  new 
paragraph  (14)  which  prohibits  FFP  for 
physicians’  services  provided  on  or  after 
January  1, 1992  to  a  child  vmder  age  21 
or  a  pregnant  woman  (or  during  the  60- 
day  period  following  the  tMmination  of 
the  pregnancy)  imless  the  physician 
meets  at  least  one  of  six  specific  criteria. 
Section  1903(i)(14)(A)'of  the  Act  lists 
minimum  qualifications  that  must  be 
met  by  physicians  in  order  for  FFP  to  be 
available  for  their  services  provided  to 
a  child  under  21  years  of  age.  Section 
1903(i)(14)(B)  of  the  Act  lirts  minimum 
qualifications  that  must  be  met  by 
physicians  in  order  for  FFP  to  be 
available  for  their  services  provided  to 
a  pregnant  woman. 

Se^on  1903(i)(14)(A)  of  the  Act 
provides  that  payment  to  States  luider 
the  provisions  of  section  1903  of  the  Act 
will  not  be  made  with  respect  to  any 
amount  spent  for  physicians’  services 
furnished  by  a  physician  on  or  after 
January  1, 1992  to  a  child  under  21 
years  of  age,  unless  the  physician 
either — 

•  Is  certified  in  family  practice  or 
pediatrics  by  the  medical  specialty 
board  recc^izad  by  the  American 
Board  of  Medical  Specialties  for  family 
practice  or  pediatrics: 

•  Is  employed  by,  or  affiliated  with,  a 
Federally-qualified  health  center  (as 
defined  in  section  1905(1)(2)(B)  of  the 
Act); 

•  Holds  admitting  privileges  at  a 
hospital  participating  in  a  State  plan 
approved  under  title  XIX: 

•  Is  a  member  of  the  National  Health 
Service  Corps: 

•  Documents  a  current,  formal, 
consultation  and  referral  arrangement 
with  a  pediatrician  or  family 
practitioner  who  has  the  certification 
described  above  for  purposes  of 
specialized  treatment  and  admission  to 
a  hospital:  or 

•  Has  been  certified  by  the  Secretary 
as  qualified  to  provide  physicians’ 
services  to  a  child  under  21  years  of  age. 

Section  1903(i)(14)(B)  of  the  Act 
provides  that  payment  to  States  under 
the  provisions  of  section  1903  of  the  Act 


will  not  be  made  with  respect  to  any 
amount  spent  for  physicians’  services 
furnished  by  a  physician  on  or  after 
January  1, 1992  to  a  pregnant  woman  (or 
during  the  60  day  period  beginning  on 
the  date  of  termination  of  the 
pregnancy)  unless  the  physician 
either — 

•  Is  certified  in  family  practice  or 
obstetrics  by  the  medical  specialty 
board  recognized  by  the  American 
Board  of  Medical  Specialties  for  family 
practice  or  obstetrics: 

•  Is  employed  by,  or  affiliated  with,  a 
Federally-qualified  health  center  (as 
defined  in  section  1905(1)(2)(B)  of  the 
Act): 

•  Holds  admitting  privileges  at  a 
hospital  participating  in  a  State  plan 
approved  under  title  XIX: 

•  Is  a  member  of  the  National  Health 
Service  Corps: 

•  Documents  a  current,  formal, 
consultation  and  referral  arrangement 
with  an  obstetrician  or  family 
practitioner  who  has  the  certification 
described  above  for  purposes  of 
specialized  treatment  and  admission  to 
a  hospital:  or 

•  Has  been  certified  by  the  Secretary 
as  qualified  to  provide  physicians’ 
services  to  pregnant  women. 

The  House  bill  (section  4482  of  H.R. 
5835)  listed  the  first  five  qualifications 
that  must  be  met  by  physicians  in  order 
for  FFP  to  be  available  for  their  services 
to  children  under  age  21  emd  pregnant 
women.  However,  the  House  bill  did  not 
include  the  sixth  provision  that  permits 
the  Secretary  to  "certify”  that  a 
physician  who  does  not  meet  those  first 
five  minimum  qualifications, 
nevertheless,  would  be  qualified  to 
furnish  services  to  children  under  age 
21  and  pregnant  women.  The  Senate 
amendment  had  no  provisions  regarding 
qualifications  of  physicians.  The 
Conference  Committee  added  the  sixth 
criterion  regarding  certification  by  the 
Secretary  (H.R.  Conf.  Rep.  No.  964, 

101st  Cong.,  2d  Sess.  896-897  (1990)). 

11.  Proposed  Changes  to  the  Regulations 

We  are  proposing  to  add  a  new 
§  441.23  to  42  CFR  part  441,  subpart  A. 
which  would  list  the  minimum 
qualifications  that  must  be  met  by 
physicians  in  order  for  FFP  to  be 
available  for  their  services  to  children 
under  21  years  of  age  and  to  pregnant 
women  on  or  after  January  1, 1992. 

We  also  propose  to  add  a  new 
paragiaph  (e)  to  §  435.1002,  which 
would  make  FFP  available,  subject  to 
the  conditions  specified  in  the  new 
§  441.23,  for  physicians’  services 
provided  on  or  after  January  1, 1992  to 
children  under  21  or  to  pregnant  women 
in  the  States,  the  District  of  Columbia, 
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the  Northern  Mariana  Islands,  and 
American  Samoa.  We  propose  to  make 
a  corresponding  change  to  §  436.1002, 
which  would  apply  in  Guam,  Puerto 
Rico,  and  the  Virgin  Islands. 

A.  Physician  Qualifications — 
Physicians’  Services  Provided  to 
Children  Under  Age  21 

Section  441.23(b)  of  the  proposed 
regulations  would  provide  that  payment 
to  States  would  not  be  made  with 
respect  to  any  amount  spent  for 
physicians*  services  furnished  by  a 
physician  on  or  after  January  1, 1992  to 
a  child  under  21  years  of  age  unless  the 
physician  meets  at  least  one  of  the 
following  criteria: 

(1)  The  physician  is  certified  in  family 
practice  or  pediatrics  by  the  medical 
specialty  board  recognized  by  the 
American  Board  of  Medical  Specialties 
for  family  practice  or  pediatrics. 

(2)  The  physician  is  employed  by,  or 
affiliated  with,  a  federally-qualified 
health  center,  as  defined  in  section 
1905(1)(2)(B)  of  the  Act. 

Under  section  1905(1)(2)(B)  of  the 
Act,  federally-qualified  health  center 
means  an  entity  which  is  receiving  a 
grant  under  section  329,  330,  or  340  of 
the  Public  Health  Service  Act;  is 
receiving  funding  from  such  a  grant 
under  a  contract  with  the  recipient  of 
the  grant,  and  meets  the  requirements  to 
receive  a  grant  under  those  sections  of 
the  Public  Health  Service  Act  listed 
above;  or,  based  on  the  recommendation 
of  the  Health  Resources  and  Services 
Administration  within  the  Public  Health 
Service,  is  determined  by  the  Secretary 
to  meet  the  requirements  for  receiving 
such  a  grant.  The  entity  may  also 
include  an  outpatient  health  program  or 
facility  operated  by  a  tribe  or  tribal 
organization  imder  the  Indian  Self- 
Deteiinination  Act.  With  regard  to 
meeting  the  requirements  to  receive  a 
grant  under  the  sections  of  the  Public 
Health  Service  Act  listed  above,  the 
Secretary  may  waive  any  of  those 
requirements  for  up  to  2  years  for  good 
cause  shown. 

(3)  The  physician  holds  admitting 
privileges  at  a  hospital  participating  in 
an  approved  State  Medicaid  plan. 

(4)  The  physician  is  a  menmer  of  the 
National  Health  Service  Corps. 

(5)  The  physician  documents  a 
current,  formal,  consultation  and 
referral  arrangement  with  a  pediatrician 
or  family  practitioner  who  has  the 
certification  described  in  criterion  (1) 
above  for  purposes  of  specialized 
treatment  and  admission  to  a  hospital. 

Under  this  provision,  we  propose  to 
define  the  term  “specialized  treatment” 
to  mean  care  beyond  the  scope  of 
general  medical  practice  which  requires 


the' expanded  knowledge,  skills,  and 
abilities  of  a  certified  pediatrician  or 
family  practitioner. 

Under  §  441.23(b)(5),  we  propose  to 
provide  that  a  non-certified  physician 
may  be  qualified  if  he  or  she  enters  into 
a  consultation  and  referral  arrangement 
with  a  certified  pediatrician  or  family 
practitioner.  Under  this  arrangement, 
the  non-certified  physician  would 
consult  with  or  refer  the  patient  to  the 
certified  pediatrician  or  family 
practitioner  for  purposes  of  specialized 
treatment  or  hospital  admission. 

We  would  require  the  arrangement  to 
be  currently  in  effect,  in  writing,  and 
provide  for  consultation  with  and 
referral  to  the  certified  physician  when 
a  Medicaid  child  is  treated  or  admitted 
to  a  hospital. 

A  suggested  form  to  document  an 
acceptable  consultation  and  referral 
arrangement  could  resemble  the 
following:  Consultation  and  Referral 
Arrangement  between  Physician 
Treating  Child  under  21  Years  of  Age 
and  Physician  Certified  in  Family 
Practice  or  Pediatrics. 

As  a  physician  specialist  certified  in 
family  practice  or  pediatrics  by  the 
medical  specialty  board  recognized  by 
the  American  Board  of  Medical 
Specialties,  I  agree  to  consult  with  and 
accept  referrals  for  diagnosis, 
evaluation,  treatment,  or  hospital 

admission  from _ ,  M.D.  for 

children  who  are  under  21  years  of  age 
and  enrolled  in  the  Medicaid  program 

for  whom _ ,  M.D.  provides 

physician  services. 

Section  1903(i)(14)(A)(v)  of  the  Act 
requires  that  referral  and  consultation 
agreements  include  a  physician  who  is 
certified  in  family  practice  or  pediatrics 
by  the  medical  specialty  board 
recognized  by  the  American  Board  of 
Medical  Specialties  for  family  practice 
or  pediatrics  as  described  in  section 
1903(i)(14)(A)(i)  of  the  Act.  Doctors  of 
osteopathy  do  not  meet  the  board 
certification  criteria  required  by  section 
1903(i)(14)(A)(i)  of  the  Act  and, 
therefore,  would  not  meet  the  criterion 
for  entering  into  an  agreement  with  a 
physician  who  does  not  meet  any  of  the 
specific  physician  qualifications. 

(6)  The  physician  is  certified  by  the 
Secretary  as  qualified  to  provide 
physicians*  services  to  children  under 
age  21. 

(7)  The  physician  is  a  Medicaid- 
qualified  provider  or  becomes  one 
between  January  1, 1992  and  December 
31, 1994. 

This  seventh  criterion  is  our  proposal 
.  to  provide  deemed  certification  for  a  3- 
year  period,  under  the  Secretarial 
certification  authority  under  criterion 
six,  to  any  physician  who  does  not  meet 


any  of  the  first  five  criteria.  We  believe 
that  this  deeming  is  necessary  to  ensure 
adequate  access  to  physicians*  services 
to  children  under  21  and  pregnant 
women  under  Medicaid  by  allowing  a 
limited  time  for  physicians  who  do  not 
meet  the  specif!^  criteria  to  do  so. 

We  considered  alternative  ways  of 
certifying  that  a  physician  who  does  not 
meet  any  of  the  five  minimum 
qualifications  listed  in  section 
1903(i)(14)(A)  of  the  Act,  as  added  by 
section  4752(e)  of  OBRA  90,  is 
otherwise  qualified  to  provide  these 
services. 

One  consideration  was  to  develop  a 
formal  certification  process  to  determine 
if  a  physician  who  does  not  meet  the 
minimum  qualifications  is  medically 
qualified  to  provide  these  services.  We 
rejected  this  alternative  as  too 
administratively  burdensome.  The 
Secretary  would  have  to  delegate 
authority  to  HFCA  to  develop 
certification  criteria,  establish  hearing 
procedures,  and  determine  if  other 
components  of  the  Department  of  Health 
and  Human  Services,  such  as  the  Public 
Health  Service,  would  need  to  be 
involved.  Also,  the  States  are  generally 
responsible  for  licensing  physicians, 
and  we  do  not  want  to  infringe  on  this 
authority. 

We  have  determined  that  an 
administrative  certification  that  the 
physician  is  medically  qualified  to 
receive  Medicaid  payment  for  certain 
services  would  be  more  feasible  than  a 
certification  by  the  Secretary.  We  would 
use  the  Secretary*s  authority  to  provide 
a  3 -year  grace  period  from  January  1, 
1992,  the  effective  date  of  OBRA  90, 
through  December  31, 1994,  for 
physicians  to  meet  at  least  one  of  the 
first  five  specified  criteria.  During  this 
time,  any  physician  who  is  a  qualified 
Medicaid  provider  under  an  approved 
State  Medicaid  plan  would  be  deemed 
certified  by  the  Secretary  as  qualified  to 
provide  physicians*  services  to  children 
under  age  21.  This  would  apply  to  any 
physician  who  is  or  who  becomes  a 
qualified  provider  during  this  3-year 
period  (that  is,  a  physician  who  was 
already  a  qualified  provider  as  of 
January  1, 1992  and  a  physician  who 
becomes  a  qualified  provider  in  March 
1993  would  both  be  deemed  certified  by 
the  Secretary  through  December  31, 
1994). 

After  December  31, 1994,  a  physician 
who  is  a  qualified  Medicaid  provider 
would  have  to  meet  one  of  the  first  five 
criteria  specified  in  section 
1903(i)(14)(A)  of  the  Act  or  be  certified 
by  the  Secretary  as  qualified  to  provide 
physicians*  services  to  children  under 
age  21. 
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Section  441.23(d)(1)  of  the  proposed 
regulations  provides  that,  for  the  period 
banning  January  1. 19%  through 
December  31. 1994.  a  physician  who  is 
a  qualified  provider  under  the  State's 
Medicaid  program  is  considered 
certified  by  the  Secretary  as  qualified  to 
provide  physicians'  services  to  a  child 
under  21  (ot  to  a  pregnant  woman  as 
discussed  under  section  n.B  of  this 
preamble).  *1110  State  determines  who  is 
a  qualified  provider  and  what 
constitutes  a  provider  agreement. 
Therefore,  any  physician  who  has  a 
provider  agreement  with  the  State 
Medicaid  agency  and  is  qualified  to 
receive  payment  fiom  the  State 
Medicaid  agraicy  for  providing 
physicians'  services  is  a  qualified 
provider  fair  these  services  faom'  January 
1, 1992  through  December  31,  1994. 

Section  441.23(d)(2)  provides  that 
effective  January  1, 1995,  Federal 
payments  to  the  State  for  physicians' 
services  to  children  under  21  and 
pregnant  women  will  not  be  made 
unless  the  provider  meets  the  minimum 
qualifications  listed  under  § 441.23(b)(1) 
through  (b)(G)  of  these  proposed 
regul^ons  for  children  under  21  (or 
§  441.23(c)(1)  through  (c)(6)  for  pregnant 
women  as  discussed  under  section  II.  B 
of  this  proamble). 

(Section  II.D.  of  this  preamble 
discusses  our  solicitation  of  public 
comments  on  the  feasibihty  of  providing 
blanket  Secretarial  certification  of 
certain  groups  of  physicians  in  order  to 
ensure  ^at  access  to  physicians' 
services  is  not  adversely  affected.) 

B.  Physician  Qualifications — 

Physicians'  Services  Provided  to 
Pregnant  Women 

Section  441.23(c)  of  the  proposed 
regulations  would  provide  that  payment 
to  States  would  not  be  made  with 
respect  to  any  amount  spent  for 
physicians'  services  furnished  by  a 
physician  on  or  after  January  1, 1992  to 
a  pregnant  woman  (or  during  the  60-day 
period  following  termination  of  the 
pregnancy)  unless*  the  physician  meets 
certain  statutory  criteria. 

Under  this  section,  physicians' 
services  for  pregnant  women  apply  to 
all  physicians'  services  for  pregnant 
women,  not  just  pregnancy  related 
services.  Physicians'  services  to 
pregnant  women  would  include 
physicians'  services  provided  to  a 
presumptively  eligible  pregnant  woman 
under  section  1920  of  the  Act  (even 
though  we  do  not  consider  these  women 
to  be  eligible  for  regular  Medicaid),  and 
to  a  woman  being  treated  during  the  60- 
day  period  beginning  on  the  date  of 
termination  of  the  pregnancy.  (Note: 
Section  1903(i)(14)(B).  as  added  by 


section  4752(e)  of  OBRA  90,  specifies  a 
60-day  postpartum  period  for  payment 
for  physicians’  services  under  this 
section.  This  postpartum  period  is 
shorter  than  other  statutorily  specified 
postpartum  periods,  such  as  sections 
1902(e)(5)  and  (6)  oHhe  Act,  which  end 
at  the  end  of  the  month  in  which  the 
60th  day  occurs.)  Under  section 
1920(d)(1)(B)  of  the  Act.  the  prenatal 
services  furnished  to  a  presumptively 
eligible  pregnant  woman  are  “medical 
assistance"  under  the  State  plan  (and 
eligible  for  FFP)  only  if  they  are 
furnished  by  a  provider  “that  is  eligible 
for  payments  under  the  State  plan.” 

This  would  be  a  provider  who  meets  all 
of  the  qualifications  under  section 
1903(i)(14)(B)  of  the  Act. 

Specifically.  §  441.23(c)  would 
provide  that  payment  to  States  would 
not  be  made  with  respect  to  any  amount 
spent  for  physicians’  services  furnished 
by  a  physician  on  or  after  January  1. 

1992  to  a  pregnant  woman  (or  during 
the  60-day  period  beginning  on  the  date 
of  termination  of  the  pregnancy)  unless 
the  physician  meets  at  least  one  of  the 
following  criteria: 

(1)  The  physician  is  certified  in  family 
practice  or  obstetrics  by  the  medical 
specialty  board  recognized  by  the 
American  Board  of  Medical  Specialties 
for  family  practice  or  obstetrics. 

(2)  The  physician  is  employed  by,  or 
affiliated  with,  a  Federally-qualifi^ 
health  center,  as  defined  in  section 
1905(1)(2)(B)  of  the  Act. 

(3)  The  physician  holds  admitting 
privileges  at  a  hospital  participating  in 
an  approved  State  Medicaid  plan. 

(4 J  The  physician  is  a  memwr  of  the 
National  Health  Service  Corps. 

(5)  The  physician  documents  a 
current,  formal,  consultation  and 
referral  arrangement  with  an 
obstetrician  or  family  practitioner  who 
has  the  certification  described  in 
criterion  (1)  above  for  purposes  of 
specialized  treatment  and  admission  to 
a  hospital. 

(6)  The  physician  is  certified  by  the 
Secretary  as  qualified  to  provide 
physicians'  services  to  pregnant  women. 

17)  The  physician  is  a  Medicaid- 
qualified  provider  or  becomes  one 
between  January  1, 1992  and  December 
31, 1994. 

The  statutory  language  of  the 
qualifications  criteria  for  physicians 
who  furnish  services  to  children  under 
age  21  is  almost  identical  to  the  criteria 
for  physicians  who  furnish  services  to 
pregnant  women.  The  exception  is  the 
specified  field  in  which  the  physician 
must  be  certified  (for  example,  family 
practice  or  pediatrics,  for  children 
under  age  21;  family  practice  or 
obstetrics,  for  pregnant  women). 


Therefore,  our  previous  discussion, 
under  section  ILA  of  this  preamble; 
regarding  the  application  and 
interpretation  of  the  second,  fifth,  and 
sixth  criteria  for  physicians'  services  to 
children  under  21  would  apply  equally 
to  physicians’  services  to  pregnant 
women,  with  recognition  of  the 
difference  in  the  field  of  certification 
and  practice.  We  are  not  repeating  the 
discussion  under  this  section. 

C.  Billing  Practices 

Billing  practices  and  financial 
arrangements  for  the  formal 
consultation  and  reforral  agreements 
described  in  sections  1903(i)(t4)(A)(v) 
and  1903(i)(14)(B)(v)  of  the  Act  are  not 
addressed  in  this  proposed  rule.  Billing 
practices  and  financial  arrangements 
would  follow  the  same  State  policies 
and  procedures  that  exist  for  current 
referral  and  consultation  agreements 
between  physicians.  The  State 
determines  whether  a  specific  billing 
practice  or  financial  arrangement 
complies  with  State  policy  and 
procedures.  However,  we  solicit 
comments  regarding  any  problems  in 
the  area  of  billing  practices  and 
financial  arrangements  between 
physicians  who  enter  into  referral  and 
consultation  agreements  vmder  these 
proposed  regulations. 

D.  Blanket  Physician  Certification 

Several  States  and  interested  parties 

have  suggested  that  certain  groups  of 
physicians  receive  blanket  Secretarial 
certification  under  the  provisions  of 
sections  1903{i)(14)(A)(vi)  and 
1903(i)(14)(B)(vi)  of  the  Act  in  order  to 
ensure  that  access  to  physicians’ 
services  is  not  adversely  affected.  We 
are  interested  in  receiving  comments 
regarding  the  impact  of  such  a  provision 
on  access  to  physicians'  services  and  the 
rationale  for  certifying  certain  groups  of 
physicians.  Categories  of  physicians  that 
might  be  recommended  for  blanket 
certification  include: 

•  Internists. 

•  Physicians,  regardless  of  specialty 
or  board-certification  status,  performing 
a  service  not  usually  related  to 
childhood  illness  or  pregnancy 

•  Physicians  boaro-eligible  in 
obstetrics  or  fomily  practice. 

•  Physician  residents  and  recent 
medical  school  graduates. 

•  Physicians  with  admitting 
privileges  at  any  Medicare-participating 
hospital  (to  address,  for  example,  6my 
State’s  practice  of  selective  contracting 
for  Medicaid  services). 

•  Physicians  providing  services 
through  a  coordinated  care  arrangement 
with  a  Medicaid  contract. 

•  Doctors  of  osteopathy. 
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•  Physicians  in  underserved  areas. 

•  Emergency  room  physicians. 

In  order  to  give  due  consideration  to 
providing  blaj^et  Secretarial 
certification  for  groups  of  physicians  as 
described  above,  we  are  soliciting 
comments  in  regard  to  the  rationale  for 
exempting  all  or  any  of  the  above  groups 
fiom  the  specific  qualifications  in 
sections  1903(i)(14).(A)  and  (B)  of  the 
Act.  We  also  want  to  be  advised  of 
situations  in  which  access  to  care  might 
be  adversely  affected  by  such  a 
proposed  regulation,  fo  addition,  we 
would  appreciate  comments  addressing 
the  specific  reasons  or  barriers  that 
prevent  certain  groups  of  physicians 
from  meeting  any  of  the  criteria 
specified  in  sections  1903(i)(14)  (A)  and 
(B)  of  the  Act;  or.  if  there  are  none,  the 
reasons  that  these  physicians  do  not 
obtain  board  certification  or  admitting 
privileges  at  a  Medicaid-participating 
hospital. 

We  will  consider  these  comments 
during  preparation  of  the  final  rule,  in 
determining  whether  any  or  all  of  the 
above  categories  of  physicians  are 
qualified  to  provide  physicians’  services 
to  children  under  age  21  and  to 
pregnant  women.  Also,  the  Secretary 
may  continue  to  use  his  authority  to 
certify  additional  physicians  as 
qualified  at  a  later  date. 

III.  Regulatory  Impact  Statement 
A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  meets  one  of  the  E.O. 
12291  criteria  for  a  "major  rule";  that  is, 
that  would  be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  r^ons;  or 

•  Significwt  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  majority  of  physicians  who 
provide  services  to  children  and 
pregnant  women  should  have  no 
difficulty  meeting  at  least  one  of  the 
criteria  specified  in  the  proposed 
regulations.  In  foct.  it  is  likely  that  most 
providers  of  these  services  already  meet 
at  least  one  (and  probably  more  than 
one)  of  the  criteria  listed.  Therefore,  we 
believe  that  the  proposed  regulations 
will  have  a  negligible  cost  impact 

Since  this  proposed  rule  would  not 
meet  any  of  these  criteria,  it  is  not 


considered  to  be  a  major  rule  and  a 
regulatory  impact  analysis  is  not 
required. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Fle;dbility  Act 
(RFA)  (5.  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  we  consider  all  hospitals, 
long  term  care  facilities,  and  ot^r 
providers  to  be  small  entities. 

Based  on  the  provisions  of  this 
proposed  rule,  we  have  determined,  and 
the  Secretary  certifies,  consistently  with 
the  Regulatory  Flexibility  Act  (RFA)  (5 

U. S.C.  601  throu^  612).  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
fact,  we  anticipate  that  less  than  5 
percent  of  the  total  number  of 
physicians  would  not  meet  any  of  these 
criteria.  Further,  we  expect  that  any 
providers  that  currently  do  not  meet  the 
requirements  of  these  provisions  will 
have  ample  time  to  do  so  dining  the  3- 
year  grace  period.  However,  to  the 
extent  that  some  providers  may  find  the 
requirements  of  these  provisions 
adverse,  we  solicit  your  comments  and 
any  available  data.  Therefore,  an  initial 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Secffon  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  an  initial  regulatory 
impact  analysis  for  any  proposed  rule 
that  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  Such  an 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  For  purposes 
of  section  1192(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  with 
fewer  than  50  beds  located  outside  of  a 
Metropolitan  Statistical  Area.  We  are 
not  preparing  a  rural  hospital  impact 
analysis  since  we  have  determined,  and 
the  Secretary  certifies,  that  this 
proposed  rule  would  not  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

V.  Other  Required  Infonhation 

A.  Collection  of  Information 
Requirements 

Section  441.23(bK5)  of  this  document 
contains  information  collection  and 
recordkeeping  requirements  that  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501  et  seq,).  These  reporting 


and  recordkeeping  requirements  are  not 
effective  until  a  notice  of  OMB’s 
approval  is  published  in  the  Federal 
Register.  The  information  collection 
requirement  concerns  an  arrangement 
between  a  non-certified  physician  who 
may  be  qualified  if.  ha  or  ^e  enters  into 
a  consultation  and  referral  arrangement 
with  a  certified  pediatrician  or  family 
practitioner.  Since  this  arrangement 
must  be  in  writing,  it  is  considered  an 
informatirm  collection  requirement 
under  the  authority  of  the  Paperwork 
Reduction  Act  of  1980.  The  respondents 
who  would  provide  the  information 
include  the  non-certified  physician  and 
the  certified  pediatrician  or  family 
practitioner.  Public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  be  ten  minutes  per 
agreement  if  the  physician  cnooses  to 
use  the  sample  form  contained  in  this 
preamble,  and  one  hour  per  agreement 
if  the  physician  produces  his  or  her  own 
written  agreement. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  and 
recordkeeping  requirements  should 
direct  them  to  the  OMB  official  whoso 
name  appears  in  the  “ADDRESSES" 
section  of  this  preamble. 

B.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  “Dates" 
section  of  this  preamble,  and  if  we 
proceed  with  t^  final  rule,  we  will 
respond  to  the  comments  in  the 
preamble  to  the  final  rule. 

List  of  Subjects 
42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children,  Grant  prOgrams-health, 
Medicaid,  Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI),  Wages. 

42  CFR  Part  43€ 

Aid  to  Families  with  Dependent 
Children,  Grant  programs-health,  Guam, 
Medicaid,  Puerto  Rico.  Supplemental 
Security  Income  (SSI),  Virgin  Islands. 

42  CFR  Part  441 

Family  planning.  Grant  programs- 
health,  Infants  and  children,  Medicaid, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Chapter  IV  is  amended  as 
follows: 

A.  Part  435  is  amended  as  set  forth 
below: 
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PART  43&-EUGIBIUTY  IN  THE 
STATES,  DISTRiCT  OF  COLUMBIA, 

THE  NORTHERN  MARIANA  ISLANDS, 
AND  AMERICAN  SAMOA 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Section  435.1002  is  amended  by 
revising  ptuagraph  (a),  adding  and 
reserving  paragraphs  (c)  and  (d),  and 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

1435.1002  FFP  for  servicM. 

(a)  Except  for  the  limitations  specified 
in  §§435.1007  and  435.1008,  and  the 
conditions  described  in  paragraph  (e)  of 
this  section,  FFP  is  available  in 
expenditures  for  Medicaid  services  for 
all  recipients  whose  coverage  is 
required  or  allowed  under  this  part. 
***** 

(e)  FFP  is  available  in  expenditures 
for  physicians’  services  provided  on  or 
after  January  1. 1992  to  children  under 
21  or  to  pregnant  women  (or  during  the 
60-day  period  beginning  on  the  date  of 
termination  of  the  pregnancy)  only  if  the 
conditions  specified  in  §  441.23  of  this 
subchapter  are  met. 

B.  Part  436  is  amended  as  set  forth 
below: 

PART  436— EUGIBIUTY  IN  GUAM, 
PUERTO  RICO,  AND  THE  VIRGIN 
ISLANDS 

1.  The  authority  citation  for  part  436 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Section  436.1002  is  amended  by 
revising  paragraph  (a),  adding  and 
reserving  paragraphs  (c)  and  (d).  and 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§436.1002  FFP  for  services. 

(a)  Subject  to  the  conditions  described 
in  paragraph  (e)  of  this  section,  FFP  is 
available  in  expenditures  for  Medicaid 
services  for  all  recipients  whose 
coverage  is  required  or  allowed  under 
this  part. 

***** 

(e)  FFP  is  available  in  expenditures 
for  physicians’  services  provided  on  or 
after  January  1. 1992  to  children  under 
21  or  to  pregnant  women  (or  during  the 
60-day  period  beginning  on  the  date  of 
termination  of  the  pregnancy)  only  if  the 
conditions  specified  in  §  441.23  of  this 
subchapter  are  met. 

C.  Part  441  is  amended  as  set  forth 
below: 


PART  441— SERVICES: 

REQUIREMENTS  AND  UMITS 
APPUCABLE  TO  SPECIRC  SERVICES 

1.  The  authority  citation  for  Part  441 
continues  to  read  as  follows: 

Authority:  Section  1102  of  the  Social 
Security  Act  (42  U.S.C  1302). 

2.  Section  441.10  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 

§441.10  Basis. 

***** 

(j)  Section  1903(i)(14)  which  lists 
minimum  qualifications  for  physicians 
in  order  for  FFP  to  be  available  for 
physician  services  to  children  under  age 
21  and  pregnant  women  (or  during  the 
60-day  period  beginning  on  the  date  of 
termination  of  the  pregnancy). 

3.  A  new  §  441.23  is  added  under 
subpart  A  to  read  as  follows: 

§ 441 .23  Conditions  for  payment  for 
physicians’  services  to  children  under  age 
21  and  pregnant  women. 

(a)  Definition  of  “specialized 
treatment."  As  used  in  this  section,  the 
term  “specialized  treatment’’  means 
care  beyond  the  scope  of  general 
medical  practice  which  requires  the 
expanded  knowledge,  skills,  and 
abilities  of  a  certified  pediatrician  or 
family  practitioner  (for  children  under 
age  21),  or  of  a  certified  obstetrician  or 
family  practitioner  (for  pregnant 
women). 

(b)  Payment  for  physicians’  services 
provided  to  children  underage  21.  FFP 
under  Medicaid  is  not  available  for 
physicians’  services  provided  on  or  after 
January  1, 1992  to  a  child  under  21 
unless  the  physiciem  meets  at  least  one 
of  the  following  criteria: 

(1)  The  physician  is  certified  in  family 
practice  or  pediatrics  by  the  medical 
sjmcialty  board  recognized  by  the 
American  Board  of  Medical  Specialties 
for  family  practice  or  pediatrics; 

(2)  The  physician  is  employed  by,  or 
affiliated  with  a  Federally-qualified 
health  center  (as  defined  in  section 
1905(1)(2)(B)  of  the  Act); 

(3)  The  physician  holds  admitting 
privileges  at  a  hospital  participating  in 
an  approved  State  Medicaid  plan; 

(4)  The  physician  is  a  member  of  the 
National  Health  Service  Corps; 

(5)  The  physician  documents  a 
current,  formal,  written,  consultation 
and  referral  arrangement  with  a 
pediatrician  or  family  practitioner  who 
has  the  certification  described  in 
paragraph  (b)(1)  of  this  section  for 
purposes  of  specialized  treatment  and 
admission  to  a  hospital; 

(6)  The  physician  is  certified  by  the 
Secretary  as  qualified  to  provide 


physicians’  services  to  children  under 
age  21;  or 

(7)  For  the  period  of  January  1, 1992 
through  December  31, 1994,  a  physician 
who  is  or  becomes  a  Medicaid  qualified 
provider  in  accordance  with  paragraph 
(d)(1)  of  this  section  will  be  considered 
certified  by  the  Secretary  as  qualified  to 
provide  physicians’  services. 

(c)  Payment  for  physicians’  services 
provided  to  pregnant  women.  (1)  For 
purposes  of  this  section,  physicians' 
services  to  pregnant  women  include 
physicians’  services  provided  to  a 
presumptively  eligible  pregnant  woman 
under  section  1920  of  the  Act  and  to  a 
woman  during  the  60-day  period 
beginning  on  the  date  of  termination  of 
the  pregnancy. 

(2)  FFP  under  Medicaid  is  not 
available  for  physicians’  services 
provided  on  or  after  January  1, 1992  to 
a  pregnant  woman  unless  the  physician 
meets  at  least  one  of  the  following 
criteria: 

(i)  The  physician  is  certified  in  family 
practice  or  obstetrics  by  the  medical 
specialty  board  recognized  by  the 
American  Board  of  Medical  Specialties 
for  family  practice  or  obstetrics; 

(ii)  The  physician  is  employed  by,  or 
affiliated  with  a  Federally-qualified 
health  center  (as  defined  in  section 
1905(1)(2)(B)  of  the  Act); 

(iii)  The  physician  holds  admitting 
privileges  at  a  hospital  participating  in 
an  approved  State  Medicaid  plm; 

(iv)  The  physician  is  a  member  of  the 
National  Health  Service  Corps; 

(v)  The  physician  documents  a 
current,  formal,  written,  consultation 
and  referral  arrangement  with  an 
obstetrician  or  family  practitioner  who 
has  the  certification  described  in 
paragraph  (c)(2)(i)  of  this  section  for 
purposes  of  specialized  treatment  and 
admission  to  a  hospital;  or 

(vi)  The  physician  is  certified  by  the 
Secretary  as  qualified  to  provide 
physician  services  to  pregnant  women. ' 

(vii)  For  the  period  of  January  1, 1992 
through  December  31, 1994,  a  physician 
who  is  or  becomes  a  Medicaid  qualified 
provider  in  accordance  with  paragraph 

(d)(1)  of  this  section  will  be  considered 
certified  by  the  Secretary  as  qualified  to 
provide  physicians’  services. 

(d)  Certification  by  the  Secretary.  (1) 
On  or  before  December  31, 1994,  a 
physician  who  is  detennined  by  the 
State  to  be  a  qualified  provider  under 
the  State’s  Medicaid  program  is 
considered  certified  by  the  Secretary  as 
qualified  to  provide  physicians’  services 
to  a  child  under  21  or  to  a  pregnant 
woman, 

(2)  Effective  January  1, 1995,  FFP  is 
not  available  for  physicians’  services: 
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(i)  Furnished  to  a  child  imless  the 
physician  meets  at  least  one  of  the 
qualifications  listed  under  paragraphs 
(b)(1)  throi^  (b)(6)  of  this  section. 

(ii)  Furnished  to  a  pregnant  woman 
unless  the  physician  meets  at  least  one 
of  the  qualifications  listed  under 
paragraphs  (c)(2)(i)  through  {c)(2)(vi)  of 
this  section. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Ingram) 

Dated:  March  25, 1993. 

William  Toby, 

Acting  Deputy  Administrator,  Health  Care 
Financing,  Administration. 

Approved:  June  16. 1993. 

Donna  E.  Shalala, 

Secretoiy. 

(FR  Doc.  93-18823  Filed  8-5-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRParts2tand76 

[MM  Docket  No.  92-264,  FCC  93-332] 

Broadcast  Services;  Cable  Television 
Act 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Fiulher  Notice  of 
Proposed  Rule  Malang  (Further  Notice) 
segment  of  the  Commission’s  Report 
and  Order/Further  Notice  of  Proposed 
Rule  Making  seeks  additional  comment 
on  a  munber  of  issues  relating  to 
implementation  of  the  anti-tiafficking 
and  cross-ownership  provisions  of  the 
Cable  Television  Constimer  Protection 
and  Competition  Act  of  1992  (1992 
Cable  Act).  Specifically,  the 
Commission  invites  further  comment  on 
estabUshing  subscriber  limits  and 
channel  occupancy  Umits.  The  Further 
Notice  segment  of  this  decision  is 
adopted  to  soUcit  substantive  input 
from  various  affected  industries  and 
from  the  public  regarding  specific 
proposals  for  the  establishment  of 
vertical  and  horizontal  ownership  limits 
as  required  by  the  1992  Cable  Act.  The 
summary  of  the  Report  and  Order 
portion  of  the  decision  may  be  found 
elsewhere  in  this  Federal  Register. 
OATES:  Comments  are  due  by  August  23, 
1993,  and  reply  conunents  are  due  by 
September  3, 1993. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  St.  NW, 
Washington,.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 


Jacqueline  Chomey,  Ma^  Media  Bureau 
(202)  632-6990. 

SUPPLEMENTARY  INFORMATION:  Thiais  a 
synopsis  of  the  Further  Notice  portion 
of  the  Commission’s  Report  and  Order/ 
Further  Notice  of  Proposed  Rule  Making 
in  MM  Docket  No.  92-264,  FCC  93-332, 
adopted  Jxme24,  and  released  July  23, 
1993.  The  complete  text  of  this  Report 
and  Order/FNPRM  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW, 
Washington,  DC,  and  also  may  be 
purchas^' from  the  Commission’s  copy 
contractor.  International  Transcription 
Service,  at  857-3800,  2100  M  Street, 

NW,  suite  140,  Washington,  DC  20037. 

Synopsis  of  Further  Notice  of  Proposed 
Rule  Makii^ 

1.  The  Commission,,  in  the  Further 
Notice  portion  of  this  Report  and  Order/ 
Further  Notice  of  Proposed  Rule  Making 
continues  its  effort  to  establish  a 
substantive  record  on  which  to  base 
vertical  and  horizontal  ownership  limits 
as  required  by  the  1992  Cable  Act.  The 
Notice  of  Proposed  Rule  Making  and 
Notice  of  Inquiry  (Notice)  initiating  this 
proceeding  was  published  at  58  FR 
3523,  January  11, 1993.  Specifically,  the 
Conunission  invites  further  comment  on 
subscriber  limits  and  on  channel 
occupancy  limits. 

I.  Subscriber  limits 

2.  Section  11(c)(2)  of  the  1992  Cable 
Act  requires  the  Commission  to 
establish  Ihnits  on  the  munber  of 
subscribers  an  entity  can  reach  through 
cable  systems  owned  by  that  entity.  In 
estabhriiing  the  ownership  limits 
mandated  by  section  11,  the  1992  Cable 
Act  directs  the  Commission  to  consider 
the  following  public  interest  objectives 
of  the  legislation:  (A)  To  ensure  that  no 
cable  operator  or  group  of  cable 
operators  can  xmfairly  impede  the  flow 
of  video  programming  from  the 
programmer  to  the  consiuner;  (B)  to 
ensure  that  cable  operators  do  not  favor 
affiliated  video  programmers  in 
determining  carriage  and  do  not 
unreasonably  restrict  the  flow  of  video 
programming  of  unaffiliated  video 
programmers  to  other  video  distributors; 
(C)  to  take  accoxmt  of  the  maricet 
structure,  ownership  patterns,  and  other 
relationships  of  the  c^le  industry, 
including  die  market  power  of  the  local 
franchise,  joint  ownei^ip  of  cable 
systems  and  video  programmers,  and 
the  various  types  of  non-equity 
controlling  interests;  (D)  to  take  into 
account  any  efficiencies  and  other 
benefits  that  might  be  gained  through 
increased  ownei^p  or  control;  (E)  to 
ensure  that  such  rules  and  regulations 


reflect  the  dynamic  nature  of  the 
communications  maricetplace;  (F)  to 
impose  limitations  that  will  not  prevent 
cable  operators  fiom  serving  previously 
unserved  rural  areas;  and  (G)  to  impose 
limitations  that  will  not  impair  the 
development  of  diverse  and  high  quality 
programming. 

3.  Althougn  the  record  in  this 
proceeding  to  date  has  enabled  the 
Commission  to  form  certain  tentative 
conclusions,  it  is  apparent  that  further 
comment  on  a  number  of  matters  is 
necessary  before  appropriate  subscriber 
limits  can  be  established.  In  brief,  the 
Commission  proposes  to.  adopt  a 
national  subscriW  Umit  of  25%  of 
homes  passed  and  to  attribute  c^le 
system  ownership  based  on  the  same 
criteria  that  is  us^  in  the  broadcast 
context  However,  the  Commission 
continues  to  seek  comment  on 
establishing  subscriber  limits  in  the 
range  of  0%  to  35%  of  homes  passed 
nationwide.  In  addition,  the 
Commission  proposes  to  permit 
ownership  of  adhtional  cable  systems, 
beyond  the  25%  limit,  if  such  systems 
are  minority  controlled. 

Applicable  Market 

4.  The  Notice  solicited  comment  on 
whether  regional  or  national  subscriber 
limits,  or  both,  are  necessary  to 
implement  the  objectives  of  the  1992 
Cable  Act.  The  Commission  now 
proposes  to  adopt  exclusively  national 
subscriber  limits.  Commenters  are  asked 
to  indicate  whether  the  proposed 
national  subscriber  limits  would  suffice 
to  implement  the  objectives  of  the  1992 
Cable  Act.  In  addition,  commenters 
should  consider  whether  the  benefits  of 
regional  concentration  outweigh  the 
possible  anti-competitive  harm  that 
such  concentration  may  have  on  the 
local  advertising  and  programming 
marketplace.  Finally,  the  Commission 
asks  whether  other  multichannel  video 
distributors  will  be  available  to  serve 
unserved  subscribers  in  all  communities 
if  regional  limits  are  imposed. 

Measurement  and  Percentage  Limitation 

5.  In  adopting  horizontal  ownership 
limits  the  Commission  wishes  to 
balance  Congress’  concerns  regarding 
the  ability  of  the  largest  multiple  system 
operators  (MSOs)  to  preclude  the  launch 
of  new  programming  services  with  the 
benefits  to  consumers  that  result  from 
some  degree  of  horizontal 
concentration.  Consequently,  the 
Commission  proposes  to  adopt  a 
horizontal  ownership  Umit  prohibiting 
MSOs  from  owning  cable  systems  that 
in  the  aggregate  reach  more  than  25%  of 
all  cable  homes  passed  nationwide. 
Nonetheless,  before  adopting  this 
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specific  limit,  the  Commission  wants  to 
Im  certain  that  we  have  fiilly  considered 
all  the  marketplace  implications  of  such 
a  limit.  Therefore,  further  comment  is 
invited  on  establishing  subscriber  limits 
in  a  range  of  20%-35%. 

6.  Commenters  favoring  limits  below 
25%  are  asked  to  indicate  how  such 
limits  can  be  squared  with  the  Senate 
Report’s  indication  that  divestiture  of 
existing  systems  was  not  intended.  In 
addition,  these  commenters  are  asked  to 
discuss  the  effect  that  such  divestiture 
would  have  on  service  to  subscribers, 
programming  carriage  agreements,  and 
on  hiture  MSO  investment  in  new 
programming  and  technology. 
Conversely,  commenters  arguing  for  a 
limit  above  25%  are  asked  to  discuss  the 
effect  that  such  limits  will  have  on  the 
ability  of  new  programming  services  to 
obtain  MSO  carriage  and  to  indicate  the 
competitive  rationale  for  a  higher  limit, 
given  the  lack  of  competition  faced  by 
most  cable  operators  locally  and  in  the 
program  acquisition  market. 

7.  We  also  ask  commenters  to  address 
the  effect  of  the  prohibitions  on  anti¬ 
competitive  practices  established  under 
section  12  and  19  of  the  1992  Act  on  the 
appropriate  level  for  subscriber  limits. 

8.  Tne  Commission  further  proposed 
to  allow  ownership  of  additional  cable 
systems,  beyond  the  limit  ultimately 
adopted,  provided  such  systems  are 
minority-controlled.  Commenters  are 
asked  to  indicate  whether  allowing  such 
increased  ownership  is  desirable  to 
encourage  minority  ownership  of  cable 
systems  as  a  means  of  encouraging 
diversity  of  programming.  Commenters 
are  also  asked  to  indicate  the 
appropriate  amount  of  such  increased 
ownership. 

9.  As  indicated  in  the  Notice,  the 
Commission  believes  it  appropriate  to 
measure  subscriber  limits  as  share  of 
homes  passed  rather  than  as  a  share  of 
cable  subscribers.  The  Commission 
prefers  a  homes  passed  standard 
because  it  more  accurately  measures  a 
cable  operator’s  potential  reach,  by 
encompassing  all  television  households 
for  which  a  particular  cable  operator  has 
the  ability  to  provide  service.  Comments 
6ire  solicited  at  to  whether  this  measure 
is  reasonable  and  appropriate  to  our 
objectives. 

10.  Also,  as  referenced  in  the  Notice, 
the  Commission  proposes  to  calculate 
compliance  with  the  national  subscriber 
limits  by  subtracting  the  number  of 
homes  passed  by  cable  systems  in  areas 
where  “effective  competition’’ — as 
defined  under  the  1992  Cable  Act — is 
established.  'The  Commission  questions, 
however,  whether  to  include  for  this 
purpose  the  definition  of  effective 
competition  which  applies  to  cable 


systems  subscrit^  to  by  fewer  than 
30%  of  the  households  in  the  franchise 
area.  Commenters  are  requested  to 
address  whether  this  definition  of 
effective  competition  is  relevant  to  the 
competitive  concerns  which  underlie 
the  establishment  of  subscriber  limits. 

In  addition,  some  commenters,  in 
response  to  the  Notice,  advocate  more 
lenient  approaches,  proposing  that  the 
Commission  eliminate  subscriber  limits 
in  communities  where  cable  operators 
face  competition  from  another 
multichannel  video  program  provider. 
The  Commission  solicits  comment  as  to 
why  a  more  lenient  definition  of 
effective  competition  would  be 
appropriate  for  purposes  of  subscriber 
limits  than  for  purposes  of  rate 
regulation  since  both  provisions  are 
concerned  with  establishing  the 
threshold  level  of  competition  at  which 
cable  operators  will  be  deterred  from 
engaging  in  anti-competitive  practices. 

Horizontal  Attribution  Standard 

11.  The  Commission  proposes  to 
adopt  horizontal  attribution  criteria 
similar  to  the  broadcast  attribution 
criteria  contained  in  §  73.3555  of  the 
Commission’s  rules.  Generally,  under 
the  broadcast  attribution  criteria,  all 
non-voting  stock  interests  (including 
most  “preferred”  stock  classes)  are 
generally  not  attributable.  All  voting 
stock  interests  of  5%  or  more  are 
generally  considered  attributable.  There 
are  several  exceptions  to  the 
presumption  of  attribution  created  by 
this  5%  benchmark.  Most  notably  there 
is  a  single  majority  shareholder 
exception,  which  provides  that  minority 
interests  will  not  be  attributed  where 
there  is  a  single  51%  shareholder.  In 
addition,  the  interests  of  “insulated” 
limited  partners  are  not  attributed.  The 
Commission  requests  further  comment 
on  whether  all  these  criteria  are 
appropriate  and  applicable  in  the  cable 
context.  Commenters  are  also  asked  to 
evaluate  the  relevance  of  any  of  the 
other  provisions  or  exceptions 
contained  in  §  73.3555  to  this 
proceeding. 

12.  Several  commenters  advocate  a 
stricter  approach,  such  as  the  video 
dialtone  attribution  standard,  which 
attributes  5%  voting  non-voting  stock 
interests  without  exception.  The 
Commission  concludes  that  such  an 
approach  is  unwarranted  in  this  context. 
In  addition,  several  cable  interests 
advocate  that  the  attribution  standard 
should  focus  exclusively  on  control, 
since  in  the  absence  of  control,  an 
operator  does  not  have  the  ability  to 
direct  a  system’s  programming  choices. 
The  Commission’s  attribution  rules  have 
long  recognized  that  parties  that  have 


less  than  a  majority  equity  interest  in  a 
media  property  can  influence 
management  and  programming 
decisions.  'The  Commission  sees  no 
reason  at  this  time  to  diverge  from  this 
longstanding  principal.  Commenters  are 
encouraged  to  discuss  these 
conclusions. 

Jurisdiction  and  Enforcement 

13.  The  Further  Notice  proposes  that 
the  Commission  enforce  the  suggested 
subscriber  limit.  The  Commission 
believes  that  in  enforcing  the  subscriber 
limits  it  may  be  unnecessary  to  institute 
a  formal  certification  process,  whereby 
all  cable  operators  must  verify  upon 
transfer  or  assignment  of  a  cable  system 
that  they  are  in  compliance  with  our 
subscriber  limits.  However,  additional 
comment  is  requested  on  whether  such 
certification  should  be  required  for 
cable  operators  currently  reaching  20% 
or  more  of  homes  passed.  Alternatively, 
it  may  be  possible  for  the  Commission 
to  adequately  monitor  and  enforce 
subscriber  limits  through  the  use  of 
readily  obtainable  public  information 
regarding  cable  system  ownership. 
Commenters  favoring  such  an  approach 
should  indicate  whether  the  necessary 
information  regarding  cable  system 
ownership  and  the  share  of  homes 
passed  by  the  largest  MSOs  is  publically 
available  and  the  appropriate  source 
that  should  be  used  to  obtain  such 
information  on  a  regular  basis.  In 
addition,  the  Further  Notice  finds  that 
the  Commission,  and  not  the  local 
franchise  authorities,  is  the  appropriate 
entity  to  consider  any  complaints 
asserting  that  a  particular  MSO  is  in 
violation  of  the  subscriber  limits.  The 
Commission  seeks  comment  on  these 
proposals. 

14.  Cable  commenters  have  also 
requested  that  the  Commission  waive  or 
exempt  MSOs  from  the  subscriber  limits 
in  instances  of  de  minimis  violations  or 
when  an  MSO  is  seeking  to  expand 
service  into  an  otherwise  unserved  rural 
area.  The  Commission  agrees  that 
waivers  may  be  appropriate  in  these 
situations  and  proposes  to  consider 
such  waiver  requests  on  a  case-by-case 
basis.  Commenters  are  invited  on  these 
conclusions  and  on  whether  waivers 
may  be  appropriate  in  other 
circumstances. 

15.  As  proposed  in  the  Notice,  the 
Commission  plans  to  review  the 
subscriber  limits  every  five  years  to 
determine  whether  such  limits  are 
reasonable  under  the  prevailing  market 
conditions.  The  Commission  solicits 
further  comment  on  this  proposal  and 
asks  commenters  to  indicate  whether 
review  every  five  years  will  be  adequate 
to  ensure  that  the  regulations  are 
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responsive  to  the  dynamic  nature  of  the 
cable  industry. 

II.  Channel  Occupancy  Limits 

16.  Section  11(c)(2)(B)  of  he  1992 
Cable  Act  requires  the  Commission  to 
establish  reasonable  limits  on  the 
number  of  cable  channels  that  can  be 
occupied  by  a  video  programmer  in 
which  a  cable  operator  has  an 
ownership  interest  (“channel  occupancy 
limits”).  By  requiring  the  adoption  of 
channel  occupancy  limits.  Congress 
sought  to  reduce  the  incentive  and 
ability  of  cable  operators  and  video 
programmers  to  engage  in  anti¬ 
competitive  practices.  In  addition,  the 
Senate  Report  expressed  concern  that 
vertical  integration  limits  diversity  of 
cable  programming  and  reduces  the 
number  of  voices  available  to  the  public. 
In  this  respect,  the  channel  occupancy 
limits  were  also  intended  to  increase  the 
diversity  of  sources  of  cable 
programming. 

17.  After  considering  the  record 
submitted  in  response  to  the  Notice,  the 
Commission  continues  to  have 
questions  and  concerns  regarding  the 
appropriate  level  at  which  to  establish 
channel  occupancy  limits  and  the 
proper  application  of  such  limits  to 
specihc  types  of  programming.  While  a 
review  of  the  record  and  the 
Commission’s  analysis  of  the  market 
structure  has  enabled  the  Commission 
to  reach  certain  tentative  conclusions, 
additional  information  regarding  how 
such  proposals  will  affect  continued 
MSO  investment  in  new  programming 
services  is  requested. 

18.  Briefly,  the  Commission  proposes 
to  adopt  a  40%  limit  on  the  number  of 
channels  that  can  be  occupied  on  a 
cable  system  by  programming  in  which 
the  particular  cable  operator  has  an 
attributable  interest.  Vertical  ownership 
attribution  for  this  purpose  would  be 
defined  by  reference  to  the  broadcast 
attribution  criteria.  In  addition,  the 
Commission  proposes  to  allow  carriage 
of  additional  vertically  integrated  video 
programmers  provided  such  video 
programmers  are  minority-controlled  or 
are  targeted  to  a  minority  audience.  The 
Commission  plans  to  count  all  activated 
channels  in  calculating  system  capacity 
and  all  channels  occupied  by  affiliated 
programming  services  would  be  counted 
toward  the  40%  limit.  However,  the 
Commission  proposes  to  exempt  local 
and  regional  programming  networks 
fi-om  such  limits. 

19.  The  Commission  further  proposes 
to  grandfather  ceuriage  of  all  vertically 
integrated  programming  services  that 
existed  as  of  the  effective  date  of  the 
1992  Cable  Act,  which  exceed  the 
channel  occupancy  limits  we  ultimately 


adopt.  The  Commission  also  proposes  to 
eliminate  channel  occupancy  limits  in 
any  community  where  efiective 
competition  is  established.  In  addition, 
the  Commission  plan  to  adopt  a 
maximum  channel  capacity  beyond 
which  the  channel  occupancy  limits 
will  no  longer  apply. 

Application  of  Channel  Occupancy 
Limits 

20.  As  observed  in  the  Notice,  the 
language  contained  in  section 
11(c)(2)(B)  of  the  1992  Cable  Act  is 
unclear  regarding  whether  the  channel 
occupancy  limits  were  meant  to  apply 
only  to  carriage  of  video  programmers 
affiliated  with  the  particular  cable 
operator  or  to  carriage  of  any  vertically 
integrated  cable  programmer  on  any 
cable  system.  Given  the  uncertainty 
surrounding  the  application  of  channel 
occupancy  limits,  the  Commission 
proposes  to  apply  such  limits  only  to 
video  programmers  that  are  vertically 
integrated  with  the  particular  cable 
operator. 

21.  Only  Tele-Communications,  Inc. 
(TQ)  an  International  Family 
Entertainment  (IFE)  offer  alternative 
approaches  to  channel  occupancy 
limits.  Comment  is  invited  on  TQ’s 
suggestion  that  the  Commission 
implement  channel  occupancy  limits  by 
measuring  bandwith  rather  than 
traditional  channels.  Commenters  are 
asked  to  discuss  whether  TQ’s 
recommended  approach  would  be 
preferable  to  a  channel  based  restriction 
and  whether  such  an  approach  would 
be  consistent  with  Congress’  direction 
that  the  Commission  establish  limits  on 
“the  number  of  channels”  that  can  be 
occupied  by  vertically  integrated 
programming.  The  Commission  also 
request  that  commenters  indicate 
whether  a  bandwith  measure  would  be 
more  adaptive  to  cable  systems 
employing  digital  signal  compression 
and  other  advanced  delivery  systems. 
The  Commission  seeks  to  adopt 
regulations  that  will  encourage  cable 
operators  to  continue  to  invest  in  the 
development  of  new  technologies  and 
innovative  program  services  and  invites 
commenters  to  indicate  whether  there 
are  alternative  approaches  that  might 
further  these  objectives.  The 
Commission  specifically  asks 
commenters  to  address  how  the  adopted 
restrictions  can  be  adapted  to  video  on 
demand  systems.  Moreover, 
commenters  are  asked  to  indicate  what, 
if  any,  provisions  should  be  made  in  the 
Commission’s  regulations  for  the  use  of 
cable  capacity  to  provide  information 
and  communications  services  as 
opposed  to  video  programming  services. 


22.  With  respect  to  IFE’s  suggestion 
that  no  channel  occupancy  limits  be 
imposed  on  cable  operators  unless  an 
unaffiliated  or  competing  video 
programmer  complains  that  it  has  been 
denied  access,  the  Commission  finds 
that  such  an  approach  would  be 
consistent  with  the  plain  meaning  of  the 
statute  and  so  declines  to  follow  this 
approach.  However,  comments  are 
solicited  on  whether  an  exception 
should  be  made  allowing  systems  to 
carry  additional  affiliated  programming 
where  no  unaffiliated  or  competing 
programmer  seeks  carriage  and  channel 
capacity  would  otherwise  go. 

Calculation  of  Channel  Capacity. 

23.  The  statutory  language  does  not 
indicate  how  a  cable  system’s  channel 
capacity  should  be  determined  for 
purposes  of  applying  channel 
occupancy  limits.  However,  the  Senate 
Report  provides  a  hypothetical 
calculation  in  which  the  cable  system’s 
broadcast,  PEG  and  leased  access 
channels  are  subtracted  firom  the  overall 
system  capacity  before  the  channel 
occupancy  limit  is  applied. 

Nevertheless,  the  Commission  believes 
that  all  activated  channels  (including 
those  used  for  non-video  services) 
should  be  taken  into  account  in 
calculating  system  capacity  for  purposes 
of  applying  channel  occupancy  limits. 
The  Commission  notes  that  cable 
operators  are  obligated  by  the  1992 
Cable  Act  to  carry  local  broadcast  and 
noncommercial  educational  channels, 
and  are  required  to  reserve  channel 
capacity  for  lease  to  unaffiliated 
programmers.  Consequently,  it  would  be 
unreasonable  to  use  such  channels  to 
reduce  the  base  of  channels  available  for 
carriage  of  vertically  integrated 
programming.  The  Commission  asks 
commenters  to  indicate  whether  thi$ 
approach  is  appropriate  and  consistent 
with  the  objectives  of  the  channel 
occupancy  limits. 

Vertical  Ownership  Attribution 
Standard 

24.  The  plain  language  of  section 
11(c)(2)  of  the  1992  Cable  Act  does  not 
indicate  the  appropriate  criteria  for 
determining  vertical  ownership 
attribution.  The  Senate  Report,  however, 
suggests  that  in  determining  what  is  an 
attributable  interest,  the  Committee 
intended  that  the  Commission  use  the 
attribution  rules  set  forth  §  73.3555 
(Notes)  of  the  Commission’s  Rules  or 
such  other  criteria  as  the  Commission 
deems  appropriate.  The  Commission 
proposes  to  apply  the  broadcast 
attribution  criteria  for  purposes  of 
applying  the  channel  occupancy  limits. 
In  so  doing,  the  Commission  dismisses 
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•  number  of  alternative  attribution 
criteria  suggested  by  commenters. 

25.  In  the  context  of  estabUshing 
limits  on  vertical  integration  in  the 
cable  industry,  the  Commission  is 
concerned  urith  identifying  interests  in 
cable  programming  services  which  are 
sufficient  to  afford  influence  or  control  - 
over  programming  decisions.  The 
Commisdon  also  seeks  to  identify 
interests  that  might  potentially  provide 
cable  operators  with  an  incentive  to 
favor  an  affiliated  programming  service 
over  an  unaffiliated  or  competing 
programming  service.  However,  these 
concerns  must  be  balanced  urith  the 
objective  of  preserving  the  benefits  and 
efficiencies  of  vertical  integration  and 
encouraging  continued  investment 
in  new  cable  programming  services.  The 
Commission  tentatively  concludes  that 
the  broadcast  attribution  criteria  are 
strict  enough  to  identify  all  interests 
that  afford  the  potential  to  exert 
influence  or  control  over  management 
or  programming  decisions,  yet  flexible 
enough  to  permit  continued  MSO 
investment  in  new  programming 
services.  Comments  are  sou^t  as  to 
whether  there  are  any  modifications  or 
additional  exceptions  that  should  be 
made  to  the  Commission’s  attribution 
criteria  to  better  adapt  them  for  this 
purpose. 

Percentage  Limitation 

26.  The  Commission  tentatively 
proposes  to  adopt  a  40%  limitation  on 
the  number  of  channels  that  can  be 
occupied  by  vertically  integrated 
programming.  The  Commission  notes 
however,  that  the  appropriate 
percentage  limitation  for  channel 
occupancy  limits  is  dependent  upon  the 
attribution  standard  we  ultimately  adopt 
to  define  vertical  integration,  and  on 
other  issues  regarding  the  application  of 
the  diaimel  occupancy  limits  to 
particular  types  of  programming.  The 
Commission  also  proposes  to  allow 
carriage  of  additional  vertically 
integrated  programming  services, 
beyond  the  40%  limit,  if  such  services 
are  minority-controlled  or  are  targeted 
to  a  minority  audience.  The 
Commission  asks  commenters  to  discuss 
whether  allowing  such  expanded 
carriage  of  minority-controlled  or 
minority  oriented  programming  services 
will  encourage  additional  minority 
ownership  and  participation  in  the 
development  of  cable  programming. 
Commenters  are  also  requested  to 
indicate  whether  the  definition  of 
"qualified  minority  programming 
source"  provided  in  the  leased  access 
provisions  of  the  Communications  Act 
would  be  appropriate  for  this  purpose. 
(47  U.S.C  532(i)(2)  defines  "qualified 


minority  programming  source”  as  a 
programming  source  "which  devotes 
substantially  all  of  its  programming  to 
coverage  of  minority  viewpoints,  or  to 
programming  directed  at  members  of 
minority  groups,  and  which  is  over  50% 
m  inority-owned. ") 

27.  Comment  is  further  solicited  on 
whether  the  proposed  40%  channel 
occupancy  limit  is  reasonable,  given  the 
structure  of  the  marketplace  and  the 
other  carriage  obligations  already 
imposed  on  cable  operators. 

Commenters  are  asked  to  submit 
whether  a  40%  limit  will  adversely 
affect  continued  MSO  investment  in  the 
development  of  new  and  irmovative 
programming  services.  The  Commission 
also  asks  commenters  to  indicate  how 
carriage  of  vertically  integrated 

ro^mming  services  will  be  affected 
y  Uie  establishment  of  a  40%  limit. 
Finally,  the  Commission  seeks  comment 
on  whether  chaimel  occupancy  limits 
should  vary  depending  on  system 
capacity  as  is  the  case  with  must-carry, 
leased  access,  and  noncommercial 
educational  carriage  requirements. 

Treatment  of  Pay  Chanijels,  Multiplexed 
Channels  and  Local  and  Regional 
Networks 

28.  The  Commission  proposes  to 
coimt  all  vertically  integrated  pay-per- 
view  and  pay-per^annel  services 
against  a  system’s  channel  occupancy 
limits.  The  Commission  disagrees  with 
commenters  who  argue  that  multiplexed 
channels  should  not  be  coimted  towards 
the  channel  occupancy  limits  because 
they  provide  subscribers  with  time 
diversity  or  who  ar^e  that  the 
Commission  should  assume  that  cable 
operators  engage  in  multiplexing  only 
when  they  are  already  carrying  a  full 
array  of  programming.  The  Commission 
proposes,  however,  to  exempt  local  and 
regional  networks  from  the  channel 
occupancy  limits  in  order  to  encourage 
the  development  of  local  cable 
programming.  Commenters  are 
requested  to  address  these  tentative 
conclusions  and  to  suggest  an 
appropriate  definition  for  local  and 
regional  programming  services  that 
should  qualify  for  this  exemption. 

29.  In  addition,  the  Commission  is  not 
persuaded  by  commenters  arguments  in 
support  of  an  exemption  for  new 
programming  services  from  channel 
occupancy  caps  for  a  period  of  five 
years.  The  Commission  believes  that  if 
the  channel  occupancy  limit  is  set  at  the 
appropriate  level,  such  an  exception  for 
new  programming  services  should  be 
unnecessary.  The  Commission  seeks 
further  comment  on  whether  such  an 
exception  is  necessary  given  the 
proposed  40%  channel  occupancy  limit. 


Commenters  are  also  asked  to  indicate 
whether,  alternatively,  the  Commission 
should  grant  waivers  to  permit  carriage 
of  new  programming  services  in 
appropriate  circumstances.  Commenters 
favoring  such  a  waiver  provision  should 
suggest  the  criteria  that  would  be 
appropriate  in  connection  with  such 
waiver  requests. 

Effect  of  Fiber  Optic  Cable  and  Digital 
Signal  Compression 

30.  The  Commission  continues  to 
support  the  proposal  in  the  Notice  to 
establish  a  channel  capacity  threshold 
beyond  which  the  channel  occupancy 
limits  would  not  apply.  As  previously 
indicated,  the  expanded  channel 
capacity  that  will  result  from  fiber  optic 
cable  and  digital  compression 
technology  will  most  likely  eliminate 
the  need  for  such  limits  to  encourage 
cable  operators  to  carry  unaffiliated  or 
competing  programming  services. 
Nevertheless,  ffie  Commission 
tentatively  concludes  that  it  is 
premature  to  establish  such  a  ceiling  at 
this  time. 

31.  Fiber  optics  and  digital  signal 
compression  are  still  in  the 
experimental  phases  and  are  presently 
being  tested  in  only  a  few  markets. 

Given  the  varioi^  potential  applications 
of  such  technologies  to  provide 
communications,  information  and  other 
non-video  services,  the  Commission  is 
imsure  what  effect  such  developments 
will  have  on  the  ability  of  unaffiliated 
video  programers  to  obtain  access  to 
vertically  integrated  systems. 
Accordingly,  the  Commission  proposes 
to  consider  the  adoption  of  an 
appropriate  channel  occupancy  ceiling 
at  a  late  date  when  there  has  bmn  an 
opportunity  to  study  the  effects  of  fiber 
optic  cable  and  digital  signal 
compression  on  the  carriage  of  video 
programming.  Alternatively,  the 
Commission  asks  commenters  to 
indicate  whether  there  is  an  identifiable 
channel  capacity  threshold  associated 
with  the  next  generation  of  cable 
technology  which  would  provide  an 
appropriate  level  beyond  which  channel 
occupancy  limits  should  no  longer 
apply.  The  Commission  also  seeks 
comment  on  whether  to  review  channel 
occupancy  limits  every  five  years 
making  such  adjustments  as  are 
appropriate  at  that  time. 

Effective  Competition 

32.  The  Commission  proposes  to 
eliminate  channel  occupancy  limits  in 
any  community  where  effective 
competition,  as  defined  under  section  3 
of  the  1992  Cable  Act,  is  established. 
The  Commission  asks  commenters  to 
address  this  proposal  and  to  indicate 
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whether  chaiuiel  occupancy  limits 
should  be  automatically  phased  out 
where  effective  competition  is 
established  or  whether  cable  operators 
should  be  required  to  obtain  a 
Commission  waiver.  Commenters  are 
also  asked  to  indicate  whether  the 
statutory  definition  of  “effective 
competition”  applicable  to  rate 
regulation  should  also  be  used  for  this 
purpose  or  whether  another  standard  of 
effective  competition  would  be  more 
appropriate.  Specifically,  the 
Commission  questions  whether  to 
include  for  this  purpose  the  definition 
of  effective  competition  which  applies 
to  cable  systems  subscribed  to  by  fewer 
than  30%  of  the  households  in  the 
franchise  area.  Commenters  are 
requested  to  address  whether  this 
definition  of  effective  competition  is 
relevant  to  the  competitive  concerns 
which  underlie  the  establishment  of 
channel  occupancy  limits. 

Grandfathering  Carriage  of  Vertically 
Integrated  Programs 

33.  The  Commission  concludes  that 
the  public  interest  would  not  be  served 
by  requiring  cable  operators  to  delete 
vertically  integrated  programming 
services  in  order  to  comply  with  the 
channel  occupancy  caps.  Accordingly, 
the  Commission  proposes  to  grandfather 
all  vertically  integrated  programming 
services  that  were  carri^  as  of 
December  4, 1992  (the  effective  date  of 
the  1992  Cable  Act),  which  exceed  the 
channel  occupancy  limits  ultimately 
adopted.  Once  additional  capacity 
becomes  available  on  a  grandfathered 
system,  however,  the  Commission 
believes  that  such  system  should  be 
prohibited  from  expanding  its  carriage 
of  vertically  integrated  programming 
services  until  su^  system  is  in  full 
compliance  with  the  channel  occupancy 
limits.  Commenters  are  invited  to 
address  our  rationale  for  proposing  such 
grandfathering. 

Enforcement 

34.  While  the  Notice  proposed  to  rely 
primarily  on  local  franchise  authorities 
to  monitor  compliance  with  the  channel 
occupancy  limits,  the  record  in  this 
proceeding  has  raised  questions  as  to 
whether  local  authorities  have  either  the 
resources  or  the  expertise  to  effectively 


monitor  compliance  with  the 
Commission’s  channel  occupancy 
limits.  For  this  reason  the  Commission 
proposed  to  retain  responsibility  for 
monitoring  and  enforcing  compliance 
with  the  (±annel  occupancy  limits. 
Commenters  are  asked  to  suggest  how 
the  Commission  can  most  effectively 
enforce  such  limits.  The  Commission 
tentatively  rejects  the  proposal  of  some 
commenters  ^at  channel  occupancy 
limits  be  enforced  on  a  compliance  only 
basis.  Such  complaint  based 
enforcement  would  only  ensure  that 
anti-competitive  practices  are 
prevented.  However,  Congress  also 
intended  such  limits  to  ensure  that  a 
diversity  of  voices  is  available  to  cable 
subscri^rs.  This  objective  can  only  be 
accomplished  by  ensuring  that  all  cable 
operators  are  in  compliance  with  the 
carriage  limits  on  vertically  integrated 
programming. 

Administrative  Matters 

Ex  Parte.  This  is  a  non-restricted 
notice  and  comment  rule  making 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Simshine 
Agenda  period,  provided  they  are 
disclosed  as  provided  in  the 
Commission’s  rules.  See  generally  47 
CFR  1.1202, 1.203  and  1.206(a). 

Comments.  Pursuant  to  applicable 
procedures  set  forth  in  §§  1.415  and 
1.419  of  the  Commission’s  rules,  47  CFR 
1.415  and  1.419,  interested  parties  may 
file  comments  on  or  before  August  23. 
1993,  and  reply  comments  on  or  before 
September  3, 1993. 

Initial  Regulatory  Flexibility  Analysis 

35.  Reason  for  the  Action:  The 
purpose  of  this  Further  Notice  is  to 
establish  rules  and  regulations  in 
accordance  with  the  ^ble  Television 
Consumer  Protection  and  Competition 
Act  of  1992  relating  to  the  development 
of  horizontal  and  vertical  ownership 
limits. 

36.  Objective  of  this  Action:  'The  1992 
Act  and  the  subsequent  actions  to 
implement  it  are  intended  to  encourage 
competition  in  the  cable  industry  and 
prevent  the  exercise  of  undue  market 
power  by  horizontally  or  vertically 
integrated  cable  systems.  This  action  is 
meant  to  assist  the  Commission  in 
adopting  reasonable  subscriber  limits 


and  channel  occupancy  limits  required 
by  the  1992  Cable  Act. 

37.  Legal  Basis:  Authority  for  the 
actions  proposed  in  this  Notice  may  be 
found  in  sections  4,  303, 613  and  617 
of  the  Commimications  Act  of  1934,  as 
amended.  47  U.S.C.  154,  303, 533. 

38.  Reporting,  Recordkeeping,  and 
Other  Compliance  Requirements 
Inherent  in  the  Proposed  Rule:  *11118 
Further  Notice  proposes  to  adopt  new 
reporting  requirements  appliance  to 
cable  systems,  in  order  to  ensure 
compliance  with  the  proposed  rules. 

39.  Federal  Rules  Which  Overlap, 
Duplicate,  or  Conflict  with  the  Proposed 
Rule:  None. 

40.  Description,  Potential  Impact  and 
Number  of  Small  Entities  Involved: 
Approximately  11,000  existing  cable 
systems  of  all  sizes  may  be  affected  by 
the  proposals  contained  in  this  Further 
Notice.  In  addition,  an  unknown 
number  of  video  programming  sources 
may  be  affected. 

41.  Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small 
Entities  emd  Consistent  with  the  Stated 
Objectives:  The  purpose  of  this  Further 
Notice  is  to  seek  comment  on  issues 
including  alternatives  that  would 
minimize  the  impact  on  small  entities. 

Ordering  Clauses 

42.  Accordingly,  it  is  ordered.  That 
piirsuant  to  the  authority  contained 
sections  2(a).  4(i)  and  (j)  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  and  the  Cable  Television 
Protection  and  Competition  Act  of  1992, 
Pub.  L.  102-385,  MM  Docket  No.  92- 
264  will  remain  open  until  such  time  as 
the  remaining  issues  relating  to  section 
11  of  the  1992  Cable  Act  are  resolved. 

List  of  Subjects 
47  CFR  Part  21 

Cable  television/multipoint 
distribution  services  cross  ownership. 
Television. 

47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  93-18651  Filed  8-5-93;  8:45  am] 
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ACTION 

Agency  Information  Collection 
Activities 

AGENCY:  ACTION,  the  Federal  Domestic 
Volunteer  Agency. 

ACTION:  Information  collection 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review. 

SUMMARY:  The  following  fonn(s)  have 
been  submitted  to  OMB  for  approval 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35).  This  entry  is  not 
subject  to  44  U.S.C.  3504(h).  Copies  of 
the  submission(s)  may  be  obtained  from 
the  ACTION  Clearance  Officer. 

DATES:  OMB  and  ACTION  will  consider 
comments  received  by  September  7, 
1993.  Send  comments  to  both; 
ADDRESSES: 

Willard  L  Hoing,  Clearance  Officer. 

ACTION,  1100  Vermont  Avenue  NW., 
Washington,  DC  20525. 

Steve  Semenuk,  Desk  officer  for  ACTION, 
Office  of  Management  ft  Budget,  3002  New 
Executive  Office  Bldg.,  Washington,  DC 
20503. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Forms:  Project  Progress  Reports 
(PPRs),  ACTION  Forms  Nos.: 
A-1020  (Older  American  Volunteer 
Programs); 

A-1035  (Special  Volunteer  Programs); 
A-1432  (Student  Commimity  ^rvice 
Program); 

A-1433  (Volunteers  in  Service  to 
America) 

Need  and  Use:  Need:  To  assure  that 
projects  fulfill  legislated  purpose  to 
monitor  progress.  Use:  To  provide 
standard  performance  reports  by 
which  progress  is  measured  and 
determine  need  for  technical 
assistance. 

Type  of  Bequest:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection. 


Respondent's  Obligation  to  Reply: 

R^uired  to  retain  benefits. 

Description  of  Respondents:  Public 
agencies  and  private  non-profit 
organizations. 

Frequency  of  Collection:  A-1020,  Semi- 
Annually  (except  when  required 
quarterly  for  projects  (1)  during  first 
year  of  operation;  (2)  with  a  new 
project  director  in  his/her  first  year, 
and  (3)  where  the  Project  Manager 
indicates  special  oversight  is  required; 
A-1035,  Quarterly;  A-1432  and  A- 
1433,  quarterly  first  year  and 
semiannually  in  suteequent  years. 
Estimated  Number  of  Annual 
Responses:  5,308 

Estimated  Average  Burden  Hours  per 
Response:  1.5 

Estimated  Annual  Reporting  or 
Disclosure  Burden: 

Reporting  only  =  3.75  hours  per 
project 

Recordkeeping  only  =  10.83  hours  per 
project 

Total  burden  per  project  =  14.58 
(average) 

Regulatory  Authority:  42  U.S.C.  4950  et 
seq. 

Dated;  July  30, 1993. 

Gary  Kowalczyk, 

Acting  Director,  ACTION. 

(FR  Doc.  93-18799  Filed  8-5-93;  8:45  am) 
MLUNO  CODE  SOSO-aS-M 


DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

Allison  Draw  Watershed,  WY;  Record 
of  Decision 

AGENCY:  Soil  Ckinservation  Service. 
USDA. 

ACTION:  Notice  of  availability  of  a  record 
of  decision. 

SUMMARY:  Frank  S.  Dickson, 

Responsible  Federal  Official  for  the 
projects  administered  under  the 
provisions  of  Public  Law  83-566, 16 
U.S.C.  1001-1008,  in  the  State  of 
Wyoming,  is  hereby  providing 
notification  that  a  record  of  decision  to 
proceed  with  the  installation  of  the 
Allison  Draw  Watershed  project  is 
available.  Single  copies  of  this  record  of 
decision  may  be  obtained  from  Frank  S. 
Dickson  at  the  address  shown  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  S.  Dickson,  State  Conservation, 


Soil  Conservation  Service,  100  East  B 
Street.  Casper.  Wyoming  82601, 
telephone  307-261-5201. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  Na 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  Local  officials) 

Dated:  July  30, 1993. 

Frank  S.  Dickson, 

State  Conservationist. 

(FR  Doc.  93-18804  Filed  8-5-93;  8:45  am) 
KLUNG  CODE  S41»-ia-M 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Middlesex-Somerset- 
Hunterdon,  N  J.  (Service  Area) 

AGENCY:  Minority  Business 
Development  Agency,  DCX3. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
under  its  Minority  Business 
Development  Center  (MBDC)  program  to 
operate  an  MBDC  for  approximately  a  3- 
years  period,  subject  to  Agency 
priorities,  recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  Budget  period 
(12  months)  is  estimated  as  $169,125  in 
Federal  funds,  and  a  minimum  of 
$29,846  in  non-Federal  (cost  sharing) 
contribution,  from  January  1, 1994  to 
December  31, 1994.  Cost-sharing 
contributions,  may  be  in  the  form  of 
cash  contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the 
Middlesex-Somerset-Hunterdon,  N.J. 
SMA  geographic  service  area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state,  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
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viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
identify  and  cotroinate  pul^ic  and 
private  sector  resouices  on  b^ialf  of 
minority  individuals  and  firms;  offer  a 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria;  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  fi^  in  providing 
business  development  services  (10 
points);  the  firm’s  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm’s 
estimated  cost  for  providing  such 
assistance  (20 points). 

An  application  must  receive  at  least 
70%  of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 


based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  MBDC  Program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  DirectOT 
will  consider  past  performance  of  the 
applicant  cm  previous  Federal  awards. 
Unsatisfactory  performance  under  prior 
Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

MBCiC’s  shall  be  required  to 


contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions,  to  assist  them  in  this 
effort,  MBDCs  may  charge  client  fees  for 
management  and  technical  assistance 
(MATA)  rendered.  Based  on  a  standard 
rate  of  $50  per  hour,  MBDCs  will  charge 
client  fees  at  20%  of  the  total  (x>st  for 
firms  with  gross  sales  of  $500,000  or 
less,  and  35%  of  the  total  cost  for  firms 
with  sales  of  over  $5004)00. 

MBIXZs  p«forming  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods. 

MBD^  with  year-to-date 
"commendable”  and  "excellent” 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional 
budget  periods,  respecdivdy.  Under  no 
circumstances  shall  an  MB£)C  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 


reviews  culmin^ing  in  year-to-date 
quantitative  and  qi^tative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  projec:t  should  continue. 
Continued  funding  will  be  at  the 
discnetion  of  MBDA  based  on  such 
factors  as  an  MBDC’s  performance,  the 
availability  of  funds  and  the  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicebls  to  Federal  assistance  awards. 

Applicants  are  notified  that  if  they 
incur  any  costs  prior  to  an  award  being 
made  they  do  so  solely  at  their  own  risk 
of  not  being  reimburse  by  the 
Government.  Applicants  are  notified 
that  notwithstanding  any  verbal 
assurance  that  they  may  have  received, 
there  is  no  obligation  on  the  part  of  DoC 
to  cover  pre-award  costs. 

If  an  application  is  selected  for 
funding.  DoC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  DoC. 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

1.  The  delinquent  account  is  paid  in  full 

2.  A  negotiated  re-paymmt  schedule  is 

established  and  ai.  le{»t  one 

paymmrt  is  received;  or 

3.  Other  arrangements  satisfactory  to 

DoC  are  made 

Applicants  are  subject  to 
Covernmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  IS  CIU  part 
26.  The  departmental  Ckents  Officer 
may  terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreemmit.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  &ilure  to  meet  cost-sharing 
requirements;  unsatisfactory 
performance  of  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance  or 
client  certification.  Such  inaccurate  or 
inflated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

Notification  must  be  provided  that  all 
non-profit  and  for-profit  applicants  are 
subj^  to  a  name  check  review  process. 
Name  checks  are  intended  to  reveal  if 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of  or  is 
presently  facing,  criminal  charges  such 
as  fiaud,  theft,  perjury,  or  other  matters 


which  significantly  reflect  on  the 
applicant’s  management  honesty  or 
financial  integrity. 

On  November  18. 1988,  Congress 
enacted  the  Drug-Free  Workpl^  Act  of 
1988  (Pub.  L.  100-690,  title  V,  subtitle 
D).  The  statute  requires  contractors  and 
grantees  of  Federal  agencies  to  certify 
that  they  will  provide  a  drug-free 
workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards.  False  information  on 
the  application  can  be  grounds  for 
denying  or  terminating  funding. 

"^rtification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements” 
and  SF-LLL,  the  "Disclosure  of 
Lobbying  Activities”  (if  applicable)  is 
required  in  accordance  with  section  319 
of  Public  Law  101-121,  which  generally 
prohibits  recipients  of  Federal  contracts, 
grants,  and  loans  from  using  legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant  or  loan. 

15  CFR  part  28  is  applicable  and 
prohibits  recipients  of  Federal  contracts, 
grants,  and  cooperative  agreements  from 
using  appropriated  funds  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  a  specific  contract,  grant,  or 
cooperative  agreement.  Form  CD-511, 
“Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Wwkplace 
Requirements  and  Lobbying”  and,  when 
applicable,  the  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  are  required. 

Notification  must  be  provided  that 
recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension.  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying” 
and  disclosure  from,  SF-LLL. 
“Disclosure  of  Lobbying  Activities.” 
Form  CD-S12  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DoC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DoC  in  accordance  with 
the  instructions  contained  in  the  award 
document 

DATES:  The  closing  date  for  application 
is  September  10, 1993.  Applications 
must  be  postmarked  on  or  before 
September  10, 1993. 
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ADDRESSES:  The  mailing  address  for 
submission  is:  New  York  Regional 
Office,  Minority  Business  Development 
Agency,  Jacob  K  Javits  Federal 
Building,  rm.  3720,  New  York,  New 
York  10278.  Area  Code/Telephone 
Number:  (212)  264-3262. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Inglehart,  Regional  Director,  New 
York  Regional  Office  at  (212)  264-3263. 
SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Inter-governmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
New  York  address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 
Dated:  July  30, 1993. 

William  E.  Fuller, 

Depu  ty  Regional  Director 

|FR  Doc.  93-18807  Filed  8-5-93;  8:45  am] 

MUJNQ  CODE  3B10-21-M 


National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Coastal 
Management  Programs 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

summary:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(CXIRM)  announces  its  intent  to  evaluate 
the  performance  of  the  New  Hampshire 
Coastal  Management  Program,  the 
Chesapeake  Bay  National  Estuarine 
Research  Reserve  in  Maryland,  and  the 
Great  Bay  (New  Hampshire)  National 
Estuarine  Research  Reserve. 

These  evaluations  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA), 
as  amended.  The  CZMA  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management.  Evaluation  of  coastal 
management  programs  and  estuarine 
reserves  require  findings  concerning  the 
extent  to  which  a  state  has  adhered  to 
the  CZM  program  or  estuarine  reserve 
management  plan  approved  by  the 
Secretary  of  Commerce,  and  adhered  to 
the  terms  of  financial  assistance  awards 
funded  under  the  CZMA.  These  reviews 
include  a  site  visit,  consideration  of 
public  comments,  and  consultations 


with  interested  Federal,  state,  and  local 
agencies  and  members  of  the  public. 
Public  meetings  are  held  as  part  of  the 
site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits: 

Tlie  New  Hampshire  Grastal 
Management  Program  site  visit  will  be 
September  20-24, 1993.  A  public 
meeting  will  be  held  Wednesday, 
September  22, 1993,  at  7  p.m.,  at  the 
Urban  Forestry  (Center,  45  Elwyn  Road, 
Portsmouth,  NH. 

The  Chesapeake  Bay  National 
Estuarine  Research  Reserve  in  Maryland 
site  visit  will  be  September  20-24, 1993. 
Public  meetings  will  be  held  on 
Tuesday,  September  21, 1993,  at  7  p.m. 
at  the  County  Administration  Building, 
Oden  Bowie  Drive,  room  2161,  Upper 
Marlboro,  MD  and  on  Thursday, 
September  23, 1993  at  7  p.m.,  at  the 
Coimty  Council  Chambers,  Level  A,  20 
West  Courtland  Street,  Bel  Air,  MD. 

The  Great  Bay  (New  Hampshire) 
National  Estuarine  Research  Reserve  site 
visit  will  be  September  27  to  October  1, 
1993.  A  public  meeting  will  be  held 
Wednesday,  September  29, 1993,  at  7 
p.m.,  at  the  New  Hampshire  Fish  and 
Game  Department,  Region  3  Office,  225 
Main  Street  (Route  155A),  Durham,  NH. 

The  States  will  issue  notices  of  the 
public  meetings  in  local  newspapers  at 
least  45  days  prior  to  the  public 
meetings  being  held,  and  will  issue 
other  timely  notices  as  appropriate. 

Copies  of  the  state’s  most  recent 
performance  reports,  as  well  as  CXIRM’s 
notifications  and  supplemental  request 
letters  to  the  states,  are  available  upon 
written  request  from  OCRM.  Written 
comments  firom  interested  parties 
regarding  these  programs  are 
encouraged  at  this  time  and  will  be 
accepted  until  15  days  after  the  site 
visit.  Please  direct  written  comments  to 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway, 
SSMC4 — llffi  Floor,  Silver  Spring,  MD 
20910.  When  the  final  evaluation 
findings  are  completed,  OCRM  will 
place  a  notice  in  the  Federal  Register 
annoimcing  their  availability. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vickie  A.  Allin,  Chief,  Policy 
(Coordination  Division,  Office  of  Ocean 
and  (Coastal  Resource  Management, 

1305  East-West  Highway,  SSMC4 — 11th 
Floor,  Silver  Spring,  MD  20910,  (301) 
713-3090. 

Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration 


Dated:  August  2, 1993. 

W.  Stanley  Wilson, 

Assistance  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

[FR  Doc.  93-18802  Filed  8-5-93;  8:45  am] 
BIUINQ  CODE  X10-0S-M 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Modification  to  below-listed 
permits:  Theater  of  the  Sea,  Permit  Nos. 
69  and  326  (P92  and  P92B):  Dolphin 
Research  (Center,  Permit  No.  514  (P53B): 
Dolphins  Plus,  Inc.,  Permit  Nos.  292  and 
577  (P234  and  P234A);  Hyatt  Regency 
Waikoloa  Resort,  Permit  No.  625  (P407). 


ADDRESSES:  Documents  concerning  the 
above  modification,  cleuification,  emd 
permits  are  available  for  review  by 
appointment  in  the  Office  of  Protected 
Resomces  and  Habitat  Programs,  NMFS, 
1335  East-West  Highway,  room  7324, 
Silver  Spring,  Maryland  20910,  (301) 
713-2289. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  pm^uant  to  the 
provisions  of  §§  216.33  (d)  and  (e)  of  the 
Regulations  (Coveming  the  Taking  and 
Importing  of  Marine  Mammals  (50  (CFR 
part  216),  the  Special  Conditions  on 
Swim-With-The-Dolphin  (SWTD) 
programs  that  apply  to  Public  Display 
Permits  Nos.  69  and  326  issued  to  the 
Theater  of  the  Sea,  Islamorada,  Florida; 
Permit  No.  514  issued  to  the  Dolphin 
Research  Center,  Marathon,  Florida; 
Permit  Nos.  292  and  577  issued  to 
Dolphins  Plus,  Inc.,  Key  Largo,  Florida; 
and  Permit  No.  625  issued  to  the  Hyatt 
Regency  Waikoloa  Resort,  Waikoloa, 
Hawaii,  are  modified  by  deleting 
Special  (Condition  D.l  and  substituting 
the  following: 

D.l.  The  Permit  Holder  is  authorized  to  use 
dolphins  in  an  experimental  human/dolphin 
swim  program  until  June  30, 1994.  The 
National  Marine  Fisheries  Service  (NMFS) 
may  modify,  suspend,  or  revoke  this 
authority  before  June  30, 1994,  if  the  SWTD 
programs  are  found  to  have  an  adverse 
impact  on  the  health  or  well-being  of  the 
animals,  if  an  ongoing  review  of  public 
display  permitauthorities,  procedures,  and 
criteria  results  in  new  regulations  that 
disallow  such  programs,  or  if  the  terms  of  the 
conditions  that  follow  are  not  met. 

Special  condition  D.3  is  deleted  and 
the  numbering  of  the  successive  special 
conditions  has  been  advanced 
accordingly.  The  wording  of  all  special 
conditions  with  the  exception  of  D.l  has 
also  been  clarified. 

This  modification  is  effective  on 
August  1, 1993. 
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Dated:  My  30, 1903. 

William  W.  Fox,  Jr., 

Director,  Office  of  Protected  Resources. 

(FR  Doc  93-18805  Filed  8-5-93;  8:45  am] 
BIUJNO  CODE  3610-22-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEtVEO  ON  OR 
BEFORE:  September  7, 1993. 

ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Hi^way, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUI>PLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing,  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  s^nificant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certihcation  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  the  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 


4.  There  are  no  known  regulatory 
alternatives  which  would  accomphsh 
the  objectives  of  the  Javits-Wagner- 
O’D^  Act  (41  U.S.C  46-48c)  in 
connection  with  die  commodities  and 
sorvioes  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Commodities 

Insulation  Tape.  Electrical 
5970-00-816-6056 

Nonprofit  Agency:  Raleigh  Lions  Clinic 
for  the  Blind.  Inc.,  RaMgh,  North 
Carolina. 

Chair,  Rotary 
7110-00-194-1611 
7110-«)-281-4469 
Nonprofit  Agency.  Custom 
Manufacturing  Services.  Inc., 
Louisville,  Kentucky. 

Services 

Commissary  Shelf  Stocking  and 
Custodial.  Columbus  Air  Force  Base. 
Missis«ppi. 

Nonprofit  Agency:  Alabama  Goodwill 
Industries.  Inc.,  Birmingham. 
Ahdjama. 

Commissary  Shelf  Stocking  and 
Custodial,  Naval  Air  Station, 
Meridian,  Mississippi. 

Nonprofit  Agency:  Alabama  Goodwill 
Industries.  Inc.,  Birmingham, 
Alabama. 

Commissary  ^elf  Stocking  and 
Custodial.  Roosevelt  Roads,  Puerto 
Rico. 

Nonprofit  Agency:  Brevard 
Achievement  Center,  Inc.,  Rockledge, 
Florida. 

Commissary  Shelf  Stocking,  Custodial 
and  Warehousing,  Tyndall  Air  Force 
Base,  Florida. 

Nonprofit  Agency:  Lakeview  Center, 
Inc.,  Pensacola.  Florida. 

Fabrication  of  Customized  Tool  Box 
Liners,  Fleet  and  Industrial  Supply 
Center.  Jacksonville,  Florida. 
Nonprofit  Agrnicy:  Arizona- Industries 
for  the  Blind,  Phoenix,  Arizona. 

Food  Service  Attendant,  Oregon  Air 
National  Guard.  Camp  Rilea  National 
Guard  Training  Site,  Building  7028, 
Warrenton,  Oregon. 

Nonprofit  Agency:  Clatsop  County 
Development  Training  Center 
Association.  Astoria.  Oregon. 
Janitorial/Custodial  Naval  and  Marine 
Corps  Reserve  Center,  1600  West 
Lafayette  Avenue.  Moundsville,  West 
Virginia. 


Nonprofit  Agmcy:  C^o  County  Council 
for  Retarded  Children,  Inc.,  Wheeling, 
West  Virginia. 

Management  of  Bachelor  Housing, 

Naval  Station,  Pascagoula, 
Mississippi. 

Nonprofit  Agency  Goodwill  Industries 
of  South  Mississippi.  Inc.,  Gulfport. 
Mississippi. 

Beverly  L.  Milkman, 

Executive  Director. 

IFR  Doc.  93-18869  Filed  8-5-93;  8:45  am] 

BiLUNO  CODE  wao-tt-a 


DEPARTMENT  OF  EDUCATION 
[CFDA  No;  84.t85A] 

Robert  C.  Byrd  Honors  Scholarship 
Program;  biviting  Applications  for  New 
Grants  for  Fiscal  Year  (FY)  1993 

PURPOSE  OF  PROGRAM:  To  provide, 
through  grants  to  States,  s^olarships 
for  study  at  institutions  of  higher 
education  to  outstanding  high  school 
graduates  who  show  promise  of 
continued  excellence,  in  an  effort  to 
recognize  and  promote  student 
excellence  and  achievement. 

ELIGIBLE  APPUCANTS:  The  50  States,  the 
District  of  Columbia,  Pumto  Rico,  the 
Virgin  Islands.  American  Samoa,  the 
No^em  Mariana  Islands,  Guam,  and 
the  Trust  Territory  of  the  Pacific  (Palau) 
are  eligible  to  apply  for  grants  under 
this  program. 

DEADLINE  FOR  TRANSMITTAL  OF 
APPLICATIONS:  9/7/93. 

DEADLINE  FOR  INTERGOVERNMENTAL 
REVIEW:  9/22/93. 

AVAILABLE  FUNDS:  $9,469,500. 

ESTIMATED  RANGE  OF  AWARDS:  $15,000  to 
$1,126,500. 

ESTIMATED  AVERAGE  SIZE  OF  AWARDS: 
$166,132. 

ESTIMATED  NUMBER  OF  AWARDS:  57. 

Note;  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

PROJECT  PERIOD:  Up  to  12  months. 

BUDGET  PERIOD:  12  months. 

APPLICABLE  REGULATIONS:  (a)  When  re¬ 
published  in  revised  form,  the  Robert  C. 
Byrd  Honors  Scholarship  Program 
regulations  in  34  CFR  part  654;  and  (b) 
The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75.60-75.62,  76,  77, 79, 80, 
82,  85.  and  86. 

SUPPLEMENTARY  INFORMATION:  On  May  • 
14, 1993,  the  Secretary  published  a 
notice  of  proposed  rulemaking  (NPRM) 
for  this  program  in  the  Federal  Register 
(58  FR  28538). 

It  is  not  the  policy  of  the  Department 
of  Education  to  solicit  applications 
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before  the  publication  of  final 
regulations.  However,  in  this  case  it  is 
necessary  to  solicit  applications  on  the 
basis  of  (he  NPRM  in  order  to  have 
sufficient  time  available  to  conduct  the 
competition  and  make  awards  prior  to 
the  end  of  the  fiscal  year  (September  30, 
1993). 

The  comment  period  for  the  NPRM 
ended  on  Jime  14, 1993.  Six 
commenters  responded  to  the 
Secretary’s  invitation  to  comment.  Many 
of  the  comments  objected  to  regulatory 
provisions  based  on  statutory 
requirements  that  the  Secretary  does  not 
have  the  authority  to  change.  The 
Secretary  anticipates  making  one  change 
to  the  proposed  regulations  based  on 
public  comment.  The  Secretary  expects 
to  add  to  §  654.5  a  definition  of  the  term 
"cost  of  attendance"  that  cross- 
references  the  definition  of  that  term  in 
section  472  of  the  Higher  Education  Act 
of  1965,  as  amended. 

Applicants  should  prepare  their 
applications  based  on  the  proposed 
regulations,  as  modified  by  the  expected 
changes  discussed  in  this  notice.  If 
additional  changes  are  made  in  the  final 
regulations,  applicants  will  be  given  an 
opportunity  to  revise  or  resubmit  their 
applications. 

FOR  APPLICATIONS  OR  INFORMATION 
CONTACT:  Patricia  W.  Gore,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  3022,  ROB-3, 
Washington,  DC.  20202-5251. 
Telephone:  (202)708-8849.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S.C.  1070d-31  to 
1070d-41. 

Dated:  July  30, 1993. 

David  A.  Longanecker, 

Assistant  Secrefaiy  for  Postsecondary 
Education. 

(FR  Doc.  93-18801  Filed  8-5-93;  8:45  am] 
BtUINO  CODE  400(M>1-e 


Advisory  Council  on  Education 
Statistics;  Meeting 

AGENCY:  Advisory  Council  on  Education 
Statistics,  Education. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
^forthcoming  meeting  of  the  Advisory 
Covmcil  on  Education  Statistics.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 


document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

OATES:  September  9, 1993,  a.m.-4  p.m. 
and  September  10, 1993, 9  a.m.-noon. 
ADDRESSES:  555  New  Jersey  Avenue, 
NW.,  room  326,  Washington,  DC  20208. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Marenus,  Executive  Director, 
Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue,  room 
400A,  Washington,  DC  20208-7575, 
telephone:  (202)  219-1839. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Education 
Statistics  (ACES)  is  established  under 
section  406(c)(1)  of  the  Education 
Amendments  of  1974,  Public  Law  93- 
380.  The  Coimcil  is  established  to 
review  general  policies  for  the  operation 
of  the  National  Center  for  Education 
Statistics  (NCES)  in  the  Office  of 
Educational  Research  and  Improvement 
and  is  responsible  for  advising  on 
standards  to  insure  that  statistics  and 
analyses  disseminated  by  NCES  are  of 
high  quality  and  are  not  subject  to 
political  influence.  The  meeting  of  the 
Council  is  open  to  the  public. 

The  proposed  agenda  includes  the 
following: 

•  NCES  Dropout  Report 

•  National  Adult  Literacy  Survey 

•  Update  on  the  National  Assessment  of 
Educational  Progress 

•  Proposals  for  future  ACES  activities 

•  Council  Business 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Executive 
Director,  Advisory  Council  on 
Education  Statistics,  555  New  Jersey 
Avenue  NW.,  room  400A,  Washington, 
DC  20208-7575. 

Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

[FR  Doc.  93-18881  Filed  8-5-93;  8:45  am] 
BIULINQ  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Floodplain/Wetiands  Involvement, 
Assessment  and  Statement  of 
Findings  for  the  Post  Waterflood  CO2 
Miscible  Flood  in  Light  Oil  Fluvial 
Dominated  Deltaic  Reservoir 
(Marginuiina  Sand)  Project,  Orange 
County,  TX,  With  Texaco  Exploration 
and  Production  Inc. 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice. 

SUMMARY:  This  is  a  combined 
Floodplain/Wetlands  Notice  of 
Involvement,  Assessment  and  Statement 


of  Findings  for  the  proposed  Post 
Waterflood  Carbon  Dioxide  (CO2) 
Miscible  Flood  in  Light  Oil  Fluvial 
Dominated  Deltaic  Reservoir 
(Marginuiina  Sand)  project  prepared 
consistent  with  10  CFR  part  1022. 

Texaco  Exploration  and  Production,  Inc. 
(Texaco),  in  conjunction  with  the  EKDE, 
proposes  to  demonstrate  the  technical 
and  economic  feasibility  of  using  a 
horizontal  CO2  injection  well  to  increase 
oil  production  in  an  existing  producing 
field  that  has  substantial  oil  and  gas 
facilities  and  activities  located  alraut  8.5 
miles  east  of  Beaumont,  Texas.  Texaco 
would  drill  several  infill  wells, 
including  a  horizontal  CO2  injection 
well,  and  initiate  a  CO2  injection 
program.  All  but  a  small  portion  of  the 
project  is  located  in  both  the  100-year 
floodplain  of  the  Neches  River  and  an 
associated  wetlands  area  in  Port  Neches, 
Texas  (see  enclosed  map).  This 
document  describes  the  effects, 
alternatives,  and  mitigative  measures 
designed  to  avoid  or  minimize  potential 
harm  to  or  within  the  affected 
floodplain/wetlands.  No  direct  or 
indirect  permanent  adverse  impacts  on 
floodplains  or  wetlands  are  expected. 
While  the  project  is  in  a  high  flood 
hazard  area,  project  implementation 
would  result  in  no  additional  potential 
flood  hazard.  Additionally,  there  would 
be  no  effect  on  the  survival,  quality,  and 
natural  and  beneficial  value  of 
wetlands.  This  document  constitutes  the 
Notice  of  Involvement  for  the  proposed 
action  and  includes  the  Floodplain/ 
Wetlands  Assessment  pursuant  to  10 
CFR  1022.12(c).  Due  to  the  urgent 
nature  of  the  project  and  in  accordance 
with  1022.18(c),  DOE  waives  the  15  day 
comment  period  associated  with  the 
Notice  as  well  as  the  15  day  public 
review  period  that  follows  the 
publication  of  the  Statement  of 
Findings.  This  proposed  action  is 
categorically  excluded  from  the 
preparation  of  an  EA  or  an  EIS  under 
the  Department  of  Energy’s  National 
Environmental  Policy  Act  (NEPA) 
Implementing  Procedures  (10  CFR  part 
1021). 

FOR  FURTHER  INFORMATION,  INCLUDING  A 
LOCATION  MAP,  CONTACT:  Dr.  Arthur  M. 
Hartstein,  FE-32,  Germantown 
Headquarters,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (301)  903- 
2760,  FAX:  (301)  903-9482. 

FOR  FURTHER  INFORMATION  ON  GENERAL 
DOE  FLOODPLAIN/WETLANDS 
ENVIRONMENTAL  REVIEW  REQUIREMENTS, 
CONTACT:  Ms.  Carol  M.  Borgstrom, 
Director,  Office  of  NEPA  Oversight,  EH- 
25,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
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Washington.  DC  20585.  (202)  586-4600 
or  (800)  472-2756. 

SUPPLEMENTARY  INFORMATK)N:  With  the 
exception  of  a  small  portion  in  the 
western  project  area,  the  entire  area  of 
the  proposed  project  is  located  in  both 
a  100-year  floodplain  of  the  Neches 
River  and  an  associated  wetlands  area. 
The  proposed  project  would  include 
drilling  both  a  horizontal  and  vertical 
CO2  injection  well  in  an  existing  field 
which  has  substantial  existing  oil  and 
gas  facilities  and  ongoing  activities. 

These  proposed  new  wells  would 
require  dredging  new  drilling  slips.  COE 
and  Texas  State  Parks  and  Wildlife 
Service  have  reviewed  all  proposed 
project  activities  (including  dredging), 
concluded  that  they  are  standard  field 
procedure  for  the  area,  and  approved  all 
project  activities  under  the  current  COE 
404  Permit.  They  further  concluded  that 
all  project  activities  (including 
dredging)  would  have  no  significant 
additional  environmental  impact. 
Impacted  vegetation  would  fully  recover 
within  one  to  two  growing  seasons.  The 
drilling  slip  for  the  first  well  measuring 
approximately  560  ft.  by  190  ft.  by  8  ft. 
would  require  removal  of  approximately 
31.000  cubic  yards  of  material.  The 
drilling  slip  for  the  second  well 
measuring  approximately  380  ft.  by  190 
ft.  by  8  ft.,  would  require  removal  of 
approximately  21.000  cubic  yards  of 
material.  Spoils  would  be  piled  directly 
adjacent  to  the  dredging  site.  A  drilling 
bai^e  would  then  be  floated  to  the  new 
well  locations  via  existing  access  canals 
and  drilling  activities  would  occur. 
These  wells  would  be  analyzed  and 
results  would  be  incorporated  into 
reservoir,  production,  and  injection 
models.  Upon  the  completion  of  drilling 
activities,  the  drilling  barge  would  be 
removed.  Based  on  subsequent  project 
performance.  Texaco  would  determine 
whether  additional  production  or 
injection  wells  should  be  drilled. 

Minor  site  dredging  required  to 
prepare  a  separate  slip  for  a  production 
barge  would  involve  the  partial  removal 
of  an  existing  6  ft.  high  spoils  (dredged 
material)  bank  directly  adjacent  to  an 
access  canal  (see  figures  1  and  2).  COE 
and  Texas  state  officials  concluded 
these  activities  to  also  be  standard  for 
the  area,  and  that  they  would  have  no 
additional  long-term  environmental 
impact.  The  existing  spoils  bank 
currently  measures  70  ft.  wide  by  6  ft. 
high  (measured  fi'om  mean  water  level) 
and  runs  along  the  bank  of  the  access 
canal.  The  total  volume  of  material  to  be 
dredged  would  be  approximately  9000 
cubic  yards,  with  the  area  to  be  dredged 
measuring  approximately  70  ft.  by  235 
ft.  (see  Figure  2).  Material  would  be 


dredged  to  a  depth  of  10  ft.  below  mean 
water  level.  Spoil  material  would  he 
deposited  directly  adjacent  to  both  the 
newly  dredged  site,  and  the  existing 
spoils  bank.  A  layer  of  limestone  (a 
limestone  mat)  measuring  235  ft.  long 
by  70  ft.  wide  by  4  ft.  thi^  would  then 
be  laid  in  the  excavated  hole  in  the  slip 
bottom  to  form  a  mat  for  the  production 
barge.  The  total  volume  of  limestone 
required  would  be  approximately  2500 
cubic  yards.  The  top  of  the  limestone 
mat  would  be  approximately  at  the  same 
level  as  the  slip  bottom.  Two  production 
barges  would  then  be  placed  on  the 
limestone  pad  directly  adjacent  to  each 
other.  These  barges  would  measure  54 
ft.  by  125  ft.  by  10  ft.,  and  64  ft.  by  90 
ft.  by  12  ft.  respectively.  Each 
production  barge  would  contain  a 
compressor  and  a  CXDj  injection  pump. 
Upon  project  completion,  the  bai^e  and 
facilities  would  be  removed,  but  the 
limestone  mat  would  remain,  which  is 
standard  field  procedure  for  the  area. 
These  activities  also  were  reviewed  by 
CXDE  and  Texas  state  officials,  were 
found  to  be  a  standard  procedure  for  the 
area,  having  no  long-term 
environmental  impact,  and  were 
approved  under  the  current  404  Permit. 

Texaco  would  also  "workover"  12 
wells  located  in  both  a  100-year 
floodplain  and  an  associated  wetlands 
area,  converting  eight  to  production 
wells  and  four  to  injection  wells. 
Additional  wells  also  may  be  worked- 
over,  as  needed,  for  routine 
maintenance.  The  project  would  also 
install  other  required  field  operating 
and  safety  equipment  at  existing 
production  facilities. 

A  4V2  mile  CO2  pipeline  would  be 
Imd  in  an  existing  pipeline  corridor 
from  a  pre-existing  CO2  pipeline  west  of 
the  project  area  to  the  project  site.  COE 
and  Texas  state  officials  reviewed  all 
activities  associated  with  pipeline 
installation,  concluded  that  these 
activities  would  have  minimal 
environmental  impact,  and  also 
approved  them  under  the  current  Army 
Corps  of  Engineers  404  Permit.  The 
pipeline  would  be  installed  through 
approximately  14,000  ft.  of  open  water 
and  approximately  9000  ft.  of  vegetated 
wetland.  This  activity  would  require 
excavating  a  ditch  measuring  9000  ft. 
long  by  4  ft.  wide  by  4  ft.  deep,  resulting 
in  approximately  9700  cubic  yards  of 
spoil  material.  The  spoil  would  be 
temporarily  piled  on  either  side  of  the 
ditch  so  as  not  to  interfere  with  water 
flow.  Once  the  pipeline  is  in-place,  the 
ditch  would  be  backfilled  to  the 
maximum  extent  practicable  with 
available  spoil.  Impacted  vegetation 
would  fully  recover  within  one  to  two 
growing  seasons.  Upon  initiation  of 


injection  activities,  CO2  would  be 

Eurchased  and  transported  fi'om  a  near- 
y  facility  via  the  new  pipeline. 

During  project  development,  all 
possible  project  alternatives  were 
considered,  including  utilizing  alternate 
sites  (locations)  and  alternate  actions 
(processes  and  materials).  During 
project  design,  the  Texas  State  Parks 
and  Wildlife  Service  was  consulted  to 
determine  impact  minimization 
measures.  The  project  was  redesigned  to 
include  only  locations,  processes,  and 
materials  which  would  eliminate  or 
mitigate  environmental  impacts. 
Examples  of  the  mitigative  measures 
incorporated  into  this  proposed  action 
include: 


a.  Installing  air  control  devices  that 
would  minimize  air  emissions  to  levels 
well  below  allowable  limits; 

b.  Utilizing  a  minimum  amount  of 
equipment  on  the  site,  thus  minimizing 
associated  environmental  impacts; 

c.  Utilizing  CO2  that  would  otherwise 
be  released  into  the  atmosphere,  thus 
reducing  area  CO2  emissions; 

d.  Utilizing  any  dredged  topsoil  to 
reconstruct  wetlands;  and 

e.  elevating  flood  sensitive  equipment 
on  platforms  at  least  eight  feet  above  the 
surrounding  terrain,  thus  minimizing 
hazards  during  seasonal  high  water 
episodes. 

For  these  reasons,  this  project  design 
would  have  the  lowest  potential  for 
adverse  environmental  impacts  relative 
to  other  alternatives.  Selecting  an 
alternative  project  site  or  alternative 
actions  likely  would  not  result  in 
reduced  potential  environmental 
impacts  and  possibly  would  reduce 
overall  project  performance. 

Because  of  previous  floodplain  and 
wetlands  damage  resulting  from  intense 
historic  oil  and  gas  production,  the  no¬ 
action  alternative  would  result  in  little 
or  no  environmental  benefit  relative  to 
project  implementation.  Thus,  not 
implementing  the  project  would  have 
no  effect  on  either  lowering 
environmental  impacts  relative  to 
project  implementation,  or  in  helping  to 
restore  area  floodplains  and/or  wetlands 
to  pre-activity  conditions. 

The  entire  project  area  has  been 
classified  as  ^ing  within  the  100-year 
floodplain  area  as  determined  by  Flood 
Insurance  Rate  Maps  (FIRMs)  and 
within  a  wetlands  area  as  determined  by 
analysis  of  U.S.  Geological  Survey 
Topographical  Maps  and  fiom 
discussions  with  Texas  state  wetland 
authorities.  The  proposed  action  would 
conform  with  applicable  state  and  local 
floodplain  protection  standards. 
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Issued  in  Washington,  DC.  on  August  2, 
1993. 

Arthur  M.  Hartatein, 

Deputy  Director,  C^fice  of  Oil  and  Gas 
Processing. 

[FR  Doc  93-18857  Filed  8-5-93;  8:45  am) 
BILUNQ  CODE  G46fr^-e 


Roodplain/Wetlande  Involvement, 
Assessment  and  Notice  of  Statement 
of  Findings  for  the  West  Hackberry 
Tertiary  Profect,  Cameron  Parish, 
Louisiana  With  Amoco  Production  Co. 

AGENCY:  Department  of  Energy  (DOE). 
ACnON:  Notice. 

SUMMARY:  This  is  a  combined 
Fioodplain/Wetlands  Notice  of 
Involvement,  Assessment  and  Statement 
of  Findings  for  the  proposed  West 
Hackberry  Tertiary  Project  prepared 
consistent  with  10  CFR  part  1022. 

Amoco  Production  Company  (Amocd), 
in  conjunction  with  DOE,  proposes  to 
demonstrate  the  technical  and  economic 
feasibility  of  using  air  to  displace  a 
water  invaded  oil  colunm  to  promote 
gravity  drainage  and  thus  increase  oil 
production  in  an  existing  producing 
field  with  substantial  oil  and  gas 
facilities  and  activities  located  in 
northern  Cameron  Parish,  Louisiana, 
approximately  2  miles  west  of  the 
Strategic  Petroleum  Reserve’s  West 
Kackl^rry  facility.  Additional  oil 
recovery  would  be  expected  in  response 
to  an  in-situ  combustion  front,  which 
ivill  occur  within  the  reservoir  and 
serve  to  increase  oil  mobility.  The 
Amoco  project  would  require  no  major 
field  modifications  to  surface  facilities. 
The  entire  project  area  is  located  within 
both  a  100-year  floodplain  and  an 
associated  wetlands  area  of  a  coastal 
zone  area  in  Lake  Charles,  Louisiana. 
This  document  describes  the  effects, 
alternatives,  and  mitigative  measures 
designed  to  avoid  or  minimize  potential 
harm  to  or  within  the  affected 
fioodplain/wetlands.  No  direct  or 
indirect  permanent  adverse  impacts  on 
floodplains  or  wetlands  are  expected. 
While  the  entire  project  is  in  a  high 
flood  hazard  area,  project 
implementation  would  result  in  no 
ad^tional  potential  flood  hazard. 
Additionally,  there  would  be  no  effect 
on  the  survival,  quality,  and  natimd  and 
beneficial  value  of  wetlands. 

This  dociunent  constitutes  the  Notice 
of  Involvement  for  the  purposed  action 
and  includes  the  Floodplain/Wetlands 
Assessment  pursuant  to  10  CFR 
1022.12(c).  Due  to  the  urgent  nature  of 
this  project  and  in  accordance  with 
§  1022.18(c).  DOE  waives  the  15-day 
comment  period  associated  with  the 


Notice  of  Involvement  as  well  as  the  15- 
day  public  roview  period  that  follows 
the  publication  of  me  Statement  of 
Finmngs.  This  proposed  action  is 
categorically  excluded  frnm  the 
preparation  of  an  EA  or  an  EIS  under 
the  Department  of  Energy’s  National 
Environmental  Policy  Act  (NEPA) 
Implementing  Procedures  (10  CFR  part 
1021). 

FOR  FURTHER  MFORMATIONi  INCLUDING  A 
LOCATION  MAP,  CONTACT:  Dr.  Arthur  M. 
Hartstein,  FE-32,  Germantown 
Headqiiarters,  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW..  Washington,  DC  20585,  (301)  903- 
2760,  FAX:  (301)  903-9482. 

FOR  FURTHER  INFORMATION  ON  GENERAL 
DOE  FLOODPLAINfWETLANOS 
ENVIRONMENTAL  REVIEW  REQUIREMENTS, 
CONTACT:  Ms.  Carol  M.  Borgstrom, 
Director,  Office  of  NEPA  Oversight,  EH- 
25,  U.S.  Department  of  Energy,  1000 
Independence  Avenue  SW.,  Washington 
DC  20585,  (202)  586-4600  or  (800)  472- 
2756. 

SUPPLEMENTARY  INFORMATION:  The  entire 
area  of  the  proposed  project  is  located 
in  both  a  100-year  floodplain  and  an 
associated  wetlands  of  a  coastal  zone 
area.  This  proposed  project  that  would 
not  require  major  field  modifications  to 
smface  facilities  has  received  COE 
approval  under  General  Permit  NOD- 
22,  which  is  issued  when  planned 
activities  are  ongoing  in  the  area  have 
been  proved  to  have  minimal  impact  on 
the  environment. 

Activities  associated  with  this  project 
would  include  floating  a  concrete 
production  barge,  measuring  30  ft.  by 
120  ft.,  to  an  existing  drilling  slip  at  the 
project  site  via  existing  access  canals. 
Two  compressors  would  be  located  on 
the  barge.  To  prepare  the  site  for  the 
barge,  bucket  dredging,  allowed  under 
the  existing  COE  permits  because  of  the 
minimal  associated  environmental 
impact,  would  remove  an  average  of  3 
ft.  of  material  from  the  irregular  slip 
bottom,  or  approximately  4,000  cubic 
yards  of  dredged  materid  (spoil).  All 
spoil  would  to  placed  on  an  existing 
spoil  bank  directly  adjacent  to  the  site. 

A  layer  of  shells  (shell  pad)  measuring 
50  ft.  wide  by  140  ft.  long  by  5  ft.  thick 
would  then  be  laid  in  the  excavated 
hole  in  the  slip  bottom,  which  would 
require  approximately  1,300  cubic  yards 
of  shell  material  to  be  barged  to  the 
project  site  via  existing  access  canals. 
The  production  barge  would  be  placed 
on  the  shell  pad  in  water  approximately 
5  to  6  ft.  deep.  The  top  of  the  shell  pad 
would  be  at  approximately  the  same 
level  as  the  slip  bottom,  llie  only 
environmental  impact  associated  with 
this  activity  would  be  a  minor  short¬ 


term  impact  on  a  small  number  of 
indigenous  flora  and  fauna  due  to  the 
removal  of  marsh  bottom  material. 
Installation  of  the  production  barge 
would  be  tied  to  the  timing  of  pn^udng 
well  workovers  which  would  be 
dictated  by  the  advance  of  the  flood 
front.  Upon  completion  of  the  project, 
the  barge  and  facilities  would  be 
remov^,  but  the  shell  pad  would 
remain,  which  is  standard  procedure  in 
the  area.  Any  associated  long-term 
environmental  impacts  would  be 
expected  to  be  minimal  since  the  top  of 
the  shell  pad  is  deeper  than  the 
surrounding  marsh  bottom  and  the  slip 
would  eventually  be  covered  by  marsh 
sediment. 

New  flowlines  would  be  laid  along 
existing  flowline  corridors,  thus 
minimizing  potential  associated 
environmental  impacts.  The  installation 
of  tliese  flowlines  has  been  approved 
imder  the  U.S.  Army  Corps  of  Engineers 
(COE)  General  Permit  NO£>-22  b^use 
their  installation  has  been  foimd  to  have 
minimal  environmental  impact  by  the 
COE.  These  flowlines  would  either  be 
laid  on  the  ground;  laid  on  pre-existing 
platform;  be  buried;  laid  on  an  existing 
pipe  rack;  or  laid  on  a  new  pipe  rack, 
which  would  be  installed  when 
flowlines  must  be  laid  over  open  water. 
A  flowline  would  also  be  laid  on  a  new 
above  the  water  pipe  bridge  directly 
adjacent  to  an  existing  foot  bridge.  Also, 
a  separate-test-and-boost  (STAB)  facility 
would  be  installed  at  existing  facilities. 
A  natural  gas  liquids  recovery  unit  may 
also  be  required  and  would  be  installed 
at  existing  facilities.  After  produced 
fluids  are  separated  and  tested,  they 
would  be  piped  via  an  existing  pipeline 
to  Amoco’s  central  production  facility 
for  treatment.  Undesired  produced  gas 
would  be  either  sold  or  injected  into 
low  pressure  oil  reservoirs. 

“Workovers”  would  begin  by 
converting  two  producing  wells  to 
injection  wells.  Two  additional 
producing  wells  may  also  be  converted 
to  injector  wells  based  on  overall  project 
need.  Typical  workover  procedures 
include:  Cleaning  out  the  wellbore; 
perforating  the  full  prospective  injection 
interval;  and  completing  the  well  with 
new  packers,  tubing,  and  wellhead. 
Amoco  would  recondition  or 
recomplete  10  wells  to  serve  as 
producing  wells  and/or  monitoring 
wells.  Air  would  be  injected  at  a  total 
rate  of  4  million  standard  cubic  feet  per 
day  (MMSCFND).  Oil  recovery  would  be 
expected  in  response  to  an  in-situ 
combustion  frnnt,  which  would  occur 
within  the  reservoir  and  serve  to 
increase  oil  mobility.  Once  formation 
breakthrough  occurs,  a  separate  gas  lift 
compressor  would  be  required  for  the 
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gas  lift  system  and  would  be  located  on 
the  production  barge.  Produced  gas 
would  either  be  sold  or  injected  into 
low  pressure  rerarvoirs.  To  inject  the 

E reduced  gas,  a  booster  compressor  may 
a  required,  which  would  al^  be 
locatM  on  die  production  barge.  Pulse  • 
neutron  logs,  bottom  hole  pressure 
surveys,  temperature  surveys,  and 
spinner  surveys  may  be  run  in  both 
production  and  monitor  wells  to  assess 
project  effectiveness.  Produced  oil  and 
gas  samples  would  be  periodically 
analyzed  for  composition  and  physical 
properties.  A  grant  would  also  m 
provided  to  Louisiana  State  University 
to  study  various  aspects  of  the  project. 

During  project  development,  Amoco 
considered  all  possible  project 
alternatives,  including  utilizing 
alternate  sites  (locations)  and  alternate 
actions  (processes  and  materials).  The 

firoject  was  redesigned  to  include  only 
ocations,  processes,  and  materials 
which  either  eliminate  or  mitigate 
potential  environmental  impacts. 
Examples  of  these  mitigative  measures 
incorporated  into  this  proposed  action 
include: 

a.  Conducting  all  required  well 
activities  throu^  existing  wellbores, 
thus  eliminating  potential 
environmental  risk  associated  with 
drilling  new  wells; 

b.  Luting  equipment  and  facilities  at 
field  sites  which  have  been  used  as  a 
production  facility  in  the  past,  thus 
eliminating  the  need  for  additional  land 
usage; 

c.  Conducting  only  minimal  dredging 
and  only  in  existing  canals  and 
waterways,  thus  minimizing  dredging 
impacts; 

a.  Transporting  all  produced  fluids 
through  existing  flowlines  (when 
existing  flowlines  are  useable)  for 
treatment  at  an  existing  central 
production  facility,  and  injecting  all 
produced  water  into  currently  utilized 
salt  water  disposal  wells,  thus 
eliminating  impacts  associated  with  the 
need  for  additional  disposal  equipment 
and  facilities;' 

e.  Disposing  of  all  produced  gas  by 
either  selling  it  or  injecting  it  into  low 
pressure  oil  reservoirs,  thus  eliminating 
impacts  associated  with  gas  flaring;  and 
f.  Locating  any  new  flowlines  (only  if 
none  are  present  or  useable)  in  existing 
flowline  corridors  (where  flowlines  are 
already  in  place)  whenever  possible, 
and  back'fiUing  trenches  when  flowline 
trench  excavation  is  required,  thus 
minimizing  environmental  impacts. 

For  these  reasons,  this  project  design 
would  have  the  lowest  potential  for 
adverse  environmental  impacts  relative 
to  other  alternatives.  Selecting  an 
alternative  project  site  or  actions  would 


likely  not  result  in  reduced  potential 
environmental  impacts  and  possibly 
would  reduce  overall  project 
performance. 

Because  of  extensive  existing 
floodplain  and  wetlands  damage 
resulting  from  almost  70  years  of  intense 
oil  and  gas  production,  the  no-action 
alternative  would  result  in  little  or  no 
environmental  beneQt  relative  to  project 
implementation.  Thus,  not 
implementing  the  project  would  have 
no  effect  on  either  reducing 
environmental  impacts  relative  to 
project  implementation,  or  in  helping  to 
restore  area  floodplains  and  wetlands  to 
pre-activity  conditions. 

The  entire  project  area  is  classified  as 
a  100-year  floodplain  area  by  Flood  ' 
Insurance  Rate  Maps  (FIRM’s)  and  as  a 
wetlands  area  by  U.S.  Geological  Srirvey 
Topographical  Maps.  The  proposed 
action  would  conform  with  applicable 
state  and  local  floodplain  protection 
standards. 

Issued  in  Washington,  DC,  on  August  2, 
1993. 

Arthur  M.  Hartstein, 

Deputy  Director,  Office  of  Oil  and  Gas 
Processing. 

IFR  Doc.  93-18858  Filed  8-5-93;  8:45  am] 
Biumo  CODE  •460-01-^ 


DOE  Response  To  Recommendation 
93-3  of  the  Defense  Nuclear  Facilities 
Safety  Board  Improving  DOE  Technical 
Capability  in  Defense  Nuclear  Facilities 
Pregrams 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  and  request  for  public 
comment. 

SUMMARY:  Pursuant  to  section  315(b)  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  42  U.S.C.  2286d(b),  ^e 
Department  of  Energy  (DOE)  hereby 
publishes  notice  of  a  response  of  the 
Secretary  of  Energy  (Secretary)  to 
Recommendation  93-3  of  the  Defense 
Nuclear  Facilities  Safety  Board, 
published  in  the  Federal  Register  on 
June  8, 1993,  (58  FR  32109)  concerning 
improving  DOE  technical  capability  in 
defense  nuclear  facilities  programs. 
DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary’s 
response  are  due  on  or  before  September 
7, 1993. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary’s  response  to:  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW.,  Suite  700,  Washington, 
DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  P.  Crumbly,  Assistant  Secretary 


for  Environmental  Restoration  and 
Waste  Management,  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585. 

Issued  in  Washington,  DC,  on  July  22, 

1993. 

Mark  B.  Whitaker, 

Acting  Departmental  Representative  to  the 
Defense  Nuclear  Facilities  Safety  Board. 

July  23, 1993. 

The  Honorable  John  T.  Conway,  Chairman 
Defense  Nuclear  Facilities  Safety  Board,  625 
Indiana  Avenue,  NW.,  Suite  700, 
Washington,  D.C.  20004. 

Dear  Mr.  Q>nway:  On  June  1, 1993,  the 
Defense  Nuclear  Facilities  Safety  Board 
approved  Recommendation  93-3  which  deals 
with  improving  the  technical  capability  of 
personnel  associated  with  defense  nuclear 
facilities  programs.  Recommendation  93-3  is  ’ 
accepted  by  the  Department  and  the  basis  of 
our  acceptance  is  discussed  below. 

The  Department  has  established  a 
statement  of  core  values  which  captures  the 
substance  of  this  Recommendation  regarding 
a  commitment  to  improving  the  capabilities 
of  our  staff.  In  addition,  a  specific  policy 
expanding  the  appropriate  core  value 
statements  in  this  area  will  be  issued  by 
October  31, 1993. 

We  will  seek  excepted  appointment 
authority  through  appropriate 
Administration  and  congressional  processes. 
The  functions,  numbers,  and  locations  of  the 
positions  for  which  this  authority  is  needed 
are  yet  to  be  developed.  We  are  now 
initiating  an  effort  leading  to  achieving  this 
objective  in  advance  of  submitting  a  detailed 
implementation  plan. 

We  agree  that  a  technical  personnel 
coordinator  is  necessary  to  assure  timely  and 
effective  program  execution.  This  coordinator 
must  be  qualified  in  technical  training  and 
recruitment  and  have  a  personal  commitment 
and  enthusiasm  to  forge  a  steadily  improving 
program  of  technical  qualification.  He  or  she 
will  have  the  authority  to  represent  me  and 
must  have  credibility  with  line  managers  to 
assure  their  needs  are  receiving  proper 
priority.  Additionally,  this  coordinator  must 
have  access  to  all  top  executives  to  assure 
that  other  competing  forces  do  not  dilute  the 
focus  of  this  effort.  These  attributes  for  the 
coordinator  are  key  for  realizing  our 
objectives.  However,  the  organizational 
assignment  of  the  coordinator  can  be  made  in 
a  number  of  areas  and  still  be  successful.  In 
this  regard,  the  eppropriate  individual  to 
provide  overall  management  on  these 
initiatives  is  the  Assistant  Secretary  for 
Human  Resources  and  Administration.  Since 
his  responsibilities  cover  many  intimately 
related  supporting  activities  in  the  personnel 
and  training  areas,  segregation  of  this 
initiative  would  detract  from  clear 
accountability.  I  will  assure  that  the  Assistant 
Secretary  has  the  authority,  resources,  and 
support  to  carry  out  this  mandate. 

We  will  develop  a  broadly-based  program 
giving  strong  consideration  to  each  of  the 
specific  initiative  you  recommended  in  the 
areas  of  internal  initiative,  independent 
external  assessment,  and  internal 
assessments. 
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As  not«d  in  my  June  14, 1993,  letter,  this 
provides  the  opportunity  for  the  Department 
to  reevaluate  current  and  past  Board 
recommendations  related  to  training  and 
qxialification  and  deal  with  them 
comprehensively.  An  "ad  hoc"  work  group  to 
respond  to  Recommendation  93-3  has  been 
established  and  is  reporting  to  the  AcUng 
Under  Secretary.  Th^  group  will  be  working 
with  the  task  group  you  have  created  to 
address  this  recommendation. 

Sincerely, 

Hazel  R.  O’Leary. 

IFR  Doc.  93-18859  Filed  8-5-93;  8:45  am] 
wujNO  cooe  ssso-oi-ai 

Federal  Energy  Regulatory 
Commission 

Third  Party  Contractors  Qualified  To 
Prepare  Environmental  Impact 
Statements  Under  the  Provisions  of 
Section  2403(a)  of  the  Energy  Policy 
Act  of  1992 

August  2, 1993. 

On  February  25, 1993,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  announced  in  the  Federal 
Register  that  three  firms  were  qualified 
as  third  party  contractors  to  prepare 
environmental  impact  statements  (EISs) 
for  hydroelectric  projects  under  the 
provisions  of  the  Section  2403(a)  of  the 
Energy  Policy  Act  of  1992.  The  three 
firms  are:  CH2M  Hill;  EBASCO  Services 
Incorporated;  Stone  &  Webster 
Environmental  Services. 

On  May  4, 1993,  the  Commission 
solicited  in  the  Commerce  Business 
Daily,  qualifications  statements  from 
other  contractors  seeking  status  to 
prepare  environmental  impact  statement 
(EI&)  under  the  Third  Party  Contracting 
provisions  of  section  2403(a). 

A  technical  panel  of  7  Commission 
employees  independently  evaluated  the 
statements  of  qualifications  submitted. 
Twenty-four  contractors  met  the 
minimiun  qualifications.  *1110  names  of 
the  24  appear  below. 

(1)  VERSAR,  Inc. 

(2)  HDR  Engineering 

(3)  Black  &  Veatch 

(4)  EDAW  Inc. 

(5)  Bums  &  McConnell 

(6)  TAMS  Consultants  Inc. 

(7)  Dames  k  Moore 

(8)  Mead  k  Hunt,  Inc. 

(9)  Woodward-Clyde  Consultants 

(10)  Acres  International  Corn. 

(11)  Northrop,  Devine  k  Taroell,  Inc. 

(12)  Parsons  Brinckerhoff 

(13)  Lawler,  Matusky  k  Shelly  Engineers 

(14)  Chambers  Group  Inc. 

(15)  Greystone  Development 
Consultants 

(16)  R.W.  Beck  k  Associates 

(17)  Louis  Berger  k  Associates,  Inc. 


(18)  RMC  Enviromental  Services,  Inc. 

(19)  ENTRDC,  Inc. 

(20)  parametrix,  Inc. 

(21)  ^  Engineering,  Science  & 
Technology 

(22)  Environmental  Resource 
Management,  Inc. 

(23)  HARZA  Engineering  Company 

(24)  Keller  Environmental  Associates 
Lois  D.  Cashell, 

Secretary.  * 

[FR  Doc.  93-18794  Filed  8-5-93;  8:45  am] 
BILUNO  cooe  S717-01-M 

[P-2360-000,  P-2363-000] 

Minnesota  Power  &  Light  Co.,  Potlatch 
Corp.;  Public  Meeting  Scheduled  for 
Relicensing  of  St.  Louis  and  Cloquet 
Hydroelectric  Projects 

August  2, 1993. 

'The  Federal  Energy  Regulatory 
Commission’s  (FERC)  Office  of 
Hydropower  Licensing  will  hold  two 
"Scoping”  Meetings  August  19,  to 
identify  issues  that  should  be  evaluated 
in  the  preparation  an  Environmental 
Impact  Statement  (EIS)  for  the 
relicensing  of  the  St.  Louis  and  Cloquet 
Hydroelectric  Projects.  The  hydropower 
projects  are  located  northwest  of  the 
City  of  Duluth,  Minnesota  on  the  St. 
Louis,  Whiteface  and  Cloquet  rivers. 

The  first  scoping  meeting  will  be  held 
at  9  a.m.  until  noon  in  the  Duluth  Public 
Library,  520  West  Superior  Street, 
Duluth,  Minnesota.  Issues  of  primary 
concern  to  government  agencies  will  be 
the  focus  of  the  session. 

The  second  scoping  meeting  will  be 
held  from  7  p.m.  until  10  p.m.  on  the 
campus  of  the  University  of  Minnesota- 
Duluth,  Montague  80  Lecture  Hall,  10 
University  Drive,  Duluth,  Minnesota. 
Issues  of  primary  concern  to  the  general 
public  will  be  the  focus  of  the  meeting. 

FERC  has  prepared  a  "Scoping 
Document”  providing  details  of  the 
projects  proposed  operations  and  a 
preliminary  list  of  environmental 
impact  issues  to  be  examined.  Copies  of 
the  document  can  be  obtained  by 
writing:  FERC — St.  Louis/Cloquet 
Ifroject,  c/o  Tom  Dupuis,  CH2M  Hill 
Inc.  310  West  Wisconsin  Ave,  Suite  700, 
Milwaukee,  WI  53203.  Copies  will  also 
be  available  at  the  meetings. 

Individuals,  representatives  of 
organizations  and  government  agencies 
with  environmental  expertise  and 
concerns  are  encouraged  to  attend  the 
meetings  to  assist  FERC  in  defining  the 
issues  to  be  identified  in  the  EIS. 
Participants  wishing  to  make  oral 
comments  at  the  scoping  meetings  are 
asked  to  keep  them  to  five  minutes. 

Questions  regarding  the  relicensing  of 
the  projects  can  be  addressed  to  John 


Blair,  Task  Monitor,  FERC,  (202)  219- 
2845. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-18826  Filed  8-5-93;  8:45  am] 
BtUJNG  cooe  C717-01-M 


[Docket  Noe.  CP79-473-006  whI  CP84-709- 
003] 

Alabama-Tennessee  Natural  Gas  Co.; 
Petition  to  Amend 

August  2, 1993. 

Take  notice  that  on  July  28, 1993, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee),  P.O. 

Box  918,  Florence,  Alabama  35631,  filed 
in  Docket  Nos.  CP79-473-006  and 
CP84-709-003,  a  petition  to  amend  the 
orders  issued  in  Diocket  Nos.  CP79-473 
and  CP84-709-000  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  it 
presently  sells  to  North  Mississippi 
Natural  Gas  Corporation  (North 
Mississippi)  to  'Tumlinson  Engineering, 
Inc.,  d/b/a  Burnsville  Gas  Company 
(Burnsville),  all  as  more  full  set  fo^  in 
the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Specifically,  Alabama-Tennessee 
requests  authorization  to  sell  205  dt  per 
day  of  natural  gas  it  presently  sells  to 
North  Mississippi  to  Burnsville. 
Alabama-Tennessee  states  that 
Burnsville  has  expressed  interest  in 
purchasing  its  natural  gas  requirements 
directly  from  Alabama-Tennessee  and, 
thereby,  eliminating  North  Mississippi 
as  an  intermediate.  North  Mississippi 
does  not  object  to  this  arrangement,  it  is 
stated.  Alabama-Tennessee  says  that  the 
requested  amendment  would  have  no 
impact  on  its  current  load. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
August  23, 1993,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
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in  accordance  with  the  Commission's 
Rules. 

Louk  D.  Caahell, 

Secretary. 

|FR  Doc.  93-18796  Filed  8-5-93;  8:45  am] 
■axma  cooc  wit-m-m 

[Docket  No.  CP93-594-0001 

ANR  Pipeline  Co.;  Request  Under 
Bianket  AuthorizaUon 

August  2, 1993. 

Take  notice  that  on  July  29. 1993, 

ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit.  Michigan 
48243,  filed  in  Docket  No.  CP93-594- 
000  a  request  pursuant  to  §§  157.205 
and  157.211  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  construct  and  operate 
delivery  point  facilities  for  service  to 
Iowa  Southern  Utilities  Company  (ISU), 
an  existing  customer  of  ANR,  imder 
ANR’s  blanket  certificate  issued  in 
Docket  No.  CP82-480-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

ANR  proposes  to  construct  and 
operate  a  new  meter  station  in  Lee 
County,  Iowa,  to  be  known  as  the  South 
Burlington  Meter  StatifHi,  for  the 
delivery  of  up  to  1,000  dt  equivalent  of 
gas  per  day  to  ISU  for  use  in  its  electric 
generating  station  located  near  South 
Burlington,  Iowa.  It  is  stated  that  ANR 
would  provide  a  firm  transportation 
service  for  ISU  tinder  ANR’s  part  284 
blanket  certificate  and  pursuant  to  the 
terms  of  ANR’s  Rate  Schedule  FTS-l. 
The  cost  of  the  proposed  facilities  is 
estimated  at  $800,000.  It  is  asserted  that 
deliveries  would  be  within  ISU’s 
currently  certificated  entitlement  from 
ANR.  It  is  further  asserted  that  the 
proposed  delivery  pmint  would  have  no 
adverse  impact  on  ANR’s  peak  day  and 
annual  entitlements  of  any  of  ANR's 
existing  customers. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR.205ra  protest 
to  the  request.  If  no  protest  is  filed 
within  the  time  allowed  therefor,  the 
proposed  activity  shall  be  deemed  to  be 
authori2»d  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 


for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  CadMlI, 

Secretary. 

|FR  Doc.  93-18795  Filed  8-5-93;  8:45  am) 
BIUJNQ  cooc  C717-01-M 

[Docket  Nos.  EF93-201 1-000,  EF93-2021- 
000  and  EF93-8041-000] 

Department  of  Energy — Bonneville 
Power  Administration;  Notice  of  Rling 

August  2, 1993. 

Take  notice  that  on  August  2. 1993, 
the  Bonneville  Power  Administration 
(BPA)  tendered  for  filing  proposed  rate 
adjustments  for  its  whole^e  power  and 
transmission  rates  pursuant  to  section 
7(a)(2)  of  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act, 

16  U.S.C.  §  839e(a)(2).  BPA  seeks 
interim  approval  for  most  of  its 
proposed  rates  effective  October  1, 1993, 
pursuant  to  the  Commission’s 
regulations  at  18  CFR  300.20. 

BPA’s  wholesale  power  and 
transmission  rates  are  proposed  to  be 
increased.  BPA’s  wholesale  power  rates 
are  designed  to  increase  revenues  over 
the  2-year  test  period  by  approximately 
$478.5  million  (excluding  the 
residential  exchange),  wfoch  represents 
an  increase  of  approximately  13.3 
percent.  BPA’s  transmission  rates  are 
designed  to  increase  revenues  by 
approximately  $62.5  million,  or  22.7 
percent.  With  these  increases  BPA’s 
total  test  period  revenues  (excluding  the 
residential  exchange)  will  be 
approximately  $4.8  billion. 

BPA  requests  approval  effective 
October  1. 1993  through  September  30, 
1995  for  the  following  proposed 
wholesale  power  rates  and  their 
associated  General  Rate  Schedule 
Provisions:  PF-93  Priority  Firm  Power 
Rate;  IP-93  Industrial  Firm  Power  Rate; 
SI-93  Special  Industrial  Firm  Power 
Rate;  CE-93  Emergency  Capacity  Rate; 
NR-93  New  Resource  Firm  Power  Rate; 
NF-93  Nonfirm  Energy  Rate;  SS-93 
Share-the-Savings  Energy  Rate;  and  RP- 
93  Reserve  Power  Rate.  BPA  also 
requests  approval  of  its  proposed  SP-93 
Short-Term  Surplus  Firm  Power  Rate 
effective  October  1, 1993,  through 
September  30, 1998.  BPA  also  requests 
approval  of  three  modifications  to  VI-91 
effective  October  1, 1993  through 
September  30, 1995.  BPA  also  requests 
approval  of  its  Impact  Aid  Methodology. 

BPA  requests  approval  effective 
October  1. 1993  through  September  30, 
1995  for  the  following  proposed 
transmission  rate  schedules  and  their 


associated  General  Transmission  Rate 
Schedule  Provisions:  FPT-93.1  Formula 
Power  Transmission;  IR-93  Integration 
of  Resources;  IS-93  ^uthem  Intertie 
Transmission:  IN-93  Northern  Intertie 
Transmission;  IE-93  Eastern  Intertie 
Transmission:  ET-93  Energy 
Transmission:  MT-01  Market 
Transmission;  FPT-01.3  Formula  Power 
Transmission;  UFT-83  Use-of-Fadlities 
Transmission;  TGT-1  Townsend- 
Garrison  Transmission;  and  AC-93 
Southern  Intertie  Annual  Cost 

BPA  generally  requests  interim 
approvd  of  its  proposed  1993  wholesale 
power  and  transmission  rates,  effective 
October  1. 1993,  pursuant  to  the 
Commission’s  regulations  at  section 
300.20(b)(2)(i). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  concerning  BPA’s  request  for 
interim  approval  should  be  filed  on  or 
before  August  20, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parlies  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secrefoiy. 

|FR  Doc.  93-18825  Filed  8-5-93;  8:45  am) 
BtLUNO  COOC  1717-01-11 

[Docket  No.  CP93-592-0001 

Nebraska  Gas  Transport  Company 
versus  K  N  Interstate  Gas  Co.;  Notice 
of  Complaint 

August  2, 1993. 

Take  notice  that  on  July  28, 1993, 
Nebraska  Gas  Transport  Company 
(NebGas),  P.O.  Box  402,  Holdredge, 
Nebraska  68949,  filed  in  Docket  No. 
CP93-592-000  a  complaint  alleging 
discriminatory  treatment  by  K  N 
Interstate  Gas  Company  (KNI)  and 
requesting  that  the  Commission  direct 
KNI  to  install  a  mainline  tap  to 
implement  deliveries  to  NebGas,  all  as 
more  fully  set  forth  in  the  complaint 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

NebGas  states  that  it  applied  to  KNI 
for  a  mainline  tap  in  Nebraska  so  that 
it  could  construct  a  local  distribution 
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line  to  serve  irrigation  well  motors  and 
that  KNI  denied  the  request.  It  is 
indicated  that  the  denial  was  based 
upon  KNI’s  policy  not  to  bypass  existing 
local  distribution  facilities.  NebGas 
alleges  that  KNI’s  decision  is  unfair, 
discriminatory  and  anti*competitive. 
NebGas  also  states  that  the  rates  charged 
by  K  N  Energy  (K  N).  KNI’s  affiliate,  the 
existing  local  distribution  company  in 
the  area,  are  completely  arbitraiy  and 
not  based  on  a  reasonable  rate  of  return. 

NebC^  indicates  that  Nebraska 
agricultural  users  have  no  place  to 
address  their  dissatisfaction  with  the 
rates  charged  by  a  local  distribution 
company  because  Nebraska  has  no 
corporation  commission  that  regulates 
the  natural  gas  industry.  It  is  stated  that 
each  municipality  is  responsible  for 
determining  the  natural  gas  rates  voider 
its  jurisdiction. 

It  is  also  indicated  that  the  customers 
that  NebGas  would  serve  behind  the 
proposed  tap  would  pay  K  N 
approximately  $53,000  in  transportation 
fws  during  the  irrigation  season. 

NebGas  states  that  the  local  distribution 
line  that  K  N  owns  to  serve  these 
customers  could  be  reconstructed  for 
approximately  one-half  of  what  they 
would  pay  in  transportation  fees  in  one 
year,  and  they  would  own  the  line  in 
perpetuity.  NebGas  alleges  that  KNI’s 
rationale  for  denying  access  to  NebGas 
is  to  protect  their  parent  company’s 
interest.  It  is  stated  that  NebGas  needs 
access  to  KNI’s  system  as  leverage  to 
negotiate  more  equitable  rates  or,  in  lieu 
of  that  relief,  they  need  the  ability  to 
develop  their  own  local  distribution 
companies  which  would  drastically 
reduce  KNI’s  system  as  leverage  to 
negotiate  more  equitable  rates  or,  in  lieu 
of  that  relief,  they  need  the  ability  to 
develop  their  own  local  distribution 
companies  which  would  drastically 
reduce  transportation  costs. 

NebGas  asserts  that  the  purpose  of 
Order  No.  436  is  to  encourage 
competition  and  allow  the  end  user 
more  accessibility  to  the  producer. 
NebGas  asserts  that  allowing  a  company 
to  charge  more  for  moving  gas  hvmdreds 
of  feet  on  an  local  distribution  company 
than  the  FERC  allows  them  to  charge  to 
move  gas  hundreds  of  miles  on  the 
interstate  system  is  absurd.  It  is 
indicated  that  KNI,  in  its  letter  of 
refusal,  states  that  its  policy  is  not  to 
bypass  local  distribution  facilities. 
However,  it  is  pointed  out  that  KNI 
arbitrarily  lowers  transportation  costs  to 
retain  some  large  end  users  on  their 
system  so  as  to  prevent  those  end  users 
^m  switching  their  incremental  loads 
to  alternate  fuels.  NebGas  points  out 
that  irrigation  load  is  also  an 
incremental  load  but  NebGas  is  forced 


to  pay  transportation  rates  priced  off 
pe^  season  rates.  NebGas  asserts  that, 
if  one  class  of  customer  can  coerce  KNI 
into  negotiating  discounts  because  of 
perceived  problems,  the  irrigation 
customers  should  have  the  same 
options. 

NebGas  requests  that  the  Commission 
order  KNI  to  grant  it  a  tap  to  its 
mainline  and  to  deliver  gas  to  those 
points  as  required  in  its  tariff.  NebGas 
states  that  the  tap  would  allow  NebGas 
to  construct  a  local  distribution 
company  to  serve  its  customers  and 
compete  on  a  level  playing  field  with  K 
N.  In  addition,  NebGas  also  requests 
that  the  Commission  enforcement  staff 
commence  a  formal  investigation  of 
KNI’s  denial  of  NebGas  request  for 
access  to  KNl’s  pipeline  to  show  if 
proper  channels  have  been 
circumvented. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
complaint  should  on  or  before 
September  1, 1993,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules.  Answers  to  the 
complaint  shall  be  due  on  or  before 
September  1, 1993. 

Loia  D.  Cashell, 

Secretary. 

(FR  Doc.  93-18828  Filed  8-5-93;  8:45  am) 
MLUNQ  CODE  triT-ai-M 


[Docket  No.  RP93-1 58-000] 

Phillips  Petroleum  Co.,  Phillips  Gas 
Marketing  Company  and  GPM  Gas 
Corporation,  Complainant  v.  ANR 
Pipeline  Co.  Respondent;  Notice  of 
Complaint 

August  2, 1993. 

Take  notice  that  on  July  27, 1993, 
Phillips  Petroleum  Company,  Phillips 
Gas  Marketing  Company  and  GPM  Gas 
Corporation  (Phillips/GPM),  filed  with 
the  Commission  a  complaint  against 
ANR  Pipeline  Company  (ANR)  and 
move  that  the  Commission  issue  an 
order  requiring  ANR  to  show  cause  why 
it  should  not-l^  found  in  violation  of  a 
direct  Commission  order  governing 


discovery  of  critical  information  about 
the  ANR  system,  namely  the  facts  about 
ANR’s  gathering  facilities  and 
vmbundled  rates. 

Phillips/GPM  state  that  ANR  agreed 
as  a  condition  of  its  Interim  Settlement 
in  Docket  No.  RP89-161-000  to  develop 
emd  distribute  a  study  as  to  the  manner 
and  desirability  of  creating  separate, 
vmbundled  gathering  services.  Phillips/ 
GPM  state  that  ANR  advised  the 
Commission  and  all  parties  in  its 
restructuring  proceeding  in  Docket  No. 
RS92-1-000  that  “voluminous” 
workpapers  supporting  the  gathering 
study  were  available  in  its  Detroit, 
Michigan  data  room.  Phillips/GPM  state 
that  ANR  asserted  in  its  June  23, 1993 
Answer  to  Phillips/GPM  June  8, 1993 
petition  to  require  that  ANR  comply 
with  its  gathering  study  obligations,  that 
(i)  the  specific  identity  of  ANR’s 
gathering  facilities  and  (ii)  economic 
cost  data  (including  the  cost  of  fuel  for 
gathering)  were  available  for  review  in 
such  workpapers. 

Phillips/GPM  argue  that  on  July  9, 
1993,  GPM’s  representative  found  that 
almost  none  of  the  requisite  data  was 
available  for  his  review.  Phillips/GPM 
argue  that  ANR’s  failure  to  make 
workpapers  available  improperly 
prevents  Phillips/GPM,  other  parties 
and  the  Commission  from  evaluating 
ANR’s  “Gathering  Study”.  Phillips/GPM 
state  that  ANR  has  refused  to  provide 
Phillips/GPM  with  all  of  the  workpapers 
supporting  its  “Gathering  Study”. 

Pnillips/GPM  request  tnat  the 
Commission:  (1)  Issue  an  order  to  show 
cause  why  ANR  should  not  be  held  in 
contempt  of  the  Commission  as  a  result 
of  its  apparently  intentional 
withholding  of  “Gathering  Study” 
workpapers;  and  (2)  convene,  if 
appropriate,  an  expedited  hearing  to 
determine  any  fact  issues  and  to  resolve 
whether  the  subject  actions  constitute 
improper  conduct  by  any  party 
appearing  before  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  18  CFR  385.214,  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  September  1, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  September  1, 
1993. 

Lois  D.  Cashell, 

Secrefoiy. 

(FR  Doc.  93-18827  Filed  8-5-93;  8:45  ami 
BILUNO  CODE  f717-01-M 


[Docket  No.  RP92-74-008] 

South  Georgia  Natural  Gas  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

August  2, 1993. 

Take  notice  that  on  July  29, 1993, 
South  Georgia  Natural  Gm  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  First  Substitute  Original 
Sheet  No.  4E,  with  a  proposed  effective 
date  of  July  1, 1993. 

On  Dumber  1, 1992,  South  Georgia 
filed  a  proposal  in  Docket  No.  RP92-74- 
005  (D^ember  1  Filing)  to  implement 
the  allocation  by  customer  of  any 
remaining  balance  in  South  Georgia’s 
Account  No.  191  attributable  to  any 
overcollections  or  imdercollections  on 
gas  costs.  South  Georgia  states  that  First 
Substitute  Original  Sheet  No.  4£  and  the 
accompanying  working  papers  are  being 
filed  in  compliance  with  a 
Commission’s  letter  order  issued  Jtme 

29, 1993,  in  Docket  No.  RP92-74-005 
which  directed  South  Georgia  to  reflect 
a  reduction  in  the  level  of  purchased  gas 
demand  costs  reflected  in  its  December 
1  Filing,  consistent  with  the 
Commission’s  March  16, 1993  order  on 
rehearing  in  Docket  Nos.  CP92-6-007 
and  CP92-311-003. 

South  Georgia  states  that  copies  of  the 
filing  will  be  served  upon  all  of  South 
Georgia’s  customers,  interested  state 
commissions  and  interested  parties  as 
well  as  parties  of  record  in  Docket  No. 
RP92-74-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  August  9, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-18798  Filed  8-5-93;  8:45  am) 
BlUiNO  CODE  S717-«1-M 


[Docket  No.  CP93-686-0001 
Williams  Natural  Gaa  Co.,  Application 

August  2, 1993. 

Take  notice  that  on  July  27, 1993, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  3288,  Tulsa,  Oklahoma  74101,  filed 
in  Docket  No.  0^3-586-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gcu  Act  for  permission  and 
approval  to  abandon  the  exchange 
agreement  and  gas  sales  agreement  with 
Western  Gas  Interstate  Company 
(Western)  provided  pursuant  to  WNG’s 
Rate  Schedule  X-9,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

WNG  states  that  the  exchange 
agreement  terminated  on  May  15, 1991, 
pursuant  to  the  terms  of  the  agreement, 
and  that  Western  requested  termination 
of  the  sales  agreement,  pursuant  to  the 
terms  of  the  agreement,  effective  May 

15. 1993. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 

23. 1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 

DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  herein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedme,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  he 
imnecessary  for  WNG  to  appear  or  be 
represented  at  the  hearing. 

Lob  D.  Casbeil, 

Secretary. 

[FR  Doc.  93-18797  Filed  8-5-93;  8:45  am) 
BILUNO  CODE  S717-01-M 


Office  of  Fossil  Energy 

[FE  Docket  No.  93-75-NG] 

Natural  Gas  Clearinghouse; 

Application  for  Blanket  Authorization 
to  Import  and  Export  Natural  Gas  from 
and  to  Mexico,  and  to  Export  Liquefied 
Natural  Gas  to  Any  Foreign  Country 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  of  an  application 
filed  by  Natural  Gas  Clearinghouse 
(NGC)  on  July  16, 1993,  as  amended  July 

30, 1993,  requesting  blanket 
authorization  to  import  from  Mexico  up 
to  200  Bcf  of  natural  gas  and  export  to 
Mexico  up  to  200  Bcf  of  natural  gas.  In 
addition,  NGC  requests  authorization  to 
export  liquefied  natural  gas  (LNG)  to 
any  foreign  country.  The  combined 
volumes  of  natural  gas  and  LNG 
exported  by  NGC  would  not  exceed  200 
Bcf.  The  term  of  the  proposed 
authorization  would  begin  on  the  date 
of  the  first  delivery  of  either  imports  or 
exports  after  October  31, 1993,  the 
expiration  date  of  NGC’s  existing 
blanket  import  and  export  authorization 
granted  by  DOE/FE  Opinion  and  Order 
No.  544  (1  FE  1  70,492,  October  25, 
1991). 

The  application  is  filed  imder  section 
3  of  the  Natural  Gas  Act  (NGA)  and  DOE 
Delegation  Order  Nos.  0204—111  and 
0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 

OATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  September  7, 1993. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F- 
056,  F^50, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  Frank  Duchaine,  Jr.,  Office  of  Fuels 

Programs,  Fossil  ^ergy,  U.S.  Department 

of  Energy,  Forrestal  Building  room  3H- 
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087,  FE-53, 1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
8233. 

Diane  Stubbs,  Office  of  Assistant  General 
Counsel  for  Fossil  Eneiw,  U.S.  Department 
of  Energy,  Forrestal  Building,  room  6E- 
042,  GC-14, 1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
6667. 

SUPPLEMENTARY  INFORMATION:  NGC  is  a 
partnership  with  its  principal  place  of 
business  in  Houston,  Texas.  It  proposes 
to  import  and  export  the  gas  and  IJ^G 
under  spot  and  short-term  transaction, 
either  on  its  own  behalf  or  as  the  agent 
for  others.  NGC  states  that  the  specific 
terms  of  these  arrangements  would  be 
negotiated  individually,  and  the  price 
would  be  competitive.  The  imports  and 
exports  would  take  place  using  existing 
pipeline  and  LNG  facilities  and  no  new 
construction  would  be  involved.  If  this 
application  is  approved,  NGC  would  be 
required  to  file  quarterly  reports  with 
DOE  giving  the  specific  details  of  each 
transaction 

DOE  notes  that  NGC  filed  for  a 
separate  authorization  (FE  Docket  No. 
93-74-NG)  to  extend  its  existing 
authority  to  import  and  export  natural 
gas  fi'om  and  to  Canada  and  import  LNG 
fix>m  any  foreign  country.  NGC’s  current 
license  for  this  authority,  conferred  by 
DOE/FE  Opinion  and  Order  No.  544, 
will  expire  October  31, 1993, 

Proceedings  limited  to  such  requests  are 
generally  shorter  because  they  are  not 
notice  in  the  Federal  Register  for  public 
comment.  Rather,  section  3  of  the  NGA, 
as  amended  by  the  Energy  Policy  Act  of 
1992,  requires  DOE  to  grant  "without 
modification  or  delay"  applications  for 
natural  gas  imports  ^m,  or  exports  to 
a  "nation  with  which  the  United  States 
has  in  efiect  a  free  trade  agreement 
requiring  national  treatment  for  trade  in 
natural  gas"  (currently  Canada).  Such 
imports  and  exports  are  "deemed  to  be 
consistent  with  the  public  interest." 

This  statutory  public  interest  finding 
also  applies  to  LNG  imports  (but  not  to 
LNG  exports)  regardless  of  whether  the 
United  States  has  a  fi^  trade  agreement 
with  a  forei^  supplier. 

The  decision  on  NGC’s  request  for 
authority  to  import  natural  gas  firom 
Mexico  will  be  made  consistent  with 
DOE’S  gas  import  policy  guidelines, 
imder  which  the  competitiveness  of  an 
import  arrangement  in  the  market 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684,  February  22, 1984). 
In  reviewing  NGC’s  proposal  to  export 
natural  gas  to  Mexico  and  export  LNG 
to  any  foreign  country,  DOE  considers 
the  domestic  need  for  the  gas  to  be 
exported  and  any  other  issues 
determined  to  be  appropriate,  including 


whether  the  arrangement  is  consistent 
with  DOE’S  policy  of  promoting 
competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties  that  may 
oppose  this  application  should 
comment  in  their  responses  on  these 
issues.  NGC  asserts  the  proposed 
imports  would  be  competitive  and  that 
there  is  no  current  need  for  the  domestic 
gas  and  LNG  that  would  be  exported. 
Parties  opposing  NGC’s  application  bear 
the  burden  of  overcoming  these 
assertions. 

NEPA  Compliance 

The  National  Environmental  Policy  * 
Act  (NEPA),  42  U.S.C.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  the  response  to  this  notice,  any 
person  may  file  a  protest,  motion  to 
intervene  or  notice  of  intervention,  as 
applicable,  and  written  comments.  Any 
person  wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 

The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  fiom  persons  who  are  not  ' 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties’  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 


explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why 
an  oral  presentation  is  needed.  Any 
request  for  a  conference  should 
demonstrate  why  the  conference  would 
materially  advance  the  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 
and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  full 
and  true  disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
§590.316. 

NGC’s  application  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
at  the  above  address.  The  docket  room 
is  open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC  August  2, 1993. 
Qifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4688-7] 

Acid  Rain  Program:  Notice  of  Draft 
Permits  and  Public  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Draft  Permit  and  Pubic 
Comment  Period. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  draft,  five-year  Phase  I  Acid 
Rain  permits  to  37  utility  plants  and 
denial  of  draft  Phase  I  Acid  Rain 
permits  to  2  utility  plants  according  to 
the  Acid  Rain  Program  regulations  (40 
CFR  part  72). 

dates:  Comments  on  draft  permits  must 
be  received  no  later  than  30  days  after 
the  date  of  this  notice  or  the  publication 
date  of  this  notice  in  local  newspapers. 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  each  draft 
permit,  except  information  protected  as 
confidential,  may  be  viewed  at  the 
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addresses  listed  in  SUPPLEMENTAL 
mfORMATION. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions 
concerning  a  draft  permit  to  the 
following: 

For  plants  in  Massachusetts:  Linda 
Murphy,  Director,  Air,  Pesticides,  and 
Toxics  Division,  ^A  Region  1,  JITC 
Federal  Bldg.,  One  Congress  St.,  Boston, 
MA  02203. 

For  plants  in  New  York:  Steve  Riva, 
Chief,  Permitting  and  Toxics  Support 
Section,  Air  Compliance  Branch,  EPA 
Region  2,  Jacob  K.  Javitz  Federal  Bldg., 
26  Federal  Plaza,  Room  500,  New  York, 
NY  10278. 

For  plants  in  Pennsylvania  and  West 
Virginia:  Thomas  Maslany,  Director, 

Air,  Radiation  and  Toxics  Division,  EPA 
Region  3  (3AT-22),  841  Chestnut  Bldg., 
Philadelphia,  PA  19107. 

For  plants  in  Kentucky:  Winston 
Smith,  Director,  Air,  Pesticides  and 
Toxics  Management  Division,  EPA 
Region  4,  345  Courtland  St.  NE,  Atlanta, 
GA  30365. 

For  plants  in  Illinois  and  Ohio:  David 
Kee,  Director.  Air  and  Radiation 
Division,  EPA  Region  5  (A-18J),  Ralph 
H.  Metcalfe  Federal  Bldg.,  77  West 
Jackson  Blvd.,  Chicago.  IL  60604. 

For  plants  in  Utah  and  Wyoming: 
Patricia  Hull,  Director  Air,  ^diation 
and  Toxics  Division,  EPA  Region  8,  999 
18th  St.,  Suite  500  (8ART},  Denver,  CO 
80202-2466. 

Submit  all  comments  in  duplicate  and 
identify  the  permit  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter’s  interest  in  the 
matter  and  affiliation,  if  any,  to  the 
owners  and  operators  of  all  units 
covered  by  the  permit.  All  timely 
comments  will  be  considered,  except 
those  pertaining  to  standard  provisions 
under  40  CFR  72.9  and  issues  not 
relevant  to  the  permit. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
process  hy  clarifying  significant  issues 
affecting  the  draft  permit. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  following  persons  for  more 
information  about  the  draft  permits: 

For  plants  in  Massachusetts,  Ian 
Cohen  at  (617)  565-3229.  Air  Permits 
and  Assessment  Section,  EPA  Region  1 
(APA),  (address  above). 

For  pants  in  New  York,  Gerry 
DeGaetemo  at  (212)  264-6685.  Air  and 
Waste  Management  Division,  EPA 
Region  2  (address  above). 


For  Harrison.  Fort  Martin,  Bruce 
Mansfield,  New  Castle,  Jim  Topsale  at 
(215)  597-6553,  for  Glen  Lyn  Hatfield’s 
Ferry,  John  E  Amos,  Mitchell  (PA), 
Mitchell  (WV)  and  Pleasants,  Kimberly 
Peck  at  (215)  597-9839,  for  Armstrong, 
David  Campbell  at  (215)  597-9781.  Air. 
Radiation  and  Toxics  Division,  EPA 
Region  3  (3AT-22),  (address  above). 

For  plants  in  Illinois,  Cecelia  Mijares 
at  (312  886-0968,  for  plants  in  Ohio, 
Franklin  Echevarria  at  (312)  886-9653. 
Air  and  Radiation  Division,  EPA  Region 
5  (A-18J),  (address  above). 

For  plants  in  Utah  and  Wyoming, 

Mark  Komp  at  (303)  293-0956.  Air, 
Radiation  and  Toxics  Division  EPA 
Region  8  (address  above). 

SUPPLEMENTARY  INFORMATION:  Permits. 

EPA  proposes  to  approve,  for  1995 
only,  substitution  plans  and  reduced 
utilization  plans  (and  parts  of  plans) 
with  compensating  units  that  are 
consistent  with  the  current  rules  and 
proposes  to  defer  action  on  these  plans 
and  parts  of  plans  for  1996-99. 

EPA  recently  stated,  in  a  July  16, 1993 
Federal  Register  notice,  that  it  is 
concerned  that  the  existing  Acid  Rain 
Program  regulations  could  be  read  to 
provide  utilities  an  open-ended  ability 
to  use  substitution  and  reduced 
utilization  plans  to  bring  Phase  U  units 
into  Phase  I  and  create  a  significant 
number  of  excess,  new  allowances  in 
Phase  I.  58  FR  38370  (July  16, 1993). 

This  creation  of  allowances  would 
threaten  achievement  of  the  sulfur 
dioxide  emissions  reductions  intended 
to  be  made  under  the  Act  and  thus 
would  be  contrary  to  the  purposes  of  the 
Act.  See  id.  As  stated  in  the  July  16, 

1993  notice.  EPA  is  therefore  planning 
to  propose  revision  of  the  January  11, 
1993  regulations  implementing 
substitution  and  reduced  utilization 
plans  and  allowance  surrender  related 
to  reduced  utilization.  Id.  EPA  plans  to 
explain  these  matters  in  more  detail  in 
a  notice  of  proposed  rulemaking. 

The  owners  and  operators  of  some 
affected  sources,  however,  have  already 
submitted  to  EPA  substitution  and 
reduced  utilization  plans  based  on  their 
reading  of  the  existing  regulations.  In 
order  to  provide  owners  and  operators 
an  opportunity  to  adjust  their 
compliance  strategies  in  the  event  of 
regulatory  revisions,  EPA  issued  on  July 
16, 1993,  and  is  issuing  today,  draft 
permits  that  approve  for  1995  those 
substitution  plans  and  those  reduced 
utilization  plans  (and  parts  of  plans) 
with  compensating  xmits  that  comply 
with  the  January  11, 1993  regulations.  In 
the  draft  permits.  EPA  defers  action  on 
those  plans  and  parts  of  plans  for  1996- 
1999  pending  the  potential  regulatory 
revisions. 


Further,  as  explained  in  the  July  16, 
1993  notice,  the  one-year  approval  is 
applicable  only  to  those  plans  that  were 
submitted  before  July  16, 1993  and  that 
are  not  revised  on  or  after  that  date  to 
add  units  to  the  plans.  Id.  Where  plans 
are  submitted,  or  revised  to  add  units, 
on  or  after  that  date  and  before  issuance 
of  Phase  I  permits  for  the  imits  involved 
and  where  EPA  issues  the  permits 
before  the  completion  of  the  rulemaking 
discussed  above,  EPA  intends  to  defer 
action  on  the  plans  for  1995-99. 
Similarly,  where  plans  are  submitted  or 
revised  on  or  after  July  16, 1993  and 
after  issuance  of  Phase  I  permits  for  the 
units,  EPA  also  intends  to  defer  action 
on  those  plans  for  1995-99  until 
completion  of  the  rulemaking.  Plans  on 
which  action  is  deferred  will  be 
reviewed  and  acted  on  in  accordance 
with  the  regulations  that  result  fi-om  the 
rulemaking. 

EPA  proposes  to  approve  draft 
permits  that  specify  the  sulfur  dioxide 
emission  allowances  and  compliance 
plans  for  following  utility  plants: 

Region  2 

Goudeyin  New  York:  2,337 
allowances  under  40  CFR  72.43 
(compensating  unit  allowances)  in  1995 
to  unit  11;  2,297  compensating  unit 
allowances  in  1995  to  vmit  12;  9,758 
compensating  imit  allowances  in  1995 
to  unit  13;  and  6  conditional  reduced 
utilization  plans  for  1995,  3  for  units  11 
and  12  and  3  for  unit  13,  in  which 
Milliken  units  1  and  2  Greenidge  unit  6 
designate  units  11, 12  and  13  as 
compensating  units.  The  designated 
representative  is  John  I.  Fiala. 

Greenidge  in  New  York:  7,342 
allowances  under  column  A  of  Table  1 
of  40  CFR  73.10  (Table  1  allowemces)  in 
each  1995-1999  to  unit  6;  2,913 
compensating  rmit  allowances  in  1995 
to  unit  4;  2,883  compensating  unit 
allowances  in  1995  to  imit  5;  8 
conditional  reduced  utilization  plans  for 
1995,  in  which  unit  6  designates  units 
4  and  5,  Goudey  vmits  11. 12  and  13 
Hickling  units  1,  2,  3  and  4,  Jennison 
units  1,  2.  3  and  4.  and  Somerset  unit 
1  as  compensating  imits;  2  conditional 
reduced  utilization  plans  for  1995  for 
units  4  and  5,  in  which  Milliken  units 
1  and  2  designates  units  4  and  5  as 
compensating  units;  5  conditional 
reduced  utilization  plans,  one  for  each 
year  1995—1999  for  unit  6,  that  rely  on 
energy  conservation  measures;  5 
conditional  reduced  utilization  plans, 
one  for  each  year  1995-1999  for  unit  6, 
that  rely  on  improved  unit  efficiency 
measures;  and  5  conditional  reduced 
utilization  plans,  one  for  each  year 
1995-1999  for  unit  6,  that  rely  on 
sulfur-free  generation.  A  Phase  I 
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extension  plan  in  whidi  unit  6  is  a 
transfer  unit  for  Milliken  units  1  and  2 
is  not  approved  because  unallocated 
allowances  do  not  remain  in  the  Phase 

1  Extansion  Reserve  (Reserve).  If  Reserve 
allowances  become  available,  unit  6  is 
eligible  to  receive  4.439  Reserve 
allowances  in  eadi  year  1995-1996.  The 
designated  representative  is  L 
Fiala. 

Hickiing  in  New  York:  1,310 
compensating  unit  allowances  in  1995 
to  unit  1;  1,288  compensating  unit 
allowances  in  1995  to  unit  2;  1,496 
compensating  unit  allowances  in  1995 
to  unit  3;  1,565  compensating  unit 
allowancss  in  1995  to  unit  4;  and  6 
conditional  reduced  utilization  plans  for 

1995. 3  for  units  1  and  2.  and  3  kmt  units 
3  and  4,  in  which  Milliken  units  1  and 

2  and  Greenidge  unit  6  designate  units 

1,  2.  3  and  4  as  compensating  units.  The 
designated  representative  is  John  I. 

Fiala. 

fennison  in  New  York:  968 
compensating  unit  allowances  in  1995 
to  imit  1;  1,012  compensating  unit 
allowances  in  1995  to  unit  2;  986 
compensating  imit  allowances  in  1995 
to  unit  3;  974  compensating  unit 
allowances  in  1995  to  unit  4;  and  6 
conditional  reduced  utilization  plans  for 
1995,  3  for  units  1  and  2.  and  3  tor  units 

3  and  4,  in  whidi  Milliken  tmits  1  and 

2,  and  Greenidge  unit  6  designate  units 

1. 2. 3  and  4  as  compensating  imits.  The 
designated  representative  is  John  L 
Fiala. 

Milliken  in  New  York:  10,876  Table  1 
allowances  in  each  year  1995-1999  to 
unit  1;  12,083  Table  1  allowances  in 
each  year  1995-1999  to  unit  2;  16 
conditioned  reduced  utilizatimi  plans  for 
1995, 8  for  each  unit,  in  which  units  1 
and  2  designate  Greenidge  units  4  and 
5,  Goudey  units  11, 12  and  13,  Hickiing 
units  1, 2. 3  and  4,  |ennison  units  1, 2, 

3  and  4,  and  Somerset  imit  1  as 
compensating  units;  10  conditional 
reduced  utiliration  {dans,  one  for  each 
year  1995-1999  for  units  1  and  2.  that 
rely  on  energy  conservation  measures: 

10  conditional  reduced  utilization 
plans,  one  for  each  year  1995-1990  for 
units  1  and  2,  that  rely  on  im{iroved 
unit  efficiency  measures:  and  10 
conditional  r^uced  utilization  plans, 
one  for  each  year  1995-1999  for  units  1 
and  2.  that  rely  oa  sulfur-firee 
gmeration.  A  Phase  I  extension  plan  in 
udiich  units  1  and  2  ue  control  units 
and  Greenidge  unit  6.  Hennepin  unit  2. 
and  Baldwin  unit  3  ate  transm  units,  is 
not  approved  because  unallocated 
allowances  do  not  remain  in  the 
Reserve.  If  Reserve  allowances  become 
available,  Milliken  is  eligible  to  receive 
the  following  Reserve  allowances:  2,954 
in  each  year  1995-1996,  3,493  in  1997, 


3,453  in  1998,  axMi  3,455  in  1999  to  unit 
1;  and  1,520  for  each  year  1995-1996, 
3,878  in  1997,  3,809  in  1998,  and  3316 
in  1999  to  unit  2.  The  designated 
representative  is  )ohn  I.  Fiala. 

Somerset  in  New  York:  9,445 
compensating  unit  allowances  in  1995 
to  unit  1:  and  3  conditional  reduced 
utilization  plans  for  1995  in  which 
Milliken  units  1  and  2.  and  Greenidge 
unit  6  designate  unit  1  as  a 
(xrmpensating  unit.  The  designated 
representative  is  John  I.  Fiala. 

Region  3 

Armstrong  in  Pennsylvania:  14,031 
Table  1  allowances  in  each  year  1995- 
1999  and  3,707  Reserve  allowances  in 
each  year  1995-1996  to  unit  1;  15,024 
Table  1  allowances  in  each  year  1995- 
1999  to  unit  2;  a  Phase  I  extension  plan 
in  which  unit  1  is  a  transfer  unit  for 
Harrison  units  1,  2  and  3.  The 
designated  representative  is  David  C. 
Benson. 

Bruce  Mansfield  in  Pennsylvania: 
10,510  allowances  under  40  CFR  72.41 
(substitution  allowances)  in  1995  to  unit 
1: 11.537  substitution  allowances  in 

1995  to  unit  2;  11,922  substitution 
allowances  in  1995  to  unit  3:  3 
cenditiooal  substitution  plans  for  1995, 
one  for  each  substitution  unit,  in  which 
W  H  Sammis  units  5. 6  and  7,  R  E 
Burger  units  5. 6,  7  and  8.  Niles  units 

1  and  2.  and  Edgewater  unit  13 
designated  units  1.  2  and  3  as 
substitution  units;  and  3  cenditionai 
reduced  utilization  plans,  one  for  each 
unit,  that  rely  on  energy  conservation 
and  improv^  unit  efficiency  measures 
and  sulfur-firee  generation.  The 
designated  representative  is  Howard  C. 
Couch.  Jr* 

Hatfield’s  Ferry  in  Pennsylvania: 
36,835  Table  1  allowances  in  each  year 
1995-1999  and  18,897  Reserve 
allowanc:es  in  each  year  1995-1996  to 
unit  1;  36338  Table  1  allowances  in 
each  year  1995-1999  and  21,168 
Reserve  allowances  in  each  year  1995- 

1996  to  unit  2;  39,210  Table  1 
allowances  in  each  year  1995-1999  and 
17,370  Reserve  allowances  in  each  year 
1995-1996  to  unit  3;  a  Phase  I  extension 
plan  in  which  units  1. 2  and  3  are 
transfer  units  for  Harrison  units  1.  2  and 
3;  and  3  cxinditional  substitution  plans 
for  1995  in  which  unit  1  designates 
Pleasants  unit  1  as  a  sihstitution  unit, 
unit  2  designates  Pleasants  unit  2  as  a 
sul^tution  unit,  and  unit  3  designates 
Mitchell  (PA)  unit  33  as  a  substitution 
unit.  The  designated  representative  is 
David  C.  Benson. 

MHcbell  in  Pennsylvania:  2364 
substituticm  allowancss  in  1996  to  unit 
33;  and  1  conditional  substitution  plan 
for  1995  in  which  Hatfield’s  Fmry  unit 


3  designates  unit  33  as  a  substitution 
unit.  The  designated  representative  is 
David  C  Benson. 

New  Castle  in  Pennsylvania:  1367 
substitution  allowances  in  1995  to  unit 
1;  1,520  substitution  allowances  in  1995 
to  unit  2;  6,328  substitution  allowances 
in  1995  to  unit  3;  6,002  substitution 
allowances  in  1995  to  unit  4;  9,997 
substitution  allowances  in  1995  to  unit 
5;  5  conditional  substitution  plans  for 
1995,  one  for  each  substitution  unit,  in 
which  Edgewater  unit  13,  Niles  units  1 
and  2.  W  H  Sammis  units  5.  6.  and  7, 
and  R  E  Burger  units  5.  6,  7  and  8 
designate  units  1, 2.  3,  4  and  5  as 
substitution  units;  5  conditional 
reduced  utilization  plans,  one  for  each 
unit,  that  rely  on  energy  conservation 
and  imiuoved  unit  efficiency  measures 
and  sulfur-firee  generation.  The 
designated  representative  is  Howard  C. 
Couch.  Jr. 

Fort  Martin  in  West  Virginia:  40,496 
Table  1  allowances  in  each  year  1995- 
1999  and  1,409  Reserve  allowances  in 
each  year  1995-1996  to  unit  1;  40,116 
Table  1  allowances  in  each  year  1995- 
1999  and  4,002  Reserve  allowances  in 
each  year  1995-1996  to  unit  2;  and  a 
Phase  I  extension  plan  in  which  units  1 
and  2  are  transfer  units  for  Harrison 
units  1. 2  and  3.  The  designated 
representative  is  David  C.  Benson. 

Glen  Lyn  in  West  Virginia:  7,006 
substitution  allowances  in  1995  to  unit 
6;  and  a  conditicmal  substitution  plan 
for  1995  in  which  Mitchell  (WV)  unit  2 
designates  unit  6  as  a  substitution  unit.' 
The  designated  representative  is  John 
M.  McManus. 

Harrison  in  West  Virginia:  47,341 
Table  1  allowances  in  each  year  1995- 
1999,  35,272  Reserve  allowances  in  each 
year  1995—1996,  and  20,737  Reserve 
allowances  in  each  year  1997-1999  to 
unit  1;  44,936  Table  1  allowances  in 
each  year  1995—1999, 46,244  Reserve 
allowances  in  each  year  1995—1996,  and 
19,552  Reserve  allowances  in  each  year 
1997-1999  to  unit  2;  40,408  Table  1 
allowances  in  each  year  1995-1999, 
50,319  Reserve  allowances  in  each  year 
1995-1996,  and  17,322  Reserve 
allowances  in  each  year  1997-1999  to 
unit  3;  and  a  Phase  I  extension  plan  that 
requires  units  1,  2  and  3  to  install 
qualifying  Phase  I  technology  and  that 
(lesignates  Armstrong  unit  1.  Fort 
Martin  units  1  and  2.  Hatfield’s  Ferry 
units  1, 2  and  3,  R  E  Burger  units  5, 6. 

7  and  8,  Niles  units  1  and  2,  and 
Eastlake  unit  5  as  transfer  units.  The 
designated  representative  is  David  C 
Benson. 

John  E  Amos  in  West  Virginia:  21,512 
substitution  allowancss  in  1995  to  unit 
1;  24,664  substitution  allowances  in 
1995  to  unit  2;  and  two  cxinditional 


Federal  Register  /  Vol.  58,  No.  150  /  Friday,  August  6,  1993  /  Notices 


42067 


substitution  plans  for  1995  in  which 
Mitchell  (WV)  imit  1  designates  unit  1 
as  a  substitution  unit,  and  Mitchell 
(WV)  unit  2  designates  unit  2  as  a 
substitution  unit.  The  designated 
representative  is  John  M.  McManus. 

Mitchell  in  West  Virginia:  42,823 
Table  1  allowances  in  each  year  1995- 
1999  to  unit  1;  44,312  Table  1 
allowances  in  each  year  1995-1999  to 
unit  2;  three  conditional  substitution 
plans  for  1995  in  which  unit  1 
designates  John  E  Amos  \init  1  as  a 
substitution  unit,  \mit  2  designates  John 
E  Amos  unit  2  as  a  substitution  unit, 
and  imit  2  designates  Glen  Lyn  unit  6 
as  a  substitution  unit;  and  two 
conditional  reduced  utilization  plans, 
one  for  each  unit,  that  rely  on  energy 
conservation  measures.  Ihe  designated 
representative  is  John  M.  McManus. 

Fleasants  in  West  Virginia:  16,762 
substitution  allowances  in  1995  to  unit 
1;  19,230  substitution  allowances  in 

1995  to  unit  2;  2  conditional 
substitution  plans  for  1995  in  which 
Hatfield’s  Ferry  unit  1  designates  unit  1 
as  a  substitution  imit,  and  Hatfield’s 
Ferry  unit  2  designates  unit  2  as  a 
substitution  unit.  The  designated 
representative  is  David  C.  Benson. 

Region  4 

Elmer  Smith  in  Kentucky:  6,348  Table 
1  allowances  in  each  year  1995-1999  to 
unit  1;  14,081  Table  1  allowances  in 
each  year  1995-1999  to  tmit  2.  A  Phase 
I  extension  plan  that  requires  imits  1 
and  2  to  install  qualifying  Phase  I 
technology  is  not  approved  because 
imallocat^  allowances  do  not  remain 
in  the  Reserve.  If  Reserve  allowances 
become  available,  Elmer  Smith  is 
eligible  to  receive  the  following  Reserve 
allowances:  9,540  in  each  year  1995- 

1996  and  5,192  in  each  1997-1999  to 
unit  1,  and  9,885  in  each  year  1995- 
1999  and  2,150  each  year  1997-1999  to 
unit  2.  The  designated  representative  is 
Robert  M.  Carper. 

Region  5 

Baldwin  in  Illinois:  46,052  Table  1 
allowances  in  each  year  1995-1999  to 
tmit  1;  48,695  Table  1  allowances  in 
each  year  1995-1999  to  unit  2;  46,644 
Table  1  allowances  in  each  year  1995- 
1999  to  unit  3;  3  conditional 
substitution  plans  for  1995  in  which 
unit  1  designates  Wood  River  unit  4  as 
a  substitution  unit,  unit  2  designates 
Wood  River  unit  5  as  a  substitution  unit, 
and  unit  3  designates  Havana  unit  9  as 
a  substitution  imit;  1  substitution  plan 
for  1995  in  which  imit  2  designates  Jim 
Bridger  units  BW71,  BW72  and  BW73. 
Wyc^ak  imit  BW91,  and  Gadsby  unit  3 
as  substitution  units;  6  reduced 
utilization  plans,  2  for  each  unit  (one  for 


1995  and  one  for  1996-1999),  that  rely 
on  sulfur  free  generation;  and  3 
conditional  reduced  utilization  plans, 
one  for  each  unit,  that  rely  on  sulfur-free 
generation.  A  Phase  I  extension  plan  in 
which  imit  3  is  a  transfer  unit  for 
Milliken  units  1  and  2  is  not  approved 
because  unallocated  allowances  do  not 
remain  in  the  Reserve.  If  Reserve 
allowances  become  available,  Baldwin 
unit  3  is  eligible  to  receive  5,436 
Reserve  allowances  in  1995  and  5,461 
Reserve  allowances  in  1996.  'The 
designated  representative  is  Jene  L. 
Robinson. 

Havana  in  Illinois:  6,399  substitution 
allowances  in  1995  to  unit  9;  one 
conditional  substitution  plan  for  1995  in 
which  Baldwin  unit  3  designates  unit  9 
as  a  substitution  unit;  and  one 
conditional  reduced  utilization  plan  for 
unit  9  that  relies  on  sulfur-free 
generation.  The  designated 
representative  is  Jene  L.  Robinson. 

Hennepin  in  Illinois:  20,182  Table  I 
allowances  in  each  year  1995-1999  to 
unit  2;  10,012  substitution  or 
compensating  allowances  in  1995  to 
unit  1;  one  conditional  substitution  plan 
for  1995  in  which  unit  2  designates  unit 
1  as  a  substitution  unit  that  can  be 
activated  only  for  years  for  which  a 
reduced  utilization  plan  designating 
unit  1  as  compensating  unit  is  not 
activated;  3  reduced  utilization  plans  for 
unit  2,  one  active  plan  for  1995,  one 
active  plan  for  1996-1999,  and  one 
gonditional  plan,  that  rely  on  sulfur-free 
generation;  the  part  of  a  conditional 
reduced  utilization  plan  for  unit  2  for 
1995  that  designates  unit  1  as  a 
compensating  imit,  with  the  limitation 
that  it  can  be  activated  only  for  years  in 
which  the  conditional  reduced 
utilization  plan  for  unit  1  that  relies  on 
sulfur-free  generation  (described  below) 
is  not  activated  and  in  which  a 
substitution  plan  designating  unit  1  is 
not  activated;  the  part  of  a  conditional 
reduced  utilization  plan  for  unit  2  that 
relies  on  sulfur-free  generation;  and  one 
conditional  reduced  utilization  plan  for 
unit  1  that  relies  on  sulfur-free 
generation,  with  the  limitation  that  it 
can  be  activated  only  for  years  in  which 
the  conditional  reduced  utilization  plan 
in  which  unit  2  designates  unit  1  as  a 
compensating  unit  (described  above)  is 
not  activated.  A  Phase  1  extension  plan 
in  which  unit  2  is  a  transfer  unit  for 
Milliken  units  1  and  2  is  not  approved 
because  unallocated  allowances  do  not 
remain  in  the  Reserve.  If  Reserve 
allowances  become  available,  unit  2  is 
eligible  to  receive  9,914  Reserve 
allowances  in  each  year  1995-1996.  The 
designated  representative  is  Jene  L. 
Robinson. 


Vermilion  in  Illinois:  9,735  Table  1 
allowances  in  each  year  1995-1999  to 
unit  2;  12,972  substitution  or 
compensating  allowances  in  1995  to 
unit  1;  one  conditional  substitution  plan 
for  1995  in  which  unit  2  designates  unit 
1  as  a  substitution  unit,  that  can  be 
activated  only  for  years  in  which  a 
reduced  utilization  plan  designating 
unit  1  as  compensating  unit  is  not 
activated;  3  reduced  utilization  plans  for 
unit  2,  one  active  plan  for  1995,  one 
active  plan  for  1996-1999,  and  one 
conditional  plan,  that  relies  on  sulfur- 
free  generation;  the  part  of  a  conditional 
reduced  utilization  plan  for  unit  2  for 
1995  that  designates  unit  1  as  a 
compensating  unit,  with  the  limitation 
that  it  can  be  activated  only  for  years  in 
which  the  conditional  reduced 
utilization  plan  for  unit  1  that  relies  on 
sulfur-free  generation  (described  below) 
is  not  activated  and  in  which  a 
substitution  plan  designating  unit  1  is 
not  activated;  the  part  of  a  conditional 
reduced  utilization  plan  for  unit  2  that 
relies  on  sulfur-free  generation;  and  one 
conditional  reduced  utilization  plan  for 
unit  1  that  relies  on  sulfur-free 
generation,  with  the  limitation  that  it 
can  be  activated  only  for  years  in  which 
the  conditional  reduced  utilization  plan 
in  which  unit  2  designates  unit  1  as  a 
compensating  unit  (described  above)  is 
not  activated.  The  designated 
representative  is  Jene  L.  Robinson. 

Wood  River  in  Illinois:  2,018 
substitution  allowances  in  1995  to  unit 
4;  9,028  substitution  allowances  in  1995 
to  unit  5;  2  conditional  substitution 
plans  for  1995,  one  in  which  Baldwin 
unit  1  designates  unit  4  as  a  substitution 
unit  and  one  in  which  Baldwin  unit  2 
designates  unit  5  as  a  substitution  unit; 
and  two  conditional  reduced  utilization 
plans,  one  for  each  unit,  that  rely  on 
sulfur-firee  generation.  The  designated 
representative  is  Jene  L.  Robinson. 

Acme  in  Ohio:  9  substitution 
allowances  in  1995  to  unit  13;  13 
substitution  allowances  in  1995  to  unit 
14;  17  substitution  allowances  in  1995 
to  unit  15;  1,930  substitution  allowances 
in  1995  to  unit  16;  740  substitution 
allowances  in  1995  to  unit  91;  662 
substitution  allowances  in  1995  to  unit 
92;  five  substitution  plans  for  1995,  one 
for  each  substitution  unit,  in  which 
Ashtabula  unit  7  designates  units  13, 14, 
15,  91  and  92  as  substitution  units;  one 
conditional  substitution  plan  for  1995  in 
which  Ashtabula  unit  7  designates  unit 
16  as  a  substitution  unit;  five  reduced 
utilization  plans  for  units  13, 14, 15, 91 
and  92  that  rely  on  energy  conservation 
measures  and  sulfur-free  generation; 
and  one  conditional  reduced  utilization 
plan  for  unit  16  that  relies  on  energy 
conservation  and  improved  unit 
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efficimcy  measures,  and  sulfur-firee 
generation.  The  designated 
representative  is  Fred  ).  Lange,  )r. 

Ashtabula  in  Ohio:  18.351  Table  1 
allowances  in  each  year  1995-1999  to 
unit  7;  10.753  substitution  allowances 
in  1995  to  unit  8;  9.173  substitution 
allowances  in  1995  to  imit  9;  8,275 
substitution  allowances  in  1995  to  unit 
10;  8,706  substitution  allowances  in 
1995  to  unit  11;  fourteen  conditional 
substitution  pirns  for  1995,  one  for  each 
substitution  unit,  in  which  unit  7 
designates  Ashtabula  imits  8, 9, 10  and 
11,  Bay  Shore  units  1,  2,  3  and  4,  Acme’ 
unit  16,  and  Lake  Shore  units  18, 91, 92, 
93  and  94  as  substitution  units;  five 
substitutirm  plans  for  1995,  one  for  each 
substitutirm  unit,  in  which  unit  7 
designates  Acme  units  13, 14, 15, 91 
and  92  as  substitution  units;  four 
conditional  reduced  utilizatirm  plans  for 
\mits  8, 9, 10  and  11  that  rely  on  energy 
conservation  and  improved  unit 
efficiency  measures,  and  sulfur-fiee 
generation;  and  a  reduced  utilization 
plan  for  unit  7  that  relies  on  energy 
conservation  and  improved  unit 
efficiency  measures,  and  sulfur-free 
generation.  A  Phase  I  extension  plan  in 
which  imit  7  is  a  transfor  unit  for  Elmer 
Smith  is  not  approved  because 
imallocated  allowances  do  not  rmnain 
in  the  Reserve.  If  Reserve  allowances 
become  available,  imit  7  is  eligible  to 
receive  7.279  Reserve  allowances  in 
each  year  1995-96.  The  designated 
representative  is  Fred ).  Lange,  Jr. 

Bayshore  in  Ohio:  7,546  sulx^tution 
allowances  in  1995  to  unit  1;  7,311 
substitution  allowances  in  1995  to  unit 
2;  7.585  substitution  allowances  in  1995 
to  unit  3;  12,481  substitution  allowances 
in  1995  to  unit  4;  four  conditional 
substitution  plans  for  1995,  one  for  each 
substitution  unit,  in  which  Ashtabula 
unit  7  deagnates  xmits  1. 2,  3  and  4  as 
substitution  units;  and  four  conditional 
reduced  utilization  plans,  one  for  each 
imit,  that  rely  on  energy  conservation 
and  improved  unit  efficiency  measures, 
and  sulfui^free  generation.  'Die 
designated  representative  is  Fred  J. 
Lange,  Jr. 

Eastlake  in  Ohio:  8.551  Table  1 
allowances  in  eadi  year  1995-1999  to 
unit  1;  9,471  Table  1  allowances  in  each 
year  1995-1999  to  unit  2;  10,984  Table 
1  allowances  in  each  year  1995-1999  to 
unit  3;  15,906  Table  1  allowances  in 
eadi  year  1995-1999  to  unit  4;  37,349 
Table  1  allowances  in  each  year  1995- 
1999  and  5,146  Reserve  allowances  in 
each  year  1995-1996  to  unit  5;  a  Phase 
I  extension  plan  in  which  unit  5  is  a 
transfer  unit  for  Harrison;  and  five 
reduced  utilization  plans,  one  finr  each 
imit,  that  rely  on  energy  conservation 
and  improved  unit  efficiency  measures, 


and  sulfur-fiee  generation.  A  niase  I 
extension  plan  in  which  unit  1  is  a 
transfw  unit  for  Elmer  Smith  is  not 
approved  because  unallocated 
allowances  do  not  remain  in  the 
Reserve.  If  Reserve  allowances  become 
available,  unit  1  is  eligible  to  receive 
7,229  Reserve  allowances  in  each  year 
1995-1996.  The  designated 
representative  is  Fred  J.  Lange,  Jr. 

Edgewaterin  Ohio:  5,536  Table  1 
allowances  in  each  year  1995-1999  to 
unit  13;  1.062  substitution  allowances 
in  1995  to  unit  11;  1,145  substitution 
allowances  in  1995  to  unit  12;  23 
conditicmal  substitution  plans  for  1995, 
one  for  each  substitution  unit,  in  which 
unit  13,  Niles  units  1  and  2.  W  H 
Sammis  units  5, 6  and  7,  and  R  E  Burgar 
units  5, 6, 7  and  8  designate  units  11 
and  12,  W  H  Sammis  units  1. 2, 3  and 
4.  R  E  Burger  units  1, 2, 3  and  4,  Gorge 
units  25  and  26.  Toronto  units  9, 10  and 
11,  Bruce  Mansfield  units  1,  2  and  3, 
and  New  Castle  units  1.  2,  3, 4  and  5 
as  substitution  units;  2  conditional 
reduced  utilization  plans,  one  each  for 
units  11  and  12.  that  rely  on  energy 
conservation  and  improved  unit 
efficiency  measures,  and  sulfur-free 
generation;  and  part  of  a  conditional 
reduced  utilization  plan  for  unit  13  that 
relies  on  energy  conservation  and 
improved  unit  efficiency  measmes,  and 
sulfur-fiee  generation.  Part  of  a 
conditional  reduced  utilization  plan  for 
unit  13  that  designates  New  England 
Power  Company’s  Brayton  Point  imits  1, 
2, 3  and  4  and  Salem  Harbor  imits  1, 2  ‘ 
and  3  as  compensating  units  is 
disapproved.  ’The  designated 
representative  is  Howa^  C.  Couch,  Jr. 

Gorge  in  Ohio:  2,553  substitution 
allowances  in  1995  to  unit  25;  2,860 
substitution  allowances  in  1995  to  unit 
26;  two  conditional  substitution  plans 
for  1995,  one  for  each  substitution  unit, 
in  which  Edgewater  unit  13,  Niles  units 
1  and  2,  R  E  Burger  units  5. 6, 7  and  8, 
and  W  H  Sammis  units  5, 6  and  7 
designate  units  25  and  26  as 
substitution  units;  and  two  conditional 
reduced  utilization  plans  for  units  25 
and  26,  one  for  each  unit,  that  rely  on 
energy  conservation  and  improved  unit 
efficiency  measures,  and  sulfur-fiee 
generation.  ’Die  designated 
representative  is  Howard  C.  Coudi,  Jr. 

Lake  Shore  in  Ohio:  4,767  substitution 
allowances  in  1995  to  unit  18;  44 
substitution  allowanoes  in  1995  to  unit 
91;  80  substitution  allowances  in  1995 
to  unit  92;  62  substitutiim  allowances  in 
1995  to  unit  93;  102  substitutiim 
allowances  in  1995  to  unit  94;  five 
conditional  substitution  plans  for  1995, 
one  for  eadi  substitution  unit,  in  which 
Ashtabula  unit  7  designates  units  18, 91, 
92,  93  and  94  as  substitution  units;  three 


conditional  reduced  utilization  plans  for 
units  18, 91  and  92  that  rely  on  energy 
conservation  and  improved  unit 
efficiency  measures,  and  sulfur-fiee 
generation;  and  two  conditional  reduced 
utilization  plans  for  units  92  and  94  that 
rely  on  energy  conservation  measures 
and  sulfiir-fira  generation.  The 
designated  representative  is  Fred  J. 
Lange,  Jr. 

Niles  in  Ohio:  7,608  Table  1 
allowances  in  each  year  1995-1999, 
10,632  Reserve  allowances  in  1995,  and 
10,896  Reserve  allowances  in  1996  to 
unit  1;  9,975  Table  1  allowances  in  each 
year  1995-1999,  4,831  Reserve 
allowances  in  1995,  and  4,346  Reserve 
allowances  in  1996  to  unit  2;  a  Phase  I 
extension  plan  in  which  units  1  and  2 
are  transfer  units  for  Harrison;  23 
conditional  substitution  plans  for  1995, 
one  for  eadi  substitution  unit,  in  which 
units  1  and  2,  Edgewater  unit  13,  W  H 
Sammis  units  5, 6  and  7.  and  R  E  Burger 
units  5, 6,  7  and  8  designate  W  H 
Sammis  units  1,  2,  3  and  4,  Edgewater 
units  11  and  12,  R  E  Burger  units  1,  2, 

3  and  4,  Gorge  units  25  and  26.  Toronto 
units  9. 10  and  11,  Bruce  Mansfield 
units  1,  2  and  3.  and  New  Castle  units 
1,  2,  3,  4  and  5  as  substitution  units;  and 

2  conditional  reduced  utilization  plans, 
one  for  each  unit,  that  rely  on  energy 
conservation  and  improved  unit 
efficiency  measures,  and  sulfur-free 
generation.  'The  designated 
representative  is  Howard  C.  Couch,  Jr. 

/?  E  Burger  in  Ohio:  3,371  Table  1 
allowances  in  each  year  1995-1999, 
1,316  Reserve  allowances  in  1995,  and 
1,426  Reserve  allowances  in  1996  to 
unit  5;  3,371  Table  1  allowances  in  each 
year  1995-1999, 1,325  Reserve 
allowances  in  1995,  and  1,436  Reserve 
allowances  in  1996  to  unit  6;  11,818 
Table  1  allowances  in  each  year  1995- 
1999  and  10,155  Reserve  allowances  in 
each  year  1995-1996  to  unit  7;  13,626 
Table  1  allowances  in  each  year  1995- 
1999  and  9,501  Reserve  allowances  in 
each  year  1995-1996  to  unit  8;  2,820 
substitution  allowances  in  1995  to  unit 
1;  2,751  substitution  allowances  in  1995 
to  unit  2;  2,891  substitution  allowances 
in  1995  to  unit  3;  2,956  substitution 
allowances  in  1995  to  unit  4;  a  Phase  I 
extension  plan  in  which  units  5,  6,  7, 
and  8  are  transfer  units  for  Harrison;  23 
conditional  substitution  plans  for  1995, 
one  for  each  substitution  unit,  in  which 
units  5,  6,  7  and  8,  Niles  units  1  and  2, 
Edgewater  unit  12,  and  W  H  Sammis 
Units  5. 6,  and  7  designate  units  1,  2, 

3  and  4,  W  H  Sammis  units  1, 2, 3,  and 
4,  Edgewater  units  11  and  12,  Gorge 
units  25  and  26,  Toronto  units  9, 10. 
and  11,  Bruce  Mansfield  units  1,  2  and 
3,  and  new  Castle  units  1,  2,  3, 4  and 

5  as  substitution  units;  and  eight 
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conditicHxal  reduced  utilizetkm  plans, 
one  for  each  unit,  that  relay  energy 
conservatian  end  imiuovsd  unit 
efficiency  measures,  and  sulfur-free 
generation.  The  designated 
representative  is  Howvd  C  Couch,  )r. 

Toronto  in  Qfrio:  5,325  substitution 
allowances  in  1995  to  unit  9;  9,505 
substitution  allowances  in  1995  to  unit 
10;  10,274  substitution  allowances  in 
1995  to  unit  11,  three  conditional 
substitution  plans  for  1995,  one  for  each 
substituticm  unit,  in  which  Edgewater 
unit  13,  Niles  units  1  and  2,  R  E  Burger 
units  5, 6,  7.  and  8,  and  W  H  Sammis 
units  5, 6  and  7  designate  units  9, 10 
and  11  as  substitution  units;  and  three 
conditional  reduced  utilizaticni  plans, 
one  for  each  unit,  that  rely  on  energy 
conservation  and  improved  unit 
effidency  measures,  and  sulfur-free 
generation.  The  designated 
representative  is  Howard  C  Coucdi,  Jr. 

W  H  Sammis  in  Ohio:  26,496  Table  1 
allowances  in  each  year  1995-1999  to 
unit  5;  43,773  Table  1  allowances  in 
each  year  1995-1999  to  unit  6;  47,380 
Table  1  allowances  in  each  year  1995- 
1999  to  unit  7;  8,390  substitution 
allowances  in  1995  to  unit  1;  7,356 
substitution  allowances  in  1995  to  unit 
2;  8,388  substitution  allowances  in  1995 
to  imit  3;  7,432  substituticm  allowances 
in  1995  to  unit  4;  23  coaditioDal 
substitution  plans  fior  1995,  cme  for  each 
•  substitution  unit,  in  which  units  5, 6, 
and  7,  Edgewater  unit  13,  Niles  units  1 
and  2,  and  R  E  Burger  units  5, 6.  7.  and 
8  designate  units  1. 2,  3  and  4, 

Edgewater  units  11  and  12,  R  E  Burger 
units  1,  2,  3  and  4,  Gorge  units  25  wd 
26,  Toronto  units  9, 10  and  11,  Bruc» 
Mansfield  units  1. 2  axul  3,  and  New 
Castle  units  1. 2. 3, 4  and  5  as 
substituticm  emits;  and  seven 
conditional  reduced  utilization  plans, 
one  for  each  unit,  that  cm  energy 
conservatiem  and  improved  unit 
efficiency  measures,  and  sulfur- free 
generatiem.  The  designated 
representative  is  Howard  C  Couch.  Jr. 

RegioB  8 

Gadsbyin  Utah:  1,445  substituticm 
allowanc»8  in  1905  to  unit  3;  Kid  1 
conditional  substitution  plan  for  1995  in 
which  Baldwin  unit  2  de^gnates  unit  3 
as  a  substitution  unit.  The  designated 
representative  is  J«ie  L.  Robinson. 

Jim  Bridger  in  Wyoming:  19.139 
substituticm  allowances  in  1995  to  unit 
BW71;  18,739  subatxtutkm  allowances 
in  1995  to  unit  BW72;  17,944 
substitution  allowances  in  1995  to  unit 
BW73:  eskd  1  conditional  subetitution 
plan  for  1995  in  which  Baldwin  unit  2 
designates  units  BW71,  BW72,  and 
BW73  as  substitution  umts.  T^ 


designated  rqnesantative  is  Jene  L. 
Robinson. 

Wyodak  in  Wyonung:  16h55 
substitution  aUowancee  in  1995  to  unit 
BW91;  uid  1  Gonditional  substitution 
plan  for  1995  in  wbkh  Baldenn  unit  2 
des^natee  unit  BW91  as  a  substituticm 
unit.  The  designated  representative  is 
Jene  L.  Robinson. 

EPA  proposee  to  deny  draft  Hiase  I 
permits  ttid  r:ompIiancn  plaiM  for  the 
ftdlowing  utility  plants: 

Region  1 

Brayton  Pennt  in  Massachusetts:  a 
reduc^  utilization  plan  in  whkh  units 
1. 2, 3  and  4,  and  Salem  Harbor  units 

1. 2  and  3  are  designated  as 
compensating  units  for  Edgewater  unit 
13;  and  four  reduced  utiKz^on  plans  in 
which  units  1,  2.  3  and  4  rely  on  energy 
conservation  measures  and  sulfor^free 
generation.  The  designated 
repesentative  is  An^w  H.  Aitken. 

Salem  Harbor  in  Massachusetts:  a 
reduced  utilization  plan  in  which  units 
1, 2,  and  3  end  Brayton  Pomt  units  1, 

2. 3  and  4  are  designated  as 
compensating  units  for  Edgewater  13; 
and  three  raduc:ed  utilization  plans  in 
which  vmits  1,  2  and  3  rely  cm  energy 
conservatkm  measures  and  sulfiir-free 
gen^ation.  The  designerted 
representative  is  Andrew  H.  Aitkm. 

Adcfrvsses.*  The  administrative  records 
for  each  plant  may  be  viewed  during 
normal  operating  hours  at  the  following 
loc:ations; 

Region  1 

For  plants  in  Massachusetts:  EPA 
Region  1,  JFK  Fedmal  Bldg..  One 
Congress  St.,  Bostem,  MA  02203. 

Region  2 

For  plants  in  New  York;  EPA  Regicm 
2.  Jacob  K.  Javitz  Federal  Bldg.,  26 
Federal  Plaza,  Room  505,  New  Yc^k,  NY 
10278. 

Regions 

For  plants  in  Penns3rlvani8  and  West 
Virginia:  EPA  Region  3. 841  Chestnut 
Bldg.,  Philadelphia,  PA  19107,(215) 
597-9800. 

RegUNi4 

For  Elmer  Smith:  (1)  EPA  Region  4 
Library,  345  Coiutland  Si.,  NE,  Atlanta, 
GA  30365,  (404)  347-4216;  (2)  Division 
of  Air  Quality,  Department  of 
Environmental  Protech  on,  Natural 
Resources  and  Environmental 
Protection  Cabinet,  316  SL  Clair  Mall. 
Franfort,  KY  40601;  and  (3j  Davies 
CcHinty  Public  library,  450  Griffith 
Ave..  OwendKiro,  KY  42301,  (502)  684- 
0211. 


Regions 

For  plants  in  lUinois:  (1)  EPA  Region 
4,  Ralph  H.  Metcalfe  Federal  Bldg., 

Room  1822,  77  West  jachsem  Blvd., 
Chicago,  IL  60604,  and  (2)  IHinois 
Environmental  Protechem  Agancy 
Library.  2200  Churchill  Road, 
Sprin^eld.  IL  02706. 

For  plants  in  Ohio:  EPA  Region  4, 
Ralph  H.  Metcalfe  Federal  Bl^.,  17th 
floor,  77  West  jachsem  Blvd.,  ^icago,  IL 
60604 

Region  8 

For  plants  in  Utah  and  Wyoming:  EPA 
Region  8,  999  IStii  Street.  Suite  500, 
Denver.  CO  80202-2466. 

Dated:  August  3, 1993. 

Brian  McLean, 

Director,  Acid  Bairn  Division,  Office  ef 
Atmospheric  Pro ffoms,  C^ice  ^ Air  and 
Radiation. 

(FR  Doc.  93-18840  Filmi  8-5-93;  8:4S  am) 
BILUNO  CODE  WSO-SO-N 


Acid  Rain  Program:  Notice  of  Rnal 
PermRa 

[FRL-4688-^ 

AGENCY:  Environmental  Protection 
Agency  (EPAJ. 

ACTION:  Notice  cd  final  permiL 

SUMMARY:  The  U.S.  Environmental 
Protectiem  Agenciy  (EPAJ  is  issuing  five- 
year,  Phase  I  Acid  Rain  permits, 
according  to  the  Acnd  Rain  Program 
regulations  (40  CFR  part  72),  to  the 
following  3  utility  plants:  Coffeen, 
Grand  Tower  and  Joppa  Steam  in 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cecilia  Mijares  at  (312)  886-0968.  Air 
and  Radiation  Division,  EPA  Region  5 
(AR-IB)),  Ralph  H.  Metcalfe  Bldg.,  77 
West  jadcsem  BlvcL,  Chicagci.  IL  60604. 

Dated:  Ai^ust  3. 1993. 

Brian  McLean, 

Director,  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Ak  and 
Radiation. 

[FR  Doc.  93-18841  Filed  8-5-33;  8:45  am) 
BtLUNO  cooc  •sae-aa-w 


[ER-FRL-4623-q 

Environmental  Impact  Statamenta  and 
Regulations;  Availability  of  EPA 
Comments 

Availaluhty  of  EPA  comments 
pr^iered  July  13, 1993  through  July  23, 
1993  pursuant  to  the  EnvirtnuneRtal 
Review  Procoss  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Emrircmniental 
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Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10, 1993  (58  FR  18392). 

Draft  EISs 

ERP  No.  D-NPS-D61037-DC  Rating 
EC2,  New  Stadium  Construction  and 
Operation,  Implementation,  Anacostia 
Park,  Washin^on,  DC. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
insufficient  evaluation  of  alternatives, 
primarily  the  upoade/renovation  of  the 
existing  RFK  stamum. 

EPA  raised  concerns  regarding 
cumulative  impacts  to  air,  water,  open 
space  and  commxmity  values  resulting 
from  the  proposed  stadium  and  other 
proposed  projects  in  the  immediate 
area. 

ERP  No.  DS-USA-K10009-TT  Raring 
E02,  Kwajalein  Atoll  Ongoing  and 
Strategic  Defense  Initiative  Activities, 
New  Information,  Test  Range  Facility 
Construction  and  Support  Services, 
Republic  of  the  Marshall  Islands. 

Summary:  EPA  expressed 
environmental  objections  regarding  the 
projects  potential  for  significant  impacts 
to  natural  and  cultural  resources.  EPA 
requested  mitigation  or  alternatives  that 
would  avoid  potential  adverse  effects  of 
quarrying,  dredging,  filling  and 
construction.  EPA  also  recommended 
reestablishing  the  letter  of  authority 
procedure  considered  dxuing  the 
development  of  standards  and 
procedures  for  U.S.  Army  activities  on 
Kwajalein  Atoll. 

Final  ElSa 

ERP  No.  F-AFS-K65144-CA,  1992 
Cleveland  Watershed/Fire  Recovery 
Project,  Eldorado  National  Forest,  ^uth 
Fork  American  River,  Eldorado,  Alpine 
and  Amador  Coimries,  CA. 

Summary:  EPA  continued  to  have 
environmental  concerns  with 
cumulative  environmental  impacts  to 
water  quality  and  watersheds,  and 
impacts  to  contiguous  riparian  and 
mammal  biological  corridors.  EPA 
requested  that  the  EIS  Record  of 
Dedsion  identify  appropriate  mitigation 
measures  for  these  impacts. 

ERP  No.  F-COE-E30035-NC,  Carolina 
Beach  and  Vicinity/ Area  South  Project, 
Beach  Erosion  (Control  and  Hurricane 
Wave  Protection,  Implementation,  New 
Hanover  County,  NC. 

Summary:  EPA  continued  to  have 
environmental  concerns  with  the 
cumulative  impacts  of  beach 


nourishment  projects  and  their  lack  of 
total  projeded  life  time  cost. 

ERP  No.  F-FHW-K40186-AZ,  AZ- 
87/Beeline  Highway  Upgrading,  Saguaro 
Lake  Road  to  near  the  Maricopa-Gila 
County  Line,  Funding,  Land  Ebcchange 
with  the  Forest  Service  and  COE  Section 
404  Permit  Issuance,  Maricopa  Coimty, 
AZ. 

Summary:  EPA  expressed  continued 
concerns  regarding  potential  project 
impacts  to  water  quality,  air  quality  and 
the  Sycamore  Creek  Riparian  Area.  EPA 
requested  that  the  Record  of  Decision 
contain  a  commitment  to  assess  and 
monitor  these  impacts  and  to  implement 
remedial  measures  should  monitoring 
reveal  that  adverse  impacts  to  air  and 
water  quality  are  occurring. 

ERP  No.  F-UAF-K11016-CA,  Norton 
Air  Force  Base  (AFB)  Disposal  and 
Reuse,  Implementation,  San  Bernardino, 
CA. 

Summary:  EPA  believed  that  the  FEIS 
does  not  sufficiently  discuss 
contaminated  sites,  cleanup  actions,  and 
the  coordination  process  to  be  used  to 
ensure  that  reuse  and  site  cleanup 
decisions  are  properly  integrated.  EPA 
recommended  that  the  Air  Force 
provide  additional  information  in  the 
EIS  Record  of  Decision  on  reuse/ 
contaminated  site  cleanup  integration 
and  the  status  of  cleanup  actions, 
including  specific  terms,  conditions, 
and  mitigation  measures  to  promote 
wise  reuse  and  to  promote  pollution 
prevention,  waste  minimization, 
conservation  and  recycling. 

ERP  No.  FS-TVA-A82025-00, 

Control  of  Eurasian  Watermilfoil, 
Updated  Information  concerning  the 
Aquatic  Plant  Management  Program, 
Implementation,  Tennessee  Valley 
Region. 

Summary:  EPA  identified  that 
herbicide  applications  should  be 
proscribed  to  those  situations  in  which 
there  are  no  other  practicable 
alternatives.  EPA  supported  the 
monitoring  program  for  determining 
potential  water  quality  impacts  from 
their  reduced  use. 

Dated:  August  S,  1993. 

William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc.  93-18879  Filed  8-5-93;  8:45  am] 
BHJJNO  cooe  tsao-so-u 


[ER-FRL-4623-3] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  or  (202) 260-5075. 


Weekly  receipt  of  Environmental 

Impact  Statements  Filed  July  26, 1993 

Through  July  30, 1993  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  930253,  Draft  EIS,  AFS,  ID, 
Sunshine  Timber  Sale, 
Implementation,  Salmon  National 
Forest,  Cobalt  Ranger  District,  Big 
Deer  Creek,  Lemhi  County,  ID,  Due: 
August  27, 1993,  Contact:  Barbara  A. 
Levesque  (208)  756-2240. 

EIS  No.  930254,  Final  EIS,  EPA,  FL,  Fort 
Pierce  Harbor  Offshore  Ocean 
Dredged  Material  Disposal  Site 
(ODMDs),  Designation,  Fort  Pierce, 

FL,  Due:  September  7, 1993,  Contact: 
Wesley  B.  Crum  (404)  347-1740. 

EIS  No.  930255,  Draft  EIS,  AFS,  MT, 
Middle  Fork  Ecosystem  Management 
Project,  Implementation,  Flathead 
National  Forest,  Hungry  Horse  Ranger 
District,  Flathead  River,  Flathead 
County,  MT,  Due;  September  21, 

1993,  Contact:  Heidi  Trechsel  (406) 
387-5243. 

EIS  No.  930256,  Final  Supplement, 
NOA,  PR,  VI,  Shallow- Water  Reef 
Fish  Fishery  Management  Plan, 
Amendment  2,  Updated  Information, 
Puerto  Rico  and  U.  S.  Virgin  Island, 
Due:  September  7, 1993,  Contact;  Sr. 
Miquel  Rolon  (809)  753-6910. 

EIS  No.  930257,  Draft  Supplement, 
FHW,  MA,  Central  Artery/I-93  Third 
Harbor  Tunnel/I-90  Extension, 
Updated  and  Additional  Information, 
Design  Alternatives  for  the  Charles 
River  Crossing,  Funding,  US  COE 
Section  10  and  404  Permits,  US  CCD 
Permits  and  EPA  NPDES  Permit, 
Suffolk  County,  MA,  Due:  October  5, 
1993,  Contact:  Paul  Stakutis  (617) 
951-6496. 

EIS  No.  930258,  Final  EIS,  USN,  VA, 
MD,  Dahlgren  Division,  Naval  Surface 
Warfare  Center  Base  Realignment, 
New  Construction  and  Renovation, 
Westmoreland,  Stafford,  Spotsylvania 
and  King  George  Counties,  VA  and 
Charles  County,  MD,  Due:  September 
7, 1993,  Contact:  Larry  Chemikoff 
(202)  433-3387. 

EIS  No.  930259,  FINAL  EIS,  FHW,  AZ, 
Price  Freeway  (Loop  101)  Corridor 
Construction,  Price  Road  between  the 
Superstition  Freeway  to  Pecos  Road, 
Funding  and  Right-of-Way 
Acquisition,  Maricopa  Coimty,  AZ, 
Due:  September  7, 1993,  Contact:  Ken 
Davis  (602)  379-3646. 

EIS  No.  930260,  FINAL  EIS,  AFS,  AK, 
Central  Prince  of  Wales  Ketchikan 
Pulp  Long-Term  Timber  Sale, 
Implementation,  Tongass  National 
Forest,  Prince  of  Wales  Island,  AK, 
Due:  September  7, 1993,  Contact: 
David  Arrasmith  (907)  225-3101. 

EIS  No.  930261,  FINAL  EIS,  DOE,  MO, 
Weldon  Spring  Site,  Chemical  Plant 
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Area  Remedial  Action  Feoribility 
Study,  bnpleinOTtation,  St.  Charles 
County,  MO,  Due:  September  7, 1993, 
Contact:  Stephen  McCradcen  (314) 
441-8086. 

Amended  Noticas 

ms  No.  930164,  DRAFT  EIS,  BLM,  NV. 
Bedell  Flat  Water  and  Natural  Gas 
’Pipelines  Crossing  Prefect,  Right-<d- 
Way  Grants  and  (X)E  Section  404 
Pormit,  Washoe  County,  NV .  Due: 
September  22, 1993,  CcaimA:  James 
M.  Phillips  (702)  885-6000.  Published 
FR  5-21-93 — R^ew  period 
extended. 

Dated:  August  3, 1993. 

William  aUckarsoau 
Deputy  Director,  C^pce  of  Federai  Activitieg. 
IFR  Doc.  95-18878  Piled  8-S-93;  8:45  «s) 
BIUJNO  coos  ww  m  u 


[FRL-4689-t) 

Connecticut:  Adequacy  Determination 
of  State/Tribal  Munlclpd  Solid  Waste 
Permit  Program 

AGENCY:  Envinmmental  Protectiem 
Agency. 

ACTION:  Notice  of  tentative 
determination  to  fully  approve  the 
adequacy  of  the  State  of  Connecticut’s 
mimicipal  solid  waste  permitting 
program,  public  hearing  and  public 
comment  period. 

SUMMARY:  Section  4005(cKlKB)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Sohd  Waste 
Amendments  (HSWA)  of  1984, 42 
U.S.C  6945(cMi)(B),  requires  states  to 
develop  and  implemoit  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs),  whi^  may 
receive  hazardous  household  waste  at 
small  quantity  generator  hazardous 
waste  will  comply  with  the  revised 
Federal  MSWLF  Criteria  (40  CFR  part 
258).  RCRA  SacticMl  400S(c)(l)(C).  42 
U.S.C.  6945(cM1)(C),  requires  the 
Environmental  Protectioa  Agency  (EPA) 
to  determine  whether  states  have 
adequate  “permit”  programs  few 
MSWLFs,  ^t  does  not  mandate 
issuance  of  a  rule  finr  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  {proposing  a  State/ 
Tribal  Implenientatimi  Rute  (STIR)  that 
will  provide  procedures  by  wbidi  EPA 
will  apimwe,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agmicy  intends  to  approve 
adequate  State/Tribol  MSWLF  permit 
programs  as  appheations  are  submitted. 
Thus,  these  apjmvab  are  not  dependmit 
on  final  promulgation  of  the  STIR.  Prior 


to  prmnuIgatioD  of  the  STIR,  adequacy 
determinations  will  be  made  based  tm 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribe  permit  programs  provide  for 
interaction  Mtween  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  ^ly  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexilnlities  provided  by 
40  CFR  part  258  to  the  extent  the  State/ 
Tribal  permit  program  allows  such 
flexibiuty.  EPA  notes  that  regardless  of 
the  approval  status  of  a  State/Tribe  and 
the  permit  status  of  any  facility,  the 
federal  landfill  criteria  shall  apply  to  all 
permitted  and  unpermitted  MSWLF 
facilities. 

The  state  of  Connecticut  has  applied 
for  a  determination  of  adequacy  under 
section  4005(c)(1)(C)  of  RCRA,  42  U.S.C 
6945(cK1)(C).  EPA  Region  I  has 
reviewed  Connecticut’s  MSWLF  permit 
program  adequacy  application  and  has 
made  a  tentative  determination  that  all 
portions  of  Connecticut’s  MSWLF 
permit  program  are  adequate  to  assure 
compliance  with  the  revised  MSWLF 
Criteria.  Connecticut’s  application  fixr 
program  adequacy  determination  is 
available  for  pubUc  review  aikl 
comment  at  the  places  listed  in  the 
“ADDRESSES”  section  below  during 
regular  office  hours. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe’s  MSWLF  permit  program,  the 
R^on  has  tentatively  s^^uled  a 
public  hearing  cm  this  delenninaticm.  If 
a  sufficimt  number  of  persons  express 
interest  in  participating  in  a  hearing  by 
writing  to  the  Region  I  Sedid  Waste 
Program  or  calling  the  contact  given 
below  within  30  ^ys  of  the  date  of 
publication  of  this  notice,  the  Region 
will  hold  a  hearing,  in  Hartford, 
Connecticut,  on  the  date  given  below  in 
the  "DATES”  section.  The  Regimi  will 
notify  all  persons  who  submit 
comments  on  this  notice  if  it  appears 
that  there  is  sufficient  public  intermt  to 
warrant  a  hearing  In  a^thm,  anyone 
who  wishes  to  learn  whether  the 
hearing  will  be  held  may  cal)  the  pmon 
listed  in  the  “CONTACTS”  seetkm  telow. 
DATES:  All  comments  on  Connecticut's 
application  for  a  determination  of 
adeqiiacy  must  be  received  by  the  close 
of  business  on  September  7, 1993.  If 
there  is  sufficient  interest,  a  public 
hearing  will  be  held  on  September  23, 
1993  at  10  a.m.,  at  the  State  Legislative 


Office  Building,  Room  2C.  Hartford, 
CcHinecticut.  The  State  will  participate 
in  the  public  hearing',  if  held  by  EPA  on 
this  subject. 

ADDRESSES:  Copies  of  Connecticut’s 
application  for  adequacy  determination 
are  available  during  the  hours  of  8  a.m. 
to  5  p.m.  at  the  following  addresses  for 
Inspection  and  copying:  Connecticut 
Department  of  Environmental 
Protection,  Waste  Management  Bureau, 
Planning  and  Standards  Divisiem,  4th 
Floor,  79  Elm  Street,  Hartford,  CT 
06106;  U.S.  EPA  Region  L  90  Canal 
Street,  Boston,  MA  02203.  Attn:  Fred 
Friedman,  telephone  (617)  573-9687. 

Written  comments  should  be  sent  to 
Mr.  John  F.  Hackler,  Chief.  Solid  Waste 
Sectiem,  mail  code  HER-CAN6,  EPA 
■  Region  I,  Solid  Waste  Section.  John  F. 
Kennedy  Federal  Building,  Boston,  MA 
02203. 

FOR  FURTHER  INFORMATION  CONTACT;  EPA 
Region  L  John  F.  Kennedy  Federal 
Building  Bostem,  MA  02203.  Attn:  Ms. 
Connie  Dewire,  mail  code  HER-CAN6, 
telephone  (617)  573-5719. 

SUPPLEMENTARY  INFORMATION; 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RQRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  states  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
40  part  258.  SuMitie  D  also  requires 
in  section  4005(c)(lKC).  42  U.S.C. 
6945(c)(1)(C)  that  EPA  determine  the 
adequacy  of  state  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

The  EPA  intends  to  approve  State/ 
Tribal  MSWLF  permit  programs  prior  to 
the  promulgation  of  Sl'IR.  EPA 
interprets  the  requirements  for  states  or 
tribes  to  develop  “adequate”  programs 
for  permits,  or  ^er  forms  of  prior 
approval  and  conditions  (for  example, 
license  to  operate)  to  impose  severd 
minimum  requirements.  First,  each 
State/Tribe  must  have  enforceable 
standards  for  new  and  existing  MSWLFs 
that  are  technically  comparable  to  EPA’s 
revised  MSWLF  criteria.  Next,  the  State/ 
Tribe  must  have  the  authority  to  issue 
a  permit  or  other  notice  of  prior 
approval  and  conditions  to  all  new  and 
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existing  MSWLFs  in  its  jurisdiction.  The 
State/Tribe  also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  section 
7004(b)  of  RCRA,  42  U.S.C  6g74(b). 
Finally,  the  State/Tribe  must  show  that 
it  has  sufficient  compliance  monitoring 
and  enforcement  authorities  to  take 
specific  action  against  any  owner  or 
operator  that  fails  to  comply  with  an 
approved  MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"Adequate”  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
STIR.  EPA  expects  States/Tribw  to  meet 
all  of  these  requirements  for  all 
elements  of  a  MSWLF  program  before  it 
gives  full  approval  to  a  MSWLF 
program. 

B.  State  of  Connecticut 

On  April  1, 1993,  EPA,  Region  I, 
received  Connecticut’s  final  .MSWLF 
Permit  program  application  for 
adequacy  determination.  Region  I 
reviewed  the  final  application  and 
submitted  comments  to  Connecticut. 
Connecticut  addressed  EPA’s  comments 
and  submitted  a  revised  final 
application  for  adequacy  determination 
on  July  14, 1993.  Region  I  has  reviewed 
Connecticut’s  revised  application  and 
has  tentatively  determined  that  all 
portions  of  Connecticut’s  MSWLF 
program  meet  all  the  requirements 
necessary  to  qualify  for  full  program 
approval  and  ensures  compliance  with 
the  revised  Federal  Criteria. 

The  public  may  submit  written 
comments  on  EPA’s  tentative 
determination  until  September  7, 1993. 
Copies  of  Connecticut’s  application  are 
available  for  inspection  and  copying  at 
the  location  indicated  in  the 
"ADDRESSES”  section  of  this  notice. 

Region  I  based  its  decision  of  tentative 
full  approval  on  the  current,  overall 
approach  of  MSWLF  disposal  in 
Connecticut  which  includes  up  fiont,  a 
determination  of  need  for  new  landfill 
capacity,  restrictive  siting  provisions, 
both  groimdwater  and  surface  water 
permitting  requirements,  design 
requirements  which  include  a  "worst  ' 
case”  demonstration  prior  to  approval,  a 
restrictive  groundwater  use 
classification  system,  institutional 
controls  over  property,  and  as 
necessary,  the  authority  to  require 
remediation  for  releases  to  the 
environment.  In  addition,  the  State’s 
cturent  Solid  Waste  Management  Plan 
has  established  the  following  order  of 
priority  for  managing  solid  waste: 
Source  reduction;  recycling;  resource 
recovery;  waste-to-energy;  incineration. 


and  finally,  landfilling,  an  approach 
which  will  further  reduce  the  use  or 
development  of  existing  or  new 
MSWLF’s. 

As  a  result  of  the  State’s  overall 
approach  to  solid  waste  management, 
the  Connecticut  Department  of 
Environmental  Protection  expects  more 
than  three  quarters  of  the  fifty  four  (54) 
facilities  active  as  of  October  9, 1991  to 
close  (under  Connecticut  statutory  and 
regulatory  requirements). 

The  design  standard  for  new  and 
lateral  expansions  of  landfills  currently 
in  effect  in  the  State  includes  a  dual 
liner  system  as  well  as  a  primary  and 
secondary  leachate  collection  system. 

The  current  siting  criteria  carefully 
restrict  new  or  expanding  landfills  to 
hydrogeologic  settings  that  do  not 
conflict  with  drinking  water  resources 
and  ensure  the  protection  of  surface 
water  qualify. 

In  1980,  Connecticut  adopted  water 

auality  standards  and  classifications 
lat  apply  to  groundwater  as  well  as 
surface  water.  The  water  quality 
standards,  among  other  things,  define 
the  types  of  discharges  that  can  be 
considered  in  the  various  water 
classification  areas  of  the  State. 

Under  Connecticut’s  current  program, 
MSWLFs  can  only  be  sited  in  areas 
which  receive  a  GC  groundwater 
classification.  A  GC  classification  means 
the  subject  ground  waters:  (1)  Are  not 
suitable  for  development  as  drinking 
water  supplies;  (2)  are  hydraulically 
connect^  to  class  B  surface  waters;  and 
(3)  are  a  hydrogeologic  setting  for  which 
the  flow  path  of  groundwater  or  of  a 
discharge  to  it,  can  be  defined, 
predict^  and,  if  necessary,  remediated. 

For  example,  the  groimdwater  flow 
path  from  an  upland  till  site  underlain 
by  discretely  fractured  bedrock  could 
not  be  predicted  or  defined  with  any 
confidence,  and  a  discharge  of 
pollutants  to  such  a  site  could  not  be 
controlled,  and  most  likely,  could  not  be 
successfully  remediated.  Such  a  setting, 
therefore,  would  not  be  classified  GC, 
and  no  waste  disposal  facility, 
regardless  of  the  design  of  liner  and 
collection  systems,  could  be  permitted. 

Key  provisions  in  Connecticut’s 
current  MSWLF  permitting 
reouirements  are: 

(1)  'The  applicant  must  own  or  control 
the  entire  land  area  for  which 
groundwater  would  be  affected  in 
quality — ^in  any  way,  not  just  an 
exceedence  of  a  drinking  water 
standard — by  the  discharge  of  leachate. 
This  area,  also  called  the  zone  of 
influence,  must  be  determined  as  if  no 
liner  or  collection  system  existed.  This 
requirement,  in  conjunction  with  the  GC 
siting  requirement,  provides  for  the 


complete  segregation  of  groundwater 
used  or  which  could  potentially  be  used 
for  drinking  water. 

(2)  The  applicant  must  demonstrate 
that  under  worst  case  conditions,  the 
discharge  of  the  plume  would  not  cause 
aquatic  toxicity  in  the  surface  water 
quality  criteria.  Worst  case  conditions 
are  assumed  to  be  (A)  no  liner  and  (B) 
maximum  pollutant  concentrations  in  * 
leachate  discharging  the  annual  flow 
instantaneously  to  surface  water  under 
extreme  low  flow  conditions  with  (C)  no 
attenuation  prior  to  discharge. 

By  currently  restricting  landfills  to 
such  settings,  Connecticut  has  protected 
all  state  drinldng  water  resources, 
whether  surface  or  groundwater,  from 
the  potential  impact  of  leachate — an 
approach  which  EPA  has  determined  to 
be  an  alternate  to  the  40  CFR  part  258 
requirements,  but  still  as  protective  as 
the  federal  requirements  under  40  CFR 
part  258.  In  addition,  the  State 
requirements  are  no  less  stringent  than 
the  requirements  at  40  CFR  part  258. 

To  Kuther  protect  the  State’s  water 
resources,  the  solid  waste  permit 
process  requires  the  State  to  deny  a 
permit  if  the  Commissioner  of  the 
Connecticut  Department  of 
Environmental  Protection  determines 
that  a  facility  or  disposal  area  is  not 
necessary  to  meet  the  solid  waste 
disposal  needs  of  the  State  and  would 
result  in  substantial  excess  disposal 
capacity  in  the  State. 

Connecticut  will  be  using  alternate, 
but  equally  effective  methc^s,  to  ensure 
that  provisions  which  are  tec^ically 
comparable  and  no  less  stringent  than 
the  revised  federal  criteria  are  being 
applied  in  Connecticut.  The  revised 
Guidelines  for  Engineering  Evaluations 
of  Solid  Waste  Disposal  Areas  are 
applicable  to  all  existing  MSWLFs  and 
to  all  MSWLF  permit  applications 
efiective  July  1, 1993.  To  ensure 
compliance  with  all  of  the  revised 
federal  criteria,  Connecticut  has  revised 
its  existing  Guidelines  for  Engineering 
Evaluations  of  Solid  Waste  Disposal 
Areas  in  the  following  areas,  and  will 
implement  its  MSWLF  permit  program 
throi^h  enforceable  permit  conditions. 

1.  Connecticut  has  revised  its  current 
permit  requirements  with  the  adoption 
of  the  following  definitions  as  required 
by  the  revised  federal  criteria,  40  CFR 
258.2:  Active  life,  active  portion,  owner, 
saturated  zone,  state,  and  waste 
man^ement  unit  boundpy. 

2.  (^nnecticut  has  revised  its  current 
permit  requirements  to  comply  with  the 
new  location  restrictions  of  40  CFR 
258.10,  258.11.  258.12,  258.13,  258.14, 
258.15,  and  258.16,  wffich  pertain  to 
airport  safety,  floodplains,  wetlands, 
fault  areas,  seismic  impact  zones. 
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unstable  areas  and  closure  of  existing 
MSWLF  units. 

3.  Connecticut  has  revised  its  current 

permit  requirements  to  comply  with  the 
new  operating  criteria  of  40  258.20, 

258.23,  258.26,  258.28,  258.29,  which 
describe  procedures  for  excluding  the 
receipt  of  hazardous  waste,  explosive 
gases  control,  run-on/run-off  control 
systems,  liquids  restrictions,  and 
recordkeeping  reouirements. 

4.  Connecticut  has  revised  its  current 
permit  requirements  to  comply  with  the 
new  groimd'Water  monitoring  and 
correi^ve  action  requirements  of  40 
CFR  258.50,  258.54,  258.55,  258.56, 
258.57,  which  describe  applicability, 
detection  and  assessment  monitoring 
programs,  assessment  of  corrective 
measures,  and  selection  of  remedy. 

5.  Connecticut  has  revised  its  current 
permit  requirements  to  comply  with  the 
new  closure  and  post-closure  care 
requirements  of  40  CFR  258.60,  and 
258.61. 

6.  Connecticut  has  revised  its  current 
permit  requirements  to  comply  with  the 
new  financial  assurance  requirements  of 
40  CFR  258.70,  258.71,  258.73,  258.74, 
which  describe  applicability  and 
effective  date,  financial  assurance  for 
closure,  corrective  action,  and  allowable 
mechanisms. 

Connecticut’s  Department  of 
Environmental  Protection  will  update 
the  permits  of  existing  municipal  solid 
waste  landfills  scheduled  to  remain 
open  after  the  effective  date  of  40  CFR 
part  258,  to  assure  compliance  with 
current  state  requirements.  The  State  of 
Connecticut  is  not  asserting  jurisdiction 
over  Indian  land  recognized  by  the 
United  States  government  for  the 
purpose  of  this  notice.  Tribes 
recognized  by  the  United  States 
government  are  also  required  to  comply 
with  the  terms  and  conditions  found  at 
40  CFR  part  258. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  during  any  public  hearing 
held.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  determination  of 
inadequacy  for  Connecticut’s  program. 
EPA  will  make  a  final  decision  on 
approval  of  the  State  of  Connecticut’s 
program  and  will  give  notice  of  the  final 
determination  in  the  Federal  Register. 
’The  notice  shall  include  a  summary  of 
the  reasons  for  the  final  determination 
and  a  response  to  all  significant 
comments. 

Section  4005(a]  of  RCRA,  42  U.S.C. 
6945(a)  provides  that  citizens  may  use 
the  citizen  suit  provisions  of  Section 
7002  of  RCRA,  42  U.S.C.  6972  to  enforce 
the  Federal  MSWLF  criteria  in  40  CFR 
part  258  independent  of  any  State/ 


Tribal  enforcement  program.  As  EPA 
explained  in  the  preamble  to  the  final 
MSWLF  criteria.  EPA  expects  that  any 
owner  or  operator  complying  with 
provisions  in  a  State/Tri^l  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

Compliance  With  Executive  Order 
12291:  The  Office  of  Management  and 
Budget  has  exempted  this  notice  fiom 
the  requirements  of  Section  3  of 
Executive  Order  12291. 

Certification  Under  the  Re^latory 
Flexibility  Act:  Pursuant  to  the 
provisions  of  5  U.S.C.  605(b),  I  hereby 
certify  that  this  approval  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smdl  entities.  It 
does  not  impose  any  new  burdens  on 
small  entities.  This  notice,  therefore, 
does  not  require  a  regulatory  flexibility 
analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  Section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C  6946. 

Dated:  July  29, 1993.  ^ 

Paul  G.  Keough, 

Acting  Regional  Administrator. 

(FR  Doc  93-18843  Filed  8-5-93;  8:45  am] 
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Proposed  Administrative  Order  on 
Consent;  Lowry  Landfill  Site,  Arapahoe 
County,  CO 

AGENCY:  U.S.  Environmental  Protection 
Agency  (U.S.  EPA). 

ACTION:  Proposed  de  minimis 
settlement. 

SUMMARY:  In  accordance  with  the 
requirements  of  section  122(i)(l)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (CERCLA),  notice  is 
hereby  given  of  a  proposed  de  minimis 
settlement  under  section  122(g) 
concerning  the  Lowry  Landfill  Site  in 
Arapahoe  County,  Colorado  (the  Site). 
The  proposed  Administrative  Order  on 
Consent  (AOC)  requires  5  potentially 
responsible  parties  (PRP)  to  pay  an 
aggregate  to^  of  $653,570.97  to  resolve 
their  liability  to  the  EPA  related  to 
response  actions  taken  or  to  be  taken  at 
the  Site. 

OATES:  Comments  must  be  submitted  by 
no  later  than  September  7, 1993. 
ADDRESSES:  Comments  should  be 
addressed  to  Gwendolyn  Hooten 
(8HWM-SR).  Enforcement  Specialist, 
U.S.  Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202-2405,  and 


should  refer  to:  In  the  matter  of  Lowry 
Landfill  De  Minimis  Settlement. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Steams,  Office  of  Regional 
Counsel,  EPA  Region  VIII,  at  (303)  294- 
7197. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
section  122(g)  De  Minimis  Settlement:  In 
accordance  with  section  122(i)(l)  of 
CERCLA,  notice  is  hereby  given  that  the 
terms  of  an  Administrative  Order  on 
Consent  (AOC)  have  been  agreed  to  by 
the  following  parties,  for  the  following 
amounts:  Colorado  Department  of 
Agriculture  ($7,441.98);  Colorado 
Department  of  Highways  ($175,203.21); 
Colorado  School  of  Mines  ($46,246.59); 
Colorado  Surplus  Agency  ($369,316.74); 
and  Colorado  State  University 
(Environmental  Health  Services) 
($55,362.45).  By  the  terms  of  the 
proposed  ACX^,  these  PRPs  will  together 
pay  $653,570.97  to  the  Hazardous 
Substances  Trust  Fund  (Superfund). 

*1110  $653,570.97  represents 
approximately  0.122%  of  the  total 
anticipated  costs  for  the  Site  upon 
which  this  settlement  was  based. 

In  exchange  for  payment,  U.S.  EPA 
will  provide  the  settUng  parties  with  a 
covenant  not  to  sue  for  liability  under 
sections  106  and  107(a)  of  CERCLA, 
including  liability  for  ^A  past  costs, 
the  one-time  cost  of  remedy,  future  H’A 
oversight  costs,  and  future  operation 
and  maintenance  of  the  as-yet 
unselected  remedy.  The  covenant  not  to 
sue  includes  actions  under  section  7003 
of  the  Solid  Waste  Disposal  Act,  as 
amended  (also  known  as  the  Resource 
Conservation  and  Recovery  Act 
(RCRA)). 

The  amount  that  each  individual  PRP 
will  pay,  as  shown  above,  equals  $3.77 
multiplied  by  the  number  of  gallons  of 
waste  the  party  sent  to  the  Site  (Base 
Amount),  plus  a  premium  payment  of 
50%  or  200%  of  the  Base  Amount,  as 
specified  by  each  Respondent  PRP  in 
the  ACK).  T^e  per  gallon  charge  of  $3.77 
was  calculated  by  dividing  the  total 
estimated  response  costs  of  the  Site 
($536,000,000)  by  the  total  estimated 
volume  of  waste  disposed  of  at  the  Site 
(142,295,420  gallons).  For  parties  paying 
a  50%  premium,  there  is  an  exception 
to  the  covenant  not  to  sue  if  total 
response  costs  as  the  Site  exceed  $536 
million.  For  parties  paying  the  200% 
premium,  there  is  no  such  limitation  of 
the  U.S.  EPA’s  covenant  not  to  sue. 

U.S.  EPA  will  receive,  for  a  period  of 
thirty  (30)  days  from  the  date  of  this 
publication,  comments  relating  to  the 
proposed  de  minimis  settlement. 

A  copy  of  the  proposed  AOC  may  be 
obtain^  in  person  or  by  mail  from 
Gwendolyn  Hooten  (8HWM-SR),  U.S. 
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Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202-2405. 
Additional  background  information 
relating  to  the  de  minimis  settlement  is 
available  for  review  at  the  Supeifund 
Records  Center  at  the  above  address, 
and  at  the  Aurora  Central  Public  Library 
located  at  14949  East  Alameda  Drive, 
Aurora,  Colorado, 
lack  W.  McGraw, 

Acting  Reffonal  Administrator,  U.S.  EPA. 
Region  VW. 

(FR  Doa  93-18844  Filed  8-5-93;  8:45  am] 
siLUNQ  cooc  asao  so  a 


FEDERAL  MARITIME  COMMISSION 

[Petition  Noe.  P47-93  and  P4S-e3] 

Filing  of  Petitions  for  Temporary 
Exemption  From  Electronic  Tariff 
Filing  Requirementa;  World  Transport 
and  Transitainer,  Inc. 

Notice  is  her^y  given  of  the  filing  of 
petitions  by  World  Transport  and 
Transitainer,  Inc.,  pursuant  to  46  CFR 
514.8(a),  for  temporary  exemption  fiom 
the  electronic  tariff  filing  requirements 
of  the  Commission's  ATF1  System. 
Petitioners  request  exemption  from  the 
June  4, 1993,  electronic  filing  deadline. 

To  facilitate  thorough  consideration  of 
the  petitions,  interested  persons  are 
requested  to  reply  to  the  petitions  no 
later  than  August  9, 1993.  Replies  shall 
be  directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001,  shall  consist  of  an  original 
and  15  copies,  and  shall  be  served  on 
the  following: 

P47-93 — Mr.  Young  Hee  Ko,  World 
Transport,  302  West  Grand  Avenue, 
Suite  5C,  El  Segundo,  California 
90245 

P48-93 — ^Mr.  Thomas  Bosselmann, 
Secretary.  Transitainer.  Inc.,  1024  Del 
Amo  Blvd.,  Carson,  California  90746 

Copies  of  the  petitions  are  available 
for  examination  at  the  Washington,  DC 
office  of  the  Secretary  of  the 
Commission,  800  N.  Capitol  Street, 

NW.,  room  1046. 
lowph  C  Polking, 

Secretary. 

IFR  Doc.  93-18781  Filed  8-5-93;  8:45  am] 
aiLUNQ  CODE  sm-ot-M 


FEDERAL  RESERVE  SYSTEM 

Harold  Copparman;  Changa  In  Bank 
Control  Notica 

Acquisition  of  Sharaa  of  Banka  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and  $ 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  cm  notices  are  set . 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(0(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
acxepted  for  prcx^ssing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Itoserve  Bcmk  indicated 
for  the  notice  or  to  the  offic^es  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  25, 1993. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198; 

1.  Harold  Copperman,  Omaha. 
Nebraska;  to  acquire  an  additional  1.29 
percent  of  the  voting  shares  of  First 
Continental  Financial,  Inc.,  Omaha. 
Nebraska,  for  a  total  of  13.12  percent, 
and  ther^y  indirectly  acquire  River 
City  National  Bank,  Omaha.  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  30. 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc  93-18811  Filed  8-5-93: 8:45  am] 
BIUJNQ  coot  t210«1-a 


First  Star  Bancorp,  Inc.,  at  ai.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applM  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  $ 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  fodicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
30. 1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

I.  First  Star  Bancorp,  Inc.,  Bethlehem, 
Pennsylvania;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  Star  Savings 
Bank.  Beffilehem,  Peimsylvania,  which 
was  previously  known  as  Greater 
Bethlehem  Savings  and  Loan 
Association. 

6.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1.  First  Union  Corporation,  Charlotte, 
North  Carolina;  to  acquire  100  percent 
of  the  voting  shares  of  First  Union  Home 
Equity  Bank.  National  Association, 
Charlotte,  North  Carolina,  a  de  novo 
bank. 

C  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  American  Chartered  Bancorp  n, 
Inc.,  Lake  Zurich,  Illinois;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  American 
Chartered  Bank  of  I^e  Zurich,  Lake 
Zurich,  Illinois. 

2. F&M  Bancorporation,  Inc., 
Kaukauna,  Wisconsin,  and  F  &  M 
Merger  Corporation,  Kaukauna, 
Wisconsin;  to  merge  with  First  National 
Financial  Corporation,  Oconto, 
Wisconsin,  and  thereby  indirectly 
acquire  First  National  Bank  of 
Wisconsin.  Oconto,  Wisconsin. 

D.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Magna  Group,  Inc.,  St.  Louis, 
Missouri:  to  acquire  100  percent  of  the 
voting  shares  of  City  Bancorp,  Inc., 
Murphysboro,  Illinois,  and  thereby 
indirectly  acquire  The  City  National 
Bank  of  Murphysboro,  Murphysboro, 
Illinois. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  July  3U,  1993. 

Jennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-18812  Filed  8-5-93;  8:45  am] 
MLUNO  CODE  OlOOI-f 


Huntington  Bancsharea  Incorporated, 
at  al.;  Acquiaitiona  of  Companies 
Engaged  in  Permissible  Nonbanking  - 
Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  Qll 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  225.21(a))  to  acquire  or 

control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  efiects,  such 
as  undue  concentration  of  resoiut:es, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  Au^st  30, 1993. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio 
44101: 

1.  Huntington  Bancshares 
Incorporated,  Columbus,  Ohio,  and 


Huntington  Bancshares  Indiana,  Inc., 
Columbus.  Ohio;  to  acquire  First 
Bancorp  Indiana,  Inc.,  Lafayette, 

Indiana,  and  thereby  indirectly  acquire 
First  Bank  of  Lafayette,  FSB,  Lafayette, 
Indiana,  and  thereby  engage  in 
operating  a  savings  association  piusuant 
to  $  225.25(b)(9)  of  the  Board’s 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Liberty  National  Bancorp,  Inc., 
Louisville,  Kentucky:  to  acquire  First 
Federal  Savings  Bank.  Hopldnsville, 
Kentucky,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9);  and  in  the  sale,  as 
agent,  of  credit  related  life  and  health 
insurance  in  connection  with  loans 
made  by  First  Federal  Savings  Bank, 
pursuant  to  §  225.25(b)(8)(i)  of  the 
Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  30. 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-18813  Filed  8-5-93;  8:45  am] 
BHXINO  CODE  ttlO-OI-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcement  Number  361] 

Research  Program  To  Assess  the 
Acceptability  of  Single  Large  Dose 
Animal  Testing  Programs  To 
Determine  the  Carcinogenesis  of 
Chemical  Exposure  in  Humans 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  1993 
funds  for  a  cooperative  agreement 
program  to  assess  the  acceptability  of 
single  large  dose  animal  testing 
programs  to  determine  the 
carcinogenesis  of  chemical  exposure  in 
humans.  Toward  this  end,  ATSDR 
encourages  the  identification  and 
critical  assessment  of  toxicological 
studies  demonstrating  single  exposure 
carcinogenesis. 

The  Ihiblic  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  annovmcement 
is  related  to  the  priority  areas  of 
Environmental  Health  and  Surveillance 
and  Data  Systems.  (For  ordering  a  copy 


of  Healthy  People  2000,  see  the  Section 
Where  To  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  in 
Sections  104(i)(5)  and  (15)  of  the 
Comprehensive  ^vironmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (42  U.S.C. 
9604  (i)(5)  and  (15)]. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
state  and  local  public  health 
departments,  state  universities,  state 
colleges  and  state  research  institutions 
of  the  states  or  their  bona  fide  agents  or 
instrumentalities.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islemds,  the  Republic  of  Palau, 
and  federally-recognized  Indian  tribal 
govemnients. 

Availability  of  Funds 

Approximately  $50,000  is  available  in 
FY  1993  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30, 1993,  for  a  12- 
month  budget  and  project  period. 

Purpose 

The  purpose  of  this  award  is  to 
encourage  the  identification  and  critical 
assessment  of  toxicological  studies 
demonstrating  single  exposure 
carcinogenesis  and  to  critically  analyze 
the  associated  biochemical  mechanisms. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  imder  A.,  below,  and  ATSDR 
will  be  responsible  for  conducting 
activities  under  B.,  below: 

A.  Recipient  Activities 

1.  Identify  and  assess  the 
completeness  of  the  published 
toxicological  studies  for  single  exposure 
carcinogens  and  summarize  the 
appropriate  information  to  adequately 
describe  the  specifics  of  the  study. 

2.  Develop  a  prototype  integrative 
synthesis  by  class  or  chemical. 

3.  Analyze  the  relationship  of  the 
dose  causing  cancer  to  its  large  dose 
value  in  consideration  of  the  additional 
factors  of  route  of  exposure,  age/sex  of 
the  animals,  chemical  class  and  other 
significant  factors. 

4.  Conduct  a  critical  analysis  of  the 
biochemical  mechanisms  for  single 
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exposure  causation  of  cancer  without 
exogenous  promotion. 

5.  Communicate  information  in  the 
above  areas  to  all  relevant  communities 
including  state  and  local  governments 
and  the  public. 

B.  ATSDR  Activities 

1.  Provide  assistance  in  identifying 
and  assessing  the  completeness  of  the 
published  toxicologic^  studies  fm 
single  exposure  carcinogens  and 
summarize  the  appropriate  information 
to  adequately  describe  the  specifics  of 
the  study. 

2.  Assist  the  recipient  in  developing 
a  prototype  integrative  synthesis  by 
class  or  chemical. 

3.  Provide  assistance  in  analyzing  the 
relationship  of  the  dose  causing  cancer 
to  its  large  dose  value  in  consideration 
of  the  additional  factors  of  route  of 
exposure,  age/sex  of  the  animals, 
chemical  class  and  other  significant 
factors. 

4.  Assist  recipimit  in  the 
identification  and  evaluation  of  the 
biochemical  mechanisms  as  the  basis  for 
explaining  the  test  results. 

Evaluation  Critoia 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Scientific  and  Technical  Review 
Criteria  of  New  Application 

a.  Proposed  Program  40% 

The  extent  to  which  the  applicant’s 
pro{>osal  addresses  (a)  the  scientific 
merit  of  the  proposed  project,  including 
the  originality  and  feasibility  of  the 
approa^,  adequacy,  and  rationale  of  the 
design;  (b)  the  technical  merit  of  the 
proposed  project,  including  the  degree 
to  which  the  project  can  be  expect^  to 
yield  or  demonstrate  results. 

b.  Program  Personnel  40% 

The  extent  to  which  the  proposal  has 
described  (a)  the  qualifications, 
experience,  and  commitment  of  the 
principal  investigator,  and  his/her 
ability  to  devote  adequate  time  and 
effort  to  provide  efie^ve  leadership 
and  (b)  the  competence  of  associate 
investigators  to  accomplish  the 
proposi^  study,  their  commitment,  and 
the  time  they  will  devote  to  the  project. 

c.  Applicant  Capability  20% 

Description  of  the  adequacy  and 
commitment  of  institutional  resources 
to  administer  the  program  and  the 
adequacy  of  the  f^ilities  as  they  impact 
on  performance  of  the  proposed  study. 


d.  Program  Budget — (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  %vith  the  intended  use  of 
cooperative  agreement  funds. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  the 
Intergovernmental  review  of  Federal 
ProgiWs  as  governed  by  Executive 
Order  12372. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.161. 

Other  Requirements 

A.  Technical  Review 

All  protocols,  studies,  and  results  of 
researdi  that  ATSDR  carries  out  or 
funds  in  whole  or  in  part  will  be 
reviewed  to  meet  the  requirements  of 
CERCLA  section  104(i)(13). 

B.  Cost  Recovery 

The  CERCLA,  as  amended  by  the 
SARA,  provides  for  the  recovery  of  costs 
inoured  for  health  assessments  and 
health  effects  studies  at  each  Superfund 
site  from  potentially  responsible  parties. 
The  recipient  would  agree  to  maintain 
an  accounting  system  ^at  will  keep  an 
accurate,  complete,  and  current 
accounting  of  all  financial  transactions 
on  a  site>specific  basis,  i.e.,  individual 
time,  travel,  and  associated  cost 
including  indirect  cost,  as  appropriate 
for  the  site.  The  recipient  will  retain  the 
documents  and  records  to  support  these 
financial  transactions,  for  possible  use 
in  a  cost  recovery  case,  for  a  minimmn 
of  ten  (10)  years  after  submission  of  a 
final  Financial  Status  Report  (FSR), 
imless  there  is  a  litigation,  claim, 
negotiation,  audit  or  other  action 
involving  the  specific  site,  then  the 
records  i^ll  be  maintained  until 
resolution  of  all  issues  on  the  specific 
site. 

C.  Animal  Welfare 

If  the  proposal  project  involves 
research  on  animal  subjects,  the 
applicant  must  comply  with  the  ”PHS 
Policy  Statement  on  Humane  Care  on 
Use  of  Laboratory  Animals  by  Awardee 
Institutions."  An  applicant  organization 
proposing  to  use  vertebrate  animals  in 
PHS'Supported  activities  mvist  file  an 
Animal  Welfare  Assurance  with  the 
Office  for  the  Protection  from  Research 


Risks  at  the  National  Institutes  of 
Health. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  form  5161-1  must  be 
submitted  to  Henry  S.  Cassell  in.  Grants 
Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Invention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  room  300, 
Mailstop  ^13.  Atlanta,  Georgia  30305, 
on  or  before  September  7, 1993.  (By 
formal  agreement,  the  CDC  Procurement 
and  Grants  Office  will  act  on  behalf  of 
and  for  ATSDR  on  this  matter.) 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commerci^  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  ciirrent 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  applications  procedures, 
an  application  pat^ge,  and  business 
management  assistance  may  be  obtained 
from  Maggie  Slay,  Grants  Management 
Specialist,  Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mailstop  E-13,  Atlanta. 
Georgia  30305,  telephone  (404)  642- 
6630.  Programmatic  technical  assistance 
may  be  obtained  from  Jim  Holler,  Ph.D.. 
Quality  Assxirance  Branch,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
Mailstop  E-33, 1600  Clifton  Road,  NE., 
Atlanta.  Georgia  30333,  telephone  (404) 
639-6308. 

Please  Refer  to  Announcement 
Number  361  when  Requesting 
Information  and  Submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
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Washington,  DC  20402-9325,  telephone 
(202)  783-3238. 

Dated:  August  2, 1993. 

Walter  R.  Dowdle, 

Deputy  Administmtor,  Agency  for  Toxic 
Substances  and  Disease  Re^stry. 

[FR  Doc  93-18923  Filed  8-5-93;  8:45  am] 
BIUMO  CODE  4ta0-70-e 


Program  Announoement  Number  360] 

Research  Program  To  Assess  the 
Utility  of  Genetic  Toxicology  Screens 
as  Predictors  of  Long-Term  Health 
Consequences 

Introduction 

Hie  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  1093 
funds  for  a  cooperative  agreement  for  a 
research  program  to  assess  the 
usefulness  of  genetic  toxicolo^  screens 
as  predictors  of  long-term  health 
consequences  such  as  cancer  and 
reproductive  toxicity  resulting  from 
exposure  to  hazardous  substance 
releases  at  CERCLA  sites.  Toward  this 
end,  ATSDR  encourages  genotoxicity 
methods  development  and/or  testing  for 
methyl  tertiary  butyl  ether  (MTBE),  a 
gasoline  additive  with  unknown 
potential  to  cause  cumulative  effects 
following  long-term  exposure. 

The  Public  Health  Service  PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  Quality  of  Ufa.  This  announcement 
is  related  to  the  priority  areas  of 
Environmental  Health,  Surveillance  and 
Data  Systems,  and  Occupational  Safety 
and  Health.  (For  ordering  a  copy  of 
Healthy  People  2000,  see  the  Section 
Where  To  Obtain  Additional 
Information.) 

Authority 

This  project  is  authorized  under 
Sections  104(i)  (5)  and  (IS)  of  the 
Comprehensive,  ^vironmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA).  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  (42 
U.S.C  0604  (i)  (5)  and  (15)]. 

Eligdile  Applicants 

Eligible  applicants  are  the  official 
public  health  agencies  of  the  states  or 
their  bona  fide  agents  or 
instrumentalities.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 


Mariana  Island,  the  Republic  of  the 
Marshall  Islands,  the  Rapublic  of  Palau, 
and  federally-recognized  Indian  tribal 
government.  State  organizations, 
including  state  universities,  state 
colleges,  and  state  research  institutions, 
must  affirmatively  establish  that  they 
meet  their  respective  state’s  legislative 
definition  of  a  state  entity  or  political 
subdivision  to  be  considered  an  eligible 
applicant. 

Availability  of  Funds 

Approximately  $75,000  is  available  in 
FY  1993  to  fund  one  cooperative 
agreement  It  is  e3q)ected  that  the  award 
will  begin  on  or  almut  September  30, 
1993,  fm  a  12-month  budget  and  project 
period. 

Purpose 

The  purpose  of  this  research  program 
is  to  assess  the  usefulness  of  genetic 
toxicology  screens  as  predictors  of  long¬ 
term  health  consequences  sudi  as 
cancer  and  reproductive  toxicity 
resulting  from  exposure  to  hazardous 
substance  releases  at  CERCLA  sites.* 
Toward  this  end,  ATSDR  encomages 
genotoxicity  methods  development  and/ 
or  testing  for  MTBE  to  enhance  ffie 
public’s  knowledge  of  the  potential 
health  effects  associated  with  exposure 
to  this  substance. 

Program  Requirements 

ATSDR  will  provide  financial 
assistance  to  recipients  in  developing 
methods  and  technologies  to  explore  the 
relationship  between  exposure  to 
hazardous  substances  and  adverse 
health  conditions. 

In  conducting  activities  to  achieve  the 
objectives  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  imder  A.  below,  and  ATSDR  will 
be  responsible  for  conducting  activities 
listed  imder  B.,  below: 

A.  Recipient  Activities 

1.  Assess  the  usefulness  of  genetic 
toxicology  screens  as  predictors  of  long¬ 
term  health  consequences  of  MTBE. 

2.  Identify  information  related  to 
research  activities  associated  with 
MTBE. 

3.  Develop  genotoxicity  methods  and/ 
or  testing  for  MTBE. 

4.  PubUsh  findings  resulting  from 
research  activities  associated  with  this 
research  program. 

5.  Conummicate  information  in  the 
above  areas  to  all  relevant  communities 
including  state  and  local  governments 
and  the  public. 

B.  ATSDR  Activities 

1.  Assist  recipient  in  assessing  the 
usefulness  of  genetic  toxicology  screens 


as  predictors  of  long-term  health 
consequences  of  MTOE. 

2.  A^ist  recipient  with  identifying 
information  related  to  research  activities 
associated  with  MTBE. 

3.  Provide  consiiltative, 
administrative  and  technical  assistance, 
as  needed,  to  assist  the  recipient  with 
genotoxicity  methods  development  and/ 
or  testing  for  MTBE. 

4.  Assist  the  recipient  on 
development  and  implementation 
efforts  related  to  the  publication  of 
findings  resulting  from  research 
activities  associated  with  this  research 
program. 

5.  Assist  in  communicating  advances 
in  the  above  areas  to  all  relevant 
communities  including  other  Federal 
agencies,  state  and  loc^  governments 
and  the  public. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Scientific  and  Technical  Review 
Criteria  of  New  Application 

a.  Proposed  Program — 50% 

The  extent  to  which  the  applicant’s 
proposal  addresses  (a)  the  scientific 
merit  of  the  proposed  project,  including 
the  originality  and  feasibility  of  the 
approach,  adequacy,  and  rationale  of  the 
design;  (b)  the  technical  merit  of  the 
proposed  project,  including  the  degree 
to  which  the  project  can  be  expected  to 
yield  or  demonstrate  results  that  meet 
the  program  objective  as  described  in 
the  Purpose  section  of  this 
annoimcement;  (c)  the  proposed  project 
schedule,  including  clearly  established 
and  attainable  project  objectives  for 
which  progress  toward  attainment  can 
and  will  be  measured;  and  (d)  the 
specific  study  objectives  and  scientific 
hypothesis. 

b.  Program  Personnel — 30% 

The  extent  to  which  the  proposal  has 
described  (a)  the  qualifications, 
experience,  and  commitment  of  the 
principal  investigator,  and  his/her 
ability  to  devote  adequate  time  and 
effort  to  provide  effective  leadership, 
and  (b)  the  competence  of  associate 
investigators  to  accomplish  the 
proposed  study,  their  commitment,  and 
the  time  they  will  devote  to  the  project. 

c.  Applicant  Capability— 20% 

Description  of  the  adequacy  and 
commitment  of  institutional  resources 
to  administer  the  program  and  the 
adequacy  of  the  f^lities  as  they  impact 
on  performance  of  the  proposed  study. 
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d.  Program  Budget — (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

Executive  Order  12372  Reviw 

Applications  submitted  under  this 
announcement  are  not  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Elomestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.161. 

Other  Requirements 

A.  Technical  Review 

All  protocols,  studies,  and  results  of 
research  that  ATSDR  carries  out  or 
funds  in  whole  or  in  part  will  be 
reviewed  to  meet  the  requirements  of 
CERCLA  section  104(i)(13)  as  amended 
by  SARA. 

B.  Protection  of  Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
liepartment  of  Health  and  Human 
Services  Regulations  (45  CFR  Part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  an  initial  and  continuing 
review  by  an  appropriate  institutional 
review  committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

C.  Animal  Welfare 

If  the  proposal  project  involves 
research  on  animd  subjects,  the 
applicant  must  comply  with  the  “PHS 
Policy  Statement  on  Humane  Care  on 
Use  of  Laboratory  Animals  by  Awardee 
Institutions.”  An  applicant  organization 
proposing  to  use  vertebrate  animals  in 
PH^supported  activities  must  file  an 
Animal  Welfare  Assurance  with  the 
Office  for  the  Protection  from  Research 
Risks  at  the  National  Institutes  of 
Health. 

D.  Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 


will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act. 

E.  Cost  Recovery 

The  CERCLA.  as  amended  by  the 
SARA,  provides  for  the  recovery  of  costs 
incurred  for  health-related  activities  at 
each  Superfund  site  from  potentially 
responsible  parties.  The  recipient  would 
agree  to  maintain  an  accounting  system 
that  will  keep  an  accurate,  complete, 
and  oirrent  accounting  of  all  financial 
transactions  on  a  site-specific  basis,  i.e., 
individual  time,  travel,  and  associated 
costs  including  indirect  cost,  as 
appropriate  for  the  site.  The  recipient 
will  retain  the  documents  and  records  to 
support  these  financial  transactions,  for 
possible  use  in  a  cost  recovery  case,  for 
a  minimum  of  ten  (10)  years  after 
submission  of  a  final  financial  status 
report,  unless  there  is  a  litigation,  claim, 
negotiation,  audit,  or  other  action 
involving  the  specific  site;  then  the 
records  will  be  maintained  imtil 
resolution  of  all  issues  on  the  specific 
site. 

F.  Third  Party  Agreements 

Project  activities  which  are  approved 
for  contracting  pursuant  to  the  prior 
approval  provisions  shall  be  formalized 
in  a  written  agreement  that  clearly 
establishes  the  relationship  between  the 
grantee  and  the  third  party.  The  written 
agreement  shall  at  a  minimum: 

(1)  State  or  incorporate  by  reference 
all  applicable  requirements  imposed  on 
the  contractors  imder  the  grant  by  the 
terms  of  the  grant,  including 
requirements  concerning  peer  review 
(ATSDR  selected  peer  reviewers), 
ownership  of  data,  and  the  arrangement 
for  copyright  when  publications,  data, 
or  other  copyrightable  works  are 
developed  under  or  in  the  course  of 
work  under  a  PHS  grant  supported 
project  or  activity; 

(2)  State  that  any  copyrighted  or 
copyrightable  works  shall  be  subject  to 
a  royalty-fee,  nonexclusive,  and 
irrevocable  license  to  the  Government  to 
reproduce,  publish,  or  otherwise  use 
them,  and  to  authorize  others  to  do’so 
for  Federal  Government  purposes; 

(3)  State  that  whenever  any  work 
subject  to  this  copyright  policy  may  be 
developed  in  the  course  of  a  grant  by  a 
contractor  under  grant,  the  written 
agreement  (contract)  must  require  the 
contractor  to  comply  with  these 
requirements  and  can  in  no  way 
diminish  the  Government’s  right  in  that 
work;  and 

(4)  State  the  activities  to  be 
performed,  the  time  schedule  for  those 
activities,  the  policies  and  procedures  to 
be  followed  in  carrying  out  the 


agreement,  and  the  maximum  amount  of 
money  for  which  the  grantee  may 
become  liable  to  the  third  party  under 
the  agreement. 

The  written  agreement  required  shall 
not  relieve  the  grantee  of  any  part  of  its 
responsibility  or  accountability  to  PHS 
under  the  grant.  The  agreement  shall 
therefore  retain  sufficient  rights  and 
control  to  the  grantee  to  enable  it  to 
fulfill  this  responsibility  and 
accountability. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  form  5161-1  must  be 
submitted  to  Henry  S.  Cassell  III,  Grants 
Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  I^evention  (CDC),  255  East 
Paces  Ferry  Road,  NE,  Room  300, 
Mailstop  £>-13.  Atlanta.  Georgia  30305, 
on  or  before  September  7, 1993.  (By 
formal  agreement,  the  CDC  Procurement 
and  Grants  Office  will  act  on  behalf  of 
and  for  ATSDR  on  this  matter.) 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  Announcement 
Number  360  and  contact  Maggie  Slay, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Invention  (CIX>),  255  East 
Paces  Ferry  Road.  NE..  room  300, 
Mailstop  E-13.  Atlanta,  Georgia  30305, 
for  business  mangement  technical 
information.  Programmatic  technical 
assistance  may  be  obtained  from  Mike 
Youson,  Office  of  the  Director,  Division 
of  Toxicology,  Agency  for  Toxic 
Substances  and  Disease  Registry.  1600 
Clifton  Road,  NE..  Mail  Stop  E-29. 
Atlanta,  Georgia  30333,  (404)  639-6306. 
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Please  Refer  To  Announcement 
Number  360  When  Requesting 
Information  and  Submitting  an 
lication. 

copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Hsalthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  may  be  olrtained 
throu^  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-0325, 
telephone  (202)  783-3238. 

DMed:  August  2, 1093. 

Walter  Dowdis, 

Deputy  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registry. 

(FR  Doc.  93-16922  Filed  6-5-93;  6;4S  am] 
BILUMO  COOE4MS-IO-a 


Health  Cara  Financing  Administration 

Statement  of  Orgmizatlon,  Functions, 
and  Oelegationa  of  Authority 

Part  F.  of  the  Statement  of 
Organization,  Fxmctions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  (49  Federal 
Register  35247,  dated  ^ptember  6, 

1984)  is  amended  to  include  the 
following  blanket  delegation  of 
authority  from  the  Secretary  to  the 
Administrator,  HCFA,  to  conduct 
studies  and  demonstration  projects 
related  to  the  Medicare  and  M^icaid 
programs.  Also,  Part  F.  is  amended  to 
include  a  general  reservation  of 
authority  to  indicate  that  the  Secretary 
may  exercise  or  otherwise  delegate  the 
authority  to  conduct  studies  and 
demonstration  projects  under  titles  XI, 
XVin,  and  XIX  of  the  Social  Security 
Act  as  required 

The  specific  amendments  to  Part  F. 
are  described  below: 

•  Section  F.30.,  Delegations  of 
Authority,  is  amended  by  adding  the 
following  paragraph  RR; 

RR.  Ihe  authority  vested  in  the 
Secretary  or  that  may  become  vested  in 
the  Secretary,  and  not  otherwise 
delegated,  limited,  or  reserved,  to 
conduct  studies  and  demonstration 
projects,  as  directed  by  Congress,  that 
relate  to  programs  establish^  by  title  XI 
of  the  Sodal  Security  Act  (the  Act), 
insofar  as  ffiey  relate  to  the  mission  of 
the  Healdi  Caro  Financing 
Administration  (HCFA),  and  titles  XVin 
and  XIX  of  the  Act.  This  delegation 
encompasses  the  authority  to  approve 
related  program  activities  required  by 
the  stuffies  and  demonstration  projects 
if  such  authority  is  or  becomes  vested  in 
the  Secretary  and  is  not  otherwise 


delegated,  limited,  or  reserved.  These 
activitiee  include,  but  are  not  limited  to, 
direct  performance,  entering  into 
contracts  or  cocqieFative  agreements, 
making  grants,  approving  payments  for 
contracts,  cooperative  agreements,  and 
grants,  and  approving  authorized 
waivers  of  compliance  with  certain 
requirements  of  titles  XI,  XVin  and  XIX 
of  the  Act  whtei  such  actions  are  for  the 
purpose  of  conducting  studies  and 
demonstration  projects. 

•  Section  F.40.3.,  General 
Reservations,  is  amended  by  deleting 
the  existing  paragraph  c.  and  replacing 
it  with  the  following  paragraph  c: 

c.  Nothing  in  secuons  F.30.,  F.40., 
F.50.  (except  l.b.  and  2.a.),  or  F.60.  shall 
be  construed  as  limiting  the  Secretary’s 
right  to  exercise  the  auUiorities 
otherwise  delegated  or  to  revise  a 
delegation  of  authority. 

Dated:  )uly  28, 1993. 

Donna  E.  Shalala, 

Secretary,  Department  of  Health  and  Human 
Services. 

(FR  Doc  93-18824  Filed  8-5-93;  8:45  am] 
BUJJNQ  COOC  41fO-«S-H 


Health  Hesourcaa  and  Services 
Administration 

Final  Review  Criteria  and  Funding 
Priority  for  Grants  for  Nurse 
Anesthetist  Traineeships  for  Fiscal 
Year  1993 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  review  criteria  and  funding 
priority  for  fiscal  year  (FY)  1993  Grants 
for  Nurse  Anesthetist  Traineeshiiw 
under  the  authority  of  section  831(a), 
title  Vni  of  the  Public  Health  Service 
(PHS)  Act,  as  amended  by  the  Nurse 
Education  and  Practice  Improvement 
Amendments  of  1992,  title  n  of  the 
Health  Professions  Education  Extension 
Amendments  of  1992,  Pubic  Law  102- 
408,  dated  October  13, 1992. 

This  program  was  announced  in  the 
Federal  Register  at  58  FR  21985  on 
April  26, 1993.  The  announcement 
included  proposed  review  criteria  and  a 
proposed  funding  priority.  A  comment 
period  of  30  days  was  established  to 
allow  public  comment  concerning  the 
proposed  review  criteria  and  proposed 
funding  priority.  One  comment  was 
receiv^.  This  notice  includes  a 
discussion  of  the  comment  received  and 
the  final  review  criteria  and  the  final 
funding  priority  for  Grants  for  Nurse 
Anesthetist  Traineeships  for  Fiscal  Year 
1993.  Comments  on  program  aspects 
that  were  not  specifically  proposed  for 
public  comment  are  not  addressed  in 
this  notice. 


Purpose 

Section  831(a)  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
award  grants  to  cover  the  costs  of 
traineeships  for  licensed  registered 
nurses  to  become  nurse  anesthetists.  To 
receive  support,  programs  must  meet 
the  requirements  of  regulations  as-set 
forth  in  42  CFR  part  57,  subpart  F. 

Eligibility 

Eligible  applicants  for  Grants  for 
Nurse  Anesthetist  Traineeships  are 
public  or  private  nonprofit  institutions. 

'Hie  applicant  must  agree  that,  in 
providing  traineeships,  the  institution 
will  give  preference  to  individuals  who 
are  residents  of  health  professional 
shortage  areas  designated  under  section 
332.  The  applicant  must  also  agree  that 
traineeships  provided  with  the  grant 
will  pay  all  or  part  of  the  costs  of  (A) 
the  tuition,  books,  and  fees  of  the 
program  of  nursing  with  respect  to 
which  the  trainee^p  is  provided;  and 
(B)  reasonable  living  expenses  of  the 
individual  during  t^  period  for  which 
the  traineeship  is  provided. 

Final  Review  Criteria 

The  comment  received  on  the 
proposed  notice  suggested  that  the 
review  criterion  related  to  clinical 
experiences  in  medically  underserved 
communities  should  be  eliminated 
because  “extensive  experience  in  such 
settings  would  not  afford  the  student  the 
opportunity  to  meet  the  Council  on 
Accreditation’s  clinical  requirements  for 
graduation.”  The  respondent  also 
suggested  that  the  two  review  criteria 
related  to  cultural  diversity  and 
competence  and  special  needs  of 
minority  populations  should  be 
eliminated  because  “the  plan  of 
anesthesia  delivery  is  not  dictated  by 
cultural/minority  characteristics  but  by 
health  history  and  physical  examination 
findings.” 

Pubic  Law  103-43  amends  section 
860(d)  of  the  PHS  act  so  that  this 
program  is  no  longer  subject  to  peer 
review  by  individuals  who  are  not 
officers  or  employees  of  the  Federal 
Government.  Therefore,  the  review 
criteria  are  being  deleted.  However,  the 
intent  of  the  legislation  and  the 
Department  is  to  enhance  health 
services  to  the  underserved,  including 
individuals  from  diverse  cultures,  and 
to  increase  the  number  of  health 
professionals  working  in  or  serving 
medically  underserved  communities. 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  Program  information  including 
total  full-time  enrollment,  and  full-time 
enrollment  beyond  the  first  12  months 
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of  the  program;  and  information  on 
other  financial  aid  available  to  students. 

2.  Chialifications  of  the  Program 
Director. 

Other  Considerations 

In  addition,  funding  factors  may  be 
applied  in  determining  funding  of 
approved  applications.  It  is  not  required 
that  applicants  request  consideration  for 
a  funmng  factor.  Applications  which  do 
not  request  consideration  for  funding 
factors  will  be  reviewed  and  given  full 
consideration  for  funding. 

Statutory  Funding  Preferences 

In  making  awards  of  grants  under  this 
section,  preference  will  be  given  to  any 
qualifiM  applicant  that— (A)  Has  a  hi^ 
rate  for  placing  graduates  in  practice 
settings  having  the  principal  focus  of 
serving  residents  of  medically 
underserved  commimities;  or  (B)  during 
the  2-year  period  preceding  the  fiscal 
year  for  wMch  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  Preference  will  be  given  only 
for  applications  ranked  above  the  20th 
percentile  of  applications  that  have  been 
recommended  for  approval. 

Additional  information  concerning 
the  implementation  of  this  preference 
has  been  published  in  the  Federal 
Register  at  58  FR  9570,  dated  February 
22, 1993.  The  burden  for  collection  of 
information  to  request  this  preference  is 
under  review  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  R^uction  Act. 

Preference  will  also  be  given  to 
qualified  applicants  carrying  out 
traineeship  programs  whose 
participants  gain  significant  experience 
in  providing  health  services  at  rural 
health  facilities. 

Final  Funding  Priority 

It  was  proposed  that  a  funding 
priority  be  given  to  programs  which 
demonstrate  either  substantial  progress 
over  the  last  3  years  or  a  significant 
experience  of  10  or  more  years  in 
enrolling  and  graduating  students  from 
those  minority  or  low-income 
populations  identified  as  at-risk  of  poor 
health  outcomes.  The  comment  received 
objected  to  including  low-income 
populations  in  this  priority  because, 
“The  average  income  for  registered 
nurses  prevents  applicants  from 
qualifying  for  this  nmding  priority." 
This  language  does  not  h^der 
applicants  for  this  program  since 
applicants  can  qualify  for  this  priority 
by  enrolling  and  graduating  students 
from  minority  populations.  However, 
since  nurse  anesthetist  students  are 
registered  nurses  whose  income  would 


be  higher  than  the  low-income  figures, 
we  agree  that  low-income  populations 
be  deleted  frum  this  priority.  The  final 
funding  priority  is  as  follows. 

A  funding  priority  will  be  given  to 
programs  which  demonstrate  either 
substantial  progress  over  the  last  3  years 
or  a  significant  experience  of  10  or  more 
years  in  eiuulling  and  graduating 
students  firom  those  minority 
populations  identified  as  at-risk  of  poor 
health  outcomes. 

Additional  Information 

If  additional  programmatic 
information  is  needed,  please  contact: 
Ms.  Anastasia  Buchanan,  Chief,  Nmrsing 
Practice  Resources  Section,  Division  of 
Nursing,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
room  9-36, 5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-5763  FAX:  (301)  443-8586 

This  program.  Grants  for  Nurse 
Anesthetist  Traineeships,  is  listed  at 
93.124  in  the  Catcdog  of  Federal 
Domestic  Assistance.  It  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100).  This  program 
is  not  subject  to  the  Public  Health 
System  Reporting  Requirements. 

Dated:  August  1, 1993. 

William  A.  Robinson, 

Acting  Administrator. 

(FR  Doc.  93-18829  Filed  8-5-93;  8:45  ami 
BIUJNQ  CODE  41«0-1S-a 


National  Institutea  of  Health 

National  Cancer  Institute;  Meeting  of 
the  Cancer  Biology>immunology 
Contracts  Review  Subcommittee  A 

Piirsuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Cancer  Biology-Immunology 
Contracts  Review  Subcommittee  A, 
National  Cancer  Institute,  National 
Institutes  of  Health,  on  August  27, 1993, 
at  the  Executive  Plaza  North  Building, 
Conference  room  J,  6130  Executive 
Boulevard,  Rockville,  Maryland  20892. 

This  meeting  will  be  open  to  the 
pubic  from  8:30  to  9:30  a.m.  to  discuss 
administrative  details.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  August 
27  from  9:30  a.m.  to  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  contract  proposals.  These 


proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  proposals,  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Officer, 
National  Cancer  Institute,  Executive 
Plaza  North  Building,  room  630, 
National  Institutes  of  Health,  Rockville, 
Maryland  20892,  Tel.  301/496-5708, 
will  provide  a  summary  of  the  meeting 
and  a  roster  of  the  committee  members 
upon  request. 

Dr.  Lalita  D.  Palekar,  Scientific  Review 
Administrator,  Cancer  Biology- 
Immunology  Contracts  Review  Committee, 
6130  Executive  Boulevard,  room  609, 
Rockville,  Maryland  20892,  Tel.  301/496- 
7575,  will  furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Alma  O.  Carter,  (301)  496- 
7523  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  control.) 

Dated:  August  2, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc  93-18875  Filed  8-5-93;  8:45  am] 
BILUNO  CODE 


National  Center  for  Research 
Resources;  Meeting  of  the  National 
Advisory  Research  Resources  Council 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Research 
Resources  Coimcil  (NARRC),  National 
Center  for  Research  Resources  (NCRR), 
at  the  National  Institutes  ofHealth. 

This  meeting  will  be  open  to  the 
public,  as  indicated  below,  during 
which  time  there  will  be  discussions  on 
administrative  matters  such  as  previous 
meeting  minutes;  the  report  of  ffie 
Director,  NCRR;  and  review  of  budget 
and  legislative  updates.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  as  listed 
below  for  the  review,  discussion  and 
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evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Research  Resources  Coimcil. 

Date  of  Meeting:  September  9-10. 1993. 

Place  of  Meeting:  National  Institutes  of 
Health,  Conference  Room  10,  Building  31C, 
9000  Rockville  Pike,  Bethesda,  Maiylud 
20892. 

Open:  September  9. 9  a.m.  until  1:30  p.m. 

Oosed:  September  9, 1:30  p.m.  imtil  3  p.m. 

Open;  September  9, 3  p.m.  until  recess. 

Qosed:  September  10, 8  a.m.  until  10  a.m. 

Open:  September  10, 10  a.m.  imtil  * 
adjournment. 

Ms.  Maureen  Mylander,  Information 
Officer,  NCntR,  Westwood  Building,  room 
10A15,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  (301)  594-7938, 
will  provide  a  summary  of  meeting  and  a 
roster  of  the  members  upon  request.  Dr. 
Louise  Ranun,  Executive  Secretary,  NCRR, 
Westwood  Building,  room  854,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  594-7906,  will  furnish 
substantive  program  information  upon 
request,  and  will  receive  any  comments 
pertaining  to  this  announcement.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Executive  Secretary,  in  advance  of  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Laboratory  Animal 
Sciences  and  Primate  Research;  93.333, 
Qinical  Research:  93.337,  Bipmedical 
Research  Support;  93.371,  Biomedical 
Research  Tec^ology;  93.389,  Research 
Centers  in  Minority  Institutions;  93.198, 
Biological  Models  and  Materials  Research; 
93.167,  Research  Facilities  Improvement 
Program;  National  Institutes  of  Health.) 

Dated:  August  2, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

(FR  Doc.  93-18874  Filed  8-5-93;  8:45  am] 
BILUNO  CODE  4140-ei-ai 


National  Inatituta  of  Diabetea  and 
DIgeative  and  Kidney  Diaeaaea; 
National  Diabetea  and  Digeative  and 
Kidney  Diaeaaea  Adviaory  Council  and 
ita  Subcommitteea 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees.  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  September  13-14, 1993, 


Conference  Room  10,  Building  31, 
National  Institutes  of  Health,  Bethesda, 
Maryland.  The  meeting  will  be  open  to 
the  public  September  13,  from  8:30  a.m. 
to  12  noon  and  again  on  September  14, 
from  10  a.m.  to  12  p.m.  to  discuss 
administrative  details  relating  to 
Council  business  and  special  reports. 
Subcommittee  meetings  will  be  open  to 
the  public  September  13  from  1  p.m.  to 
2  p.m.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  F^bbc  Law  92-463,  the 
subcommittee  and  full  Council  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
following  subcommittees  will  be  closed 
to  the  public  on  September  13,  from  2 
p.m.  to  5  p.m.:  Dia^tes,  Endocrine  and 
Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney,  Urologic  and 
Hematologic  Diseases.  The  full  (Council 
meeting  vdll  be  closed  on  September  14, 
frnm  8:30  a.m.  to  10  a.m. 

These  deliberations  could  reveal 
confidential  trade  secrets  or  commercial 
property,  such  as  patentable  materials, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Walter  Stolz,  Executive 
Secretary,  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  NIDDK,  Westwood  Building, 
room  657,  Bethesda,  Maryland  20892, 
(301)  594-7527,  at  least  two  weeks  prior 
to  the  meeting. 

In  addition,  upon  request,  a  summary 
of  the  meeting  and  roster  of  the 
members  may  be  obtained  from  the 
Committee  Management  Office,  NIDDK, 
Building  31,  room  9A19,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  496-6917. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  August  2. 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc  93-18873  Filed  8-5-93;  8:45  am] 
BILUNO  CODE  414fr-01-«l 


Prospective  Grant  of  Exclusive 
License:  Modified  Adeno-Associated 
Virus  Vector  Capable  of  Expression 
From  a  Novel  Promoter 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 

ACTION:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating- 
the  ^ant  of  an  exclusive  world-wide 
license  to  practice  the  invention 
embodied  in  U.S.  Patent  Application  SN 
07/891,962,  entitled  "Modified  Adeno- 
Assodated  Virus  Vector  Capable  Of 
Expression  From  A  Novel  I^omoter” 
and  related  foreign  patent  applications 
to  Targeted  Genetics  (Corporation  of 
Seattle,  WA.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 

209  and  37  CFR  404.7.  It  is  anticipated 
that  this  license  may  be  limited  to  the 
field  of  viral  vector-based  gene  therapy 
for  the  treatment  of  cystic  fibrosis.  This 
prospective  exclusive  license  may  be 
granted  unless  within  60  days  firom  the 
date  of  this  published  notice,  NIH 
receives  written  evidence  and  argument 
that  establishes  that  the  grant  of  the 
'license  would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  patent  application  describes  the 
construction  of  a  modified  adeno- 
associated  virus  (AAV)  vector  capable  of 
carrying  a  large  coding  region  such  as 
the  cystic  fibrosis  gene  and  expressing 
such  a  foreign  DNA  sequence  using  a 
novel  transcription  promoter. 

ADDRESSES:  Requests  for  a  copy  of  this 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Mr.  Steven  M.  Ferguson,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer.  National  Institutes 
of  Health,  Box  OTT,  Bethesda.  MD 
20892.  Telephone:  (301)  496-7735; 
Facsimile:  (301)  402-0220.  Applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  grant  of  the  contemplated  license. 
Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  NIH  within  sixty  (60)  days 
of  this  notice  will  be  considered. 
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Dated;  July  29. 1983. 

RaUG.Adlar, 

Director,  Office  ofTedutatogy  Transfer. 
|FR  Doc  93-18876  Filed  6-5-93;  8:45  ami 
MLUNQ  CODE  4140-01-M 


National  Library  of  Medicine 

Notice  of  Meeting  of  the  Board  of 
Sdenttfto  Counselors,  National  Center 
for  Blotachnotogy  Information, 

National  Library  of  Medicine 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors. 
National  Center  for  Biotedmology 
Information.  National  Lilvary  of 
Medicine,  on  September  10, 1993,  in  the 
Board  Room  of  the  National  Libnuy  of 
Medicine,  Building  38A,  room  B1N30B, 
8600  Rockville  Pike.  Bethesda, 
M^land. 

Tm  meeting  will  open  to  the  public 
from  9  a  jn.  to  3  pm.  for  the  review  of 
research  and  development  programs  and 
preparation  of  reports  of  the  National 
Center  for  Biotechnology  Information. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Individuals  who  plan 
to  attend  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Dr.  David  Lipman  at 
301-496-2475. 

In  accordance  with  provisions  set 
forth  in  section  552b(cK6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
on  September  10,  hom  approxinmtely  3 
to  5  p.m.  for  the  consideration  of 
personnel  qualifications  and 
performance  of  individual  investigators 
and  simitar  hems,  the  disclosure  of 
which  would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

The  Executive  Secratary,  Dr.  David  J. 
Lipman,  Director,  Nation^  Center  for 
Biotechnology  Information.  National 
Library  of  M^dne.  8600  Rockville 
Pike,  ^thesda,  Maryland  20894, 
telephone  (301)  496-2475,  with  furnish 
summaries  of  the  meeting,  rosters  of 
committee  members,  and  substantive 
program  information. 

Dated;  August  Z,  1993. 

Susan  K.  Fddman, 

Committee  Management  Officer.  NIH. 

(FR  Doc  93-18872  Filed  8-5-93;  8:45  am) 

BiLUNG  coot  4t4e-a»-ll 


Opportunity  For  Licensing:  Anti-viral 
Agent  (F-dM)  Useful  in  The  TreatnMnt 
Of  AIDS 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  IXIHS. 


ACTION;  Notice. _ 

SUMMARY:  The  National  Inatitutes  of 
Health  (NIH).  Department  of  Health  and 
Hiunan  Services  (DHHS),  seeks  a 
licensee  who  can  effectively  pursue  the 
preclinical,  clinical  and  commercial 
development  of  9-(2, 3  dideoxy-2- 
fluoro-b-D-threopentofuranosyl)  adenine 
(F-ddA)  as  a  drug  for  the  treatment  of 
human  immimodeficiency  virus  (HIV) 
infection.  Scientists  at  the  National 
Cancer  Institute  (NO)  have  established 
that  this  compound  is  effective  in 
inhibiting  in  vitro  growth  of  HIV,  the 
etiologic  agent  of  Acquired 
Immimodefidency  Syndrome  (AIDS). 
NIH  intends  to  grant  the  seleded 
company  an  exdusive  world-wide 
royalty-bearing  licrasa  to  practice  the 
invention  embodied  in  U.S.  Patent 
Application  SN  07/762,082  (FWC  of  07/ 
288,652.  OP  of  07/039, 402)  entitled 
"Add  ^able  Purine 
Dideoxynucleosides  Active  Against  The 
Cytopathic  Effects  Of  Human 
Immimodefidency  Virus”  and  U.S. 
Patent  Application  SN  07/556,713 
entitled  "2'-Fluorofuranosyl  Derivatives 
And  Novel  Method  Of  Preparing  2'- 
Fluoropyrimidine  and  2'- 
Fluoropurines”  for  this  field  of  use.  The 
patent  rights  in  these  inventions  have 
been  assigned  to  the  United  States  of 
America. 

SUPPLEMENTARY  INFORMATION:  The  NIH 
seeks  a  licensee,  who  in  accordance 
with  requirements  and  regulations 
govMTiing  the  licensing  of  government- 
owned  inventions  (37  CFR  part  404), 
has  the  most  meritorious  plan  for  the 
development  of  F-dda  to  a  marketable 
status  to  meet  the  needs  of  the  public 
and  with  the  best  terms  for  the  NIH. 
Specifically,  companies  are  sought  who 
directly  or  indiredly,  will  be  able  to: 

(1)  Synthesize  bulk  pharmaceutical 
product  necessary  for  the  treatment  of 
506-1,  500  patients  with  HIV  infection 
in  Phase  I,  D  and  III  developmental 
studies; 

(2)  Carry  out  predinical  toxicok^ 
and  pharmacology  studies  and  testing 
without  guaranteed  assistance  from  the 
government,  to  complement  i»edinical 
toxicology  and  phamacology  currently 
being  performed  to  the  Investigational 
New  Drug  (IND)  stage  by  NCI. 

(3)  Perumn  formiuation  for  oral  and 
intravenous  use,  viaiing,  quality  control 
testing,  bioavailability  testing  and 
distribution  of  the  drug  for  Phase  I  and 
Phase  n  and,  if  appropriate,  Phase  m 
clinical  trials  bo^  in  the  NIH  intramural 
program  and  in  the  extramural  AIDS 
Clinical  Trials  Groups  (ACTGs) 
established  by  the  National  Institute  of 
Allergy  and  I^ectious  Diseases  (NIAID). 
The  clinical  trials  may  be  performed 


under  the  spoRSorship  of  an  IND  to  be 
held  by  NCI  or  NIAID.  Prior  to  being 
relees^  for  comnMrdal  distribution, 
the  drug  will  heve  to  be  granted  a 
product  licanaa  by  the  Food  and  Drug 
Administration  (roA); 

(4)  Perform  clinical  studies.  NO  may 
conduct  studies  of  F-ddA  in  the  ACTGs, 
the  NIH  Clinical  Center  and  NIAID  may 
conduct  studies,  and  the  company  will 
be  expected  to  provide  the  drug  fm  of 
charge  to  NIH  for  studies  conducted  in 
the  ACTGs  and  in  the  NIH  intramural 
program;  the  company  will  be  expected 
to  coopwate  with  NO  aiKl  NIAID  in 
providing  the  drug  and  supporting 
distribution  of  the  drug  under  a 
treatment  IND  when  appropriate; 

(5)  Provide  data  management  support 
for  both  the  intramural  NIH  and 
extramural  studies  of  F-ddA  necessary 
for  the  timely  submission  of  a  NDA  to 
the  FDA; 

(6)  Share  the  cost  with  NIH  of 
intramural  and  extramiuel  clinical 
monitoring  studies  (pharmacokinetics, 
patient  immune  profiles  and  viral 
outgrowth  studies)  necessary  for  the 
demonstration  of  clinical  efficacy  of  F- 
ddA  for  the  treatment  of  AIDS; 

(7)  Agree  to  abide  by  the  standard  NIH 
requirement  that  exclusive  licenses  that 
may  be  required  to  submit 
documentation  in  confidence  showing  a 
reasonable  relationship  between  the 
pricing  of  a  licensed  product,  the  public 
investment  in  that  product,  and  tlm 
health  and  safety  needs  of  the  public. 

The  criteria  that  NIH  will  use  to 
choose  the  exclmive  licensee  will,  in 
addition  to  those  set  forth  by  37  CHI 
404.7(a)(l)(ii)-{iv),  include: 

(1)  Manufacturing  capabilities  in 
nucleoside  analogs  and  a  plan  for 
production  of  F-ddA; 

(2)  Experience  in  preclinical  and 
clinical  drug  development  with  special 
emphasis  on  the  development  of 
antiviral  compounds; 

(3)  Experience  in  the  evaluation, 
monitoring  and  interpretation  of  data  for 
investigational  biologic  and  virologic 
assays  under  an  IND; 

(4)  Experience  in  the  evaluation, 
monitoring  and  interpretation  of  data 
horn  Phase  I  and  Phase  U  clinical 
studies  for  an  IND; 

(5)  Demonstrated  expertise  in 
monitoring  drug  levels  using  state-of- 
the-art  methods  for  measuring  drugs  in 
blood,  urine  and  CSF; 

(6)  A  willingness  to  coopierate  with 
NCI  in  the  collection,  evaluation, 
publication  and  maintenance  of  data 
from  animal  studies  and  from  clinical 
trials  and  tests  of  investigational 
biologic  assays; 
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(7)  Demonstrated  competence  in 
developing  oral  formulation  and 
sustained-release  oral  formulations; 

(8)  Ability  to  produce,  package, 
market  and  distribute  pharmaceutical 
products  in  the  United  States  and  to 
provide  the  product  at  a  reasonable 
price; 

(9)  Willingness  to  sustain  the  cost  of 
F-ddA  drug  development  as  outlined 
above  (i.e.,  bulk  drug  synthesis,  data 
management,  animal  studies,  clinical 
studies,  etc.); 

(10)  Agreement  to  be  boimd  by  DHHS 
regulations  and  guidelines  involving 
human  and  animal  subjects; 

(11)  An  aggressive  developmental 
plan  that  includes  appropriate 
milestones  and  deadlines  for  preclinical 
and  clinical  development  and  for 
marketing  approval. 

DATES:  In  view  of  the  high  priority  for 
developing  new  drugs  for  the  treatment 
of  HIV  infection,  all  proposals  must  be 
received  on  or  before  November  4. 1993. 
ADDRESSES:  Requests  for  a  summary  of 
F-ddA ’s  anti-HIV  activity,  its 
pharmacological  properties  and 
toxicological  information,  or  other 
questions  and  comments  concerning  the 
clinical  aspects  of  this  technology 


should  be  directed  to:  Dr.  Wyndham 
Wilson.  Special  Assistant  to  the 
Director,  Division  of  Cancer  Treatment. 
National  Cancer  Institute.  Building  31. 
room  3A44. 9000  Rockville  Pike. 
Bethesda.  20892.  Telephone:  (301) 
496-6404. 

Requests  for  a  copy  of  the  patent 
applications,  license  application  form, 
or  other  questions  and  comments 
concerning  the  licensing  of  this 
technology  should  be  directed  to:  Mr. 
Steven  M.  Ferguson.  Technology 
Licensing  Specialist.  Office  of 
Technology  Transfer.  National  Institutes 
of  Health.  Box  OTT.  Bethesda.  MD 
20892.  Telephone:  (301)  496-7735; 
Facsimile:  (301)  402-0220. 

Dated:  July  29. 1993. 

Reid  G.  Adler. 

Director,  Office  of  Technology  Transfer. 

(FR  Doc.  93-18877  Filed  8-5-93;  8:45  am] 
BHXINQ  CODE  4140-01-M 


Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday.  July  30. 
1993. 

Copies  of  the  information  collection 
requests  may  be  obtained  by  calling  the 
PHS  Reports  Clearance  Officer  on  (202) 
690-7100. 

1.  HRSA  Competing  Training  Grant 
Application:  General  Instructions  and 
Supplements — 0915-0060 — ^The  Health 
Resources  and  Services  Administration 
uses  this  information  to  determine  the 
eligibility  of  applicants  for  awards,  to 
calculate  the  amount  of  each  award,  and 
to  judge  the  relative  merit  of 
applications.  This  revision  adds 
statutory  reporting  requirements 
authorized  under  Public  Law  102-408. 
Respondents:  Non-profit  institutions. 


Title 

- — 1 

Number  of  re¬ 
spondents 

Number  of  re¬ 
sponses  per 
respondent 

Average  bur¬ 
den  per  re¬ 
sponse  (hours) 

Previously  Approved  Reporting  Burden  . 

3,177 

1.03 

57 

Previously  Approved  Recordkeeping . 

17 

1 

10 

New  Reporting  Burden  Request . 

1.364 

1 

105 

Estimated  Total  Annual  Burden . 328.951 

hours 


2.  Scholarship  Program  for  Students 
of  Exceptional  Financial  Need  (EFN) 
and  Program  of  Financial  Assistance  for 
Disadvantaged  Health  Professions 


Students  (FADHPS) — Regulatory 
Requirements  and  Application  Form — 
0915-0028 — Respondents:  Non-profit 
institutions. 


Title 

Number  of  re- 
sporxlents 

Number  of  re¬ 
sponses  per 
respondent 

Average  bur¬ 
den  per  re¬ 
sponse  (hours) 

EFN  &  FADHPS  Application . 

200 

1 

.33 

Documentation  of  Cost  of  Attendance  (57.2804(b)  &  57.2904(b)(1)(ii)) . 

200 

1 

.17 

Records  Requirements  (57.2809(b)  &  57.2909(b)) . 

200 

1 

.17 

Estimated  Total  Annual  Burden . 134  hours 

3.  Surveillance  and  Evaluation  of 
Blood  Donors  Positive  for  Human 
Immunodeficiency  Virus  (HIV) 

Antibody — New — ^This  request  for  the 
Office  of  Management  and  Budget’s 
review  and  approval  is  to  perform 
surveillance  and  evaluation  of  blood 
donors  who  test  positive  for  Human 
Immunodeficiency  Virus  (HIV) 

Antibody  and  their  needle-sharing  and 
sexual  partners.  Respondents: 


Individuals  or  households;  Number  of 
Respondents:  1.025;  Number  of 
Responses  Per  Respondent:  1;  Average 
Burden  Per  Response:  .243  hours; 
Estimated  Annual  Burden:  249  hours. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  below 
at  the  following  address:  Shannah  Koss. 
Human  Resources  and  Housing  Branch, 


New  Executive  Office  Building,  Room 
3002,  Washington,  DC  20503. 

Dated:  August  2, 1993. 

James  Scanlon. 

Director,  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 

(FR  Doc.  93-18786  Filed  8-5-93;  8:45  am] 

BHJJNO  CODE  41«0-17-«l 
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Social  Security  AdiwInietrBtlon 

Agency  Forms  SubifiNlad  to  Rw  Office 
of  Management  and  Budget  for 
Clearance 

Normally  m  Fridays,  the  Social 
Security  Administration  pnblishea  a  list 
of  infoimation  collection  pedcages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearanoB  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submit^  to  CAifB  since  the 
last  list  was  published  in  the  Fadwal 
Register  on  June  18, 1993. 

(Call  Reports  Qeerancs  Officer  on  (410)  965- 
4142  bx  copies  of  package) 

1.  Application  for  Wife's  or  Husband's 

Insurance  Benefits —  0960-0008. 
The  infmmation  on  form  SSA— 2  is 
used  by  the  Social  Security 
Administration  to  determine  an 
applicant's  eligibility  to  benefits, 
liie  aSacted  public  consists  of 
individuals  who  file  far  wife's  or 
husband's  benefits. 

Number  of  Respmdents:  700,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  10 
minutes 

Estimated  Annual  Burden:  116,667 
hours 

2.  Application  for  Parmt's  Insurance 

^nefite— 0960-0012.  The 
information  on  form  SSA— 7  is  used 
by  the  Social  Seciurity 
Administration  to  determine  the 
entitlement  of  an  individual  to 
parent's  insurance  benefits.  The 
respondents  are  parents  of  a 
deceased  workw  who  apply  for 
benefits. 

Number  of  Respondents:  1,400 
Frequency  of  Res^nse:  1 
Average  Buraen  Per  Response:  15 
minutes 

Estimated  Annual  Burden:  350  hours 

3.  Application  for  Widow's  or 

Widower's  Insxirance  Benefits — 
0960-0004.  The  informaticm  on 
form  SSA-10  is  used  by  the  Social 
Security  Administration  to  make  a 
determination  of  entitlement  to 
widow's  or  widowmr's  bamfits.  The 
respondents  axe  widows  or 
widowers  who  file  claims  for 
entitlement  to  bmefits. 

Number  of  Respondents:  640.000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  15 
minutes 

Estimated  Annual  Burden:  160,000 
hours 

4.  SSI  Prerelease  Survey 

Questionnaire— 0960-NEW.  The 
information  on  form  SSA-41  will 
be  used  by  the  Social  Security 


Administration  to  evaluate  the 
efiectiveness  of  its  prerelease 
procedure.  The  respondents  will  be 
privete  and  ptd>lic  institutions 
which  have  Individuals  in  custody 
who  file  for  Supplemental  Security 
Income  payments  prior  to  release. 
Number  of  Respondwits:  200 
Frequency  of  Res^nse:  1 
Average  Burden  Per  Response:  IS 
minutes 

Estimated  Annual  Burden:  SO  hours 

5.  800  Number  AftOThours  Caller 

Survey — 0960-4'IEW.  The 
information  mi  form  SSA-88  will 
be  used  by  the  Social  Security 
Administratian  to  hrip  determine 
the  efficiency  of  its  800  number 
service.  The  respondents  will  be 
selected  people  who  call  the  800 
number  ^tween  7  p.m.  and  7  a.m. 
or  on  weekends  or  holidays. 

Number  of  Bespondents:  1,200 
Frequency  of  Res^nse.  1 
Average  Burden  Per  Resporrse:  10 
minutes  • 

Estimated  Annual  Burden:  200  hours 

6.  State  Vocational  Rehabilitation 

Agency  Claim — 0960-0310.  The 
information  on  form  SSA-199  is 
used  by  the  Social  Security 
Administration  (SSA)  to  allow  or 
deny  claims  for  reimbursement 
filed  by  State  Vocational 
Rehabilitation  (VR)  agencies.  The 
respondents  are  such  VR  agencies 
which  file  claims  with  SSA  for 
reimbursement. 

Number  of  Respondents:  82 
Frequency  of  Resj^nse:  135 
Average  Burden  Per  Response:  8 
minutes 

Estimated  Annual  Burden:  1,476 
hours 

7.  Request  for  Overpayment  Recovery  or 

Change  in  Repayment  Rate — 0960- 
0037.  The  information  on  form 
SSA-632  is  iised  by  the  Social 
Secnirity  Administration  to 
determine  if  an  overpaid  amount 
can  be  waived  or  to  determine  how 
recovery  will  be  made. 

Number  of  Respondents:  5004)00 
Frequency  of  Response.  1 
Average  Burden  Per  Response:  25 
minutes 

Estimated  Annual  Burden:  208,333 
hmurs 

8.  Service  Delivery  Questioimaires — 

0960-NEW.  'Hie  information  on 
forms  SSA-3299.  SSA-4000,  SSA- 
4298  and  SSA-4299  will  be  used  by 
the  Social  Security  Administration 
to  measure  the  quality  of  service 
provided  by  its  firid  offices.  The 
lespondmts  will  be  selected 
individuals  who:  Are  entitled  to 
title  n  (n:  title  XVI  benefits;  wme 
denied  under  eitbw  title;  or  applied 
for  Social  Security  numbers. 


Number  Respondents:  11,000 
Frequency  of  Response.  1 
Avwnge  Burden  Per  Response.  17.7 
minutes 

Estimated  Animal  Burden:  3,250 
hours 

9.  Application  for  Supplemental 

S^urity  Income — 0960-0444.  The 
information  on  form  SSA-8001  is 
used  by  the  Social  Security 
Administration  to  make  a 
determination  of  ehgibiUty  for 
Supplemental  Security  Income 
payments  (SSI).  This  form  is  used 
when  only  an  abbreviated 
application  is  necessary.  The 
respondents  are  applicants  for  SSI 
payments  wdio  wish  formal  non- 
disability  determinations  on  their 
applications. 

Nunwer  of  Respondents:  1,560,000 
Frequency  of  Response.  1 
Average  Burden  Per  Response.  15 
minutes 

Estimated  Annual  Burdeir.  390,000 
hours 

10.  Statement  of  Income  and 
Resources — 0960-0124.  The 
information  on  form  SSA-8010  is 
used  by  the  Social  Security 
Admiitistration  to  determine  the 
eligibility  of  certain  individuals  for 
Supplemental  Security  Income 
(SSI)  payments.  The  respondents 
are  sponsors,  ineligible  children, 
and  parents  and  spouses  living  in 
the  same  hcmsehold  of  an  S^ 
ledpieot  or  applicant 

Number  of  Respondents:  450,000 
Frequency  of  Response.  1 
Average  Burden  Per  Response:  25 
minutes 

Estimated  Annual  Burden:  187,500 
hoius 

11.  Supplemental  Security  Income — 
Quality  Review  Case  Analysis — 
0960-0133.  The  informaticm  on 
form  SSA-8508  is  used  by  the 
Social  Secxirity  Administration  to 
provide  an  ongoing  assessment  of 
the  Supplemental  Security  Income 
(SSI)  program,  SShpolicies  and 
procedures,  and  the  effect  of 
incorrect  payments.  The 
respondents  are  SSI  recipients  who 
are  selected  fm  this  analysis. 

Number  of  Respondents:  18,000 
Frequency  of  Resptmse.  1 
Average  Bumen  Per  Response.  60 
minutes 

Estimated  Aiutual  Burden:  IBfXtO 
hours 

12.  Permanent  Residrace  in  the  United 

St^ea— 0960-0451.  Tlw 
infonnation  on  final  regulation  F- 
20-416P  Is  used  by  the  Social 
Security  Administration  to  establish 
that  aliens  meet  certain  residency 
requirements  before  being  entitl^ 
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to  Supplemental  Security  Income 
(SSI)  payments.  The  affected  public 
consists  of  aliens  who  file  for  SSL 
Number  of  Respondents:  234,800 
Frequency  of  Response:  1 
Average  Buraen  Per  Response:  5 
minutes 

Estimated  Annual  Burden:  19,567 
OMB  Desk  Officer:  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  a^ve  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  ^ecutive 
Office  Building,  room  3208, 
Washington,  DC  20503. 

Date:  July  30. 1993. 

Charlotte  Whitenight, 

Reports  Clearance  Officer,  Social  Security 
Administration. 

(FR  Doc.  93-18627  Filed  6-5-93;  8:45  am) 
MUJNQ  cooe 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMEf^ 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Deveiopment 

[Docket  No.  N-93-1917;  FR-3350~N-43] 

Federai  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  imderutllized,  excess,  and 
surplus  Federal  property  revievred  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  FcNT  further  informatirm, 
contact  Mark  Johnston,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TTH)  numbm*  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-fiee  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  wwe  reviewed  using 
information  provided  to  HUD  by 


Federal  landholding  agencies  regarding 
unutilized  and  imderutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  svirplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  OMer  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categmies  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency’s  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville.  MD  20857; 

(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportimity  to  utilize  a 
suitable  property,  providers  should 
submit  their  vsrritten  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encourag^  to  refer  to  the  interim  rule 
governing  this  program.  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequmtly  accepted  as  excess  by 
GSA.  M  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  aikl  the 
property  will  not  be  available. 


Properties  listed  as  rmsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the  • 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publicaticm  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Airforce:  Bob 
Menke,  US/VF.  Bolling  AFB,  SAF-MIIR, 
Washington.  DC  20332-5000;  (202)  767- 
6235;  Dept,  of  Veterans  Affairs:  Michael 
Reynolds,  Management  Analyst,  E)ept. 
of  Veterans  Affairs,  room  414  Lafayette 
Bldg.,  811  Vermont  Ave.,  NW, 
Washington,  DC  20420;  (202)  233-5026; 
(These  are  not  toll-firee  numbers). 


Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  8/06/93 


Bldg.  19.  VA  Medical  Center 
Tuskegee  Co:  Macon  AL  36083- 
Landholding  Agency;  VA 
Property  Numbi^  979220006 
Status:  Underutilized 
Comment:  Portion  of  a  5320  sq.  ft.  4-story 
structure 


Bldgs.  604, 605, 612, 611, 613-618 
Point  Arena  Air  Force  Station  Co;  Mendocino 
CA  95468-5000 

Landholding  Agracy:  Air  Force 
Property  Number  189010237-189010246 
Status:  Unutilizfid 

Comment:  1232  sq.  ft:  stucco-wood  frame: 

most  recent  use  -  housing. 

Bldg.  20  -  VA  Medical  Center 
Wilshire  &  Sawtelle  Blvds. 

Los  Angeles  Co;  Los  Angeles  CA  90073- 
Landholding  Agency:  VA 
Property  Number  979210003 
Status;  Unutilized 

Comment:  8758  gross  sq.  ft.,  one  story 
wooden,  requires  complete  restorahon 
meeting  standards  of  national  preservation 
hws  and  guidelines 
Bldg.  13,  VA  Medical  Center 
Wilshire  and  Sawtelle  Blvds. 


Dated:  July  30, 1993. 

Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 


Suitable/Available  Properties 
Buildings  (by  State) 

Alabama 


California 


r 


42086 
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Lot  Angeles  Co;  Los  Angeles  CA  90073- 
Landholding  Agency:  VA 
Property  Number  979220001 
Status:  Underutilized 
Comment:  portion  of  66,165  sq.ft,  bldg., 
needs  major  rehab,  no  util.,  pres,  of 
asbestos,  in  historic  district,  potential  to  be 
hazardous  due  to  storage  of  radioactive 
material  nearby. 

Bldg.  156,  VAMC 
Wilshire  &  Sawtelle  Blvds. 

Los  Angeles  Co:  Los  Angeles  CA  90073- 
Landholding  Agency:  VA 
Property  Number.  979230015 
Status:  Underutilized 
Conunent:  portion  of  39,454  sq.  ft.  bldg., 
presence  of  asbestos,  needs  rehab,  seismic 
reinforcement  deficiencies.  In  his.  district, 
potentially  hazardous  due  to  nearby 
radioactive  material. 

Guam 

Anderson  VOR 
In  the  municipality  of  Dededo 
Dededo  Co:  Guam  GU  96912- 
Location:  Access  is  through  Route  1  and 
Route  3,  Marine  Drive. 

Landholding  Agency:  Air  Force 
Property  Number:  189010267 
Status:  Unutilized 

Conunent:  550  sq.  ft.;  1  story  perm/concrete; 

on  226  acres.  _ 

Anderson  Radio  Beacon  Annex 
In  the  municipality  Dededo 
Dedeco  Co:  Guam  GU  96912- 
Location;  Approximately  7.2  miles  southwest 
of  Anderson  AFB  proper,  access  is  from 
Route  3,  Marine  Drive. 

Landholding  .Agency:  Air  Force 
Property  Number:  189010268 
Status:  Unutilized 

Conunent:  480  sq.  ft.;  1  story  perm/concrete; 
on  25  acres;  most  recent  use  •  radio  beacon 
facility. 

Aimex  No.  4 

Anderson  Family  Housing 
Municipality  of  Dededo 
Dededo  Co:  Guam  GU  %912- 
Location;  Access  is  through  Route  1,  Marine 
Drive. 

Landholding  Agency:  Air  Force 
Property  Number.  189010545 
Status:  Underutilized 
Comment;  various  sq.  ft.;  1  story  firame/ 
modified  quonset;  on  376  acres;  portions  of 
building  and  land  leased  to  Government  of 
Guam. 

Harmon  VORsite  (Portion)(A)KZ) 
Municipality  of  Dededo 
Dededo  Co:  Guam  GU  96912- 
Location:  Approx  12  miles  southwest  of 
Anderson  AFB  proper. 

Landholding  Agency:  Air  Force 
Property  Number.  1891 20234 
Status:  Unutilized 

Comment:  550  sq.  ft.  bldg.,  needs  rehab  on 
82  acres. 

Idaho 
Bldg.  121 

Mountain  Home  Air  Force  Base 
Main  Avenue  Co:  Elmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number:  189030007 
Status:  Excess 

Comment:  3375  sq.  ft.;  1  story  wood  frame;' 
potential  utilities;  needs  rehab;  presence  of 


asbestos;  building  is  set  on  piers;  most 
recent  use  -  medical  administration, 
veterinary  services. 

Indiana 

Bldg.  140,  VAMC 
East  38th  Street 
Marion  Co:  Grant  IN  46952- 
Landholding  Agency:  VA 
Property  Number:  979230007 
Status:  Underutilized 
Comment:  60  sq.  ft.,  concrete  block  bldg., 
most  recent  use  -  trash  house,  access 
restrictions. 

Iowa 

Bldg.  00627 

Sioux  Gateway  Airport 

Sioux  City  Co:  Woodbury  LA  51110- 

Landholding  Agency:  Air  Force 

Property  Number  189310001 

Stanis:  Unutilized 

Comment:  1932  sq.  ft.,  l-story  concrete  block 
bldg.,  most  recent  use  -  storage,  pigeon 
infested 
Bldg.  00669 
Sioux  Gateway  Airport 
Sioux  City  Co:  Wo^bury  lA  51110- 
Landholding  Agency:  Air  Force 
Property  Number:  189310002 
Status:  Unutilized 

Comment:  1113  sq.  ft.,  1-story  concrete  block 
bldg.,  contamination  clean-up  in  process 
Bldg.  00106,  Fort  Dodge 
Ft.  Dodge  Co:  Webster  lA  50501- 
Landholding  Agency:  Air  Force 
Property  Number:  189310051 
Status:  Unutilized 

Comment:  200  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  most  recent  use  -  storage 
Louisiana 

Barksdale  Radio  Beacon  Annex 
Barksdale  Radio  Beacon  Annex 
Curtis  Co:  Bossier  LA  71111- 
Location:  7  miles  south  of  Bossier  City  on 
highway  71  south;  left  1 1/4  miles  on 
highway  Cl  552. 

Landholding  Agency:  Air  Force 
Property  Number:  189010269 
Status:  Unutilized 

Comment:  360  sq.  ft.;  1  story  wood/concrete; 

on  11.25  acres. 

Maine 

31  Capehart  Family  Houses 

Charleston  Family  Housing  Annex,  Union  St. 

Bangor  Co:  Penol^ot  ME 

Landholding  Agency:  Air  Force 

Property  Number:  189310052 

Status:  Excess 

Comment:  2916-7097  sq.  ft.,  1-2  story  wood, 
3-duplexes,  27-four  plexes  totaling  114 
units  with  garages 
GSA  Number:  2-D-ME-526G 
Michigan 
Bldg.  30 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010779 
Status:  Excess 

Coirunent:  2593  sq.  ft.;  1  floor;  concrete 
block;  possible  asbestos;  potential  utilities; 
most  recent  use  -  communications 
transmitter  building. 


Bldg.  46 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numbwr:  189010786 
Status:  Excess 

Comment:  5898  sq.  ft.;  2  story;  concrete 
block;  potential  utilities;  possible  asbestos; 
most  recent  use  •  visiting  personnel 
housing. 

Bldgs.  51-62 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010791-189010802 
Status;  Excess 

Comment:  1134  sq.  ft.  each;  1  story  wood 
fr'ame  residence  with  garage;  possible 
asbestos. 

Bldgs.  63-67 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010803-189010807 
Status:  Excess 

Comment:  1306  sq.  ft.  each;  1  story  wood 
fr'ame  residence  with  garage;  possible 
asbestos. 

Bldg.  68 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010808 
Status:  Excess 

Comment:  1478  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 
Bldg.  70 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
Property  Number:  189010809 
Status:  Excess 

Comment:  1394  sq.  ft.;  1  story  concrete  block; 
possible  asbestos;  most  recent  use  -  youth 
center. 

Bldgs.  72-89 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
L,andholding  Agency:  Air  Force 
Property  Number:  189010811-189010828 
Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 
residence;  potential  utilities;  possible 
asbestos. 

Bldgs.  97-98 

Calumet  Air  Force  Station 
Calumet  Co:  Keneenaw  Ml  49913- 
lAndholding  Agency:  Air  Force 
Property  Number:  189010829-189010830 
Status:  Excess 

Comment:  171  and  114  sq.  ft.;  1  floor; 
potential  utilities;  most  recent  use  -  pump 
house. 

Bldg.  10 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Ffcperty  Numben  189010836 
Status:  Excess 

Conunent:  1056  sq.  ft.;  1  story  wood  frame 
residence. 

Bldgs.  216-224,  212,  214 
Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
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Landholding  Agency:  Air  Foroe 
Property  Number  189010847-189010855. 

189010859, 189010861 
Status:  Excess 

Comment:  780  sq.  ft.  each;  1  story  wood 
frame  housing  garage. 

Bldg.  215 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010856 
Status:  Excess 

Comment:  390  sq.  ft.;  1  story  wood  frame 
housing  garage. 

Bldgs.  23-24 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number.  189010865-189010866 
Status:  Excess 

Comment:  44  sq.  ft.  eech;  1  story;  metal 
frame;  prior  use  -  storage  of  fire  hoses. 
Bldgs.  36,  37.  201 
Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numbi^.  189010872-189010873, 
189010879 
Status:  Excess 

Comment:  25  sq.  ft.  each;  1  floor  metal  frame; 

prior  use  -  storage  of  fire  hoses. 
Pennsylvania 

Bldg.  25  -  VA  Medical  Center 
Delafield  Road 

Pittsburgh  Co:  Allegheny  PA  15215- 
Landholding  Agency:  VA 
Property  Number:  979210001 
Status:  Unutilized 

Comment:  133  sq.  ft.,  one  story  brick  guard 
house,  needs  rehab 
Tennessee 

Bldg.  16,  VAMC  Mountain  Home 
{ohnson  Co:  Washington  TN  37604- 
Landholding  Agency:  VA 
Property  Number:  979220007 
Status:  Unutilized 

Comment:  3215  sq.  ft.  3-story  wood  frame 
residence,  needs  repair,  subject  to  historic 
preservation  requirements 

Wisconsin 
Bldg.  8 

VA  Medical  Center 
County  Highway  E 
Tomah  Co:  Monroe  WI  54660- 
Landholding  Agency:  VA 
Property  Number  979010056 
Status;  Underutilized 

Comment:  2200  sq.  ft,  2  story  wood  frame, 
possible  asbestos,  potential  utilities, 
structural  deficiencies,  needs  rehab. 

Land  (by  State) 

Alabama 

VA  Medical  Center 
VAMC 

Tuskegee  Co:  Macon  AL  36083- 
Landholding  Agency:  VA 
Property  Number.  979010053 
Status:  Underutilized 
Comment:  40  acres,  buffer  to  VA  Medical 
Center,  potential  utilities,  undeveloped. 
California 
60  ARG/DE 


Comment;  3.78  acres;  potential  utilities. 
Texas 


Travis  ILS  Outer  Marker  Annex 
Rio-Dixoo  Road 

Travis  AFB  Co:  Solano  CA  94535-5496 
Location:  State  Highway  113 
Landholding  Agency:  Air  Force 
Property  Number  189010189 
Status:  Excess 

Comment:  .13  acres;  most  recent  use  - 
location  for  instrument  landing  systems 
equipment 
Land 

4150  Clement  Street 

San  Francisco  Co:  San  Francisco  CA  94121- 
Landholding  Agency:  VA 
Property  Number:  979240001 
Status:  Underutilized 
Comment:  4  acres;  landslide  area. 

Guam 
Annex  1 

Andersen  Communication 
Dededo  Co:  Guam  GU  96912- 
Location:  In  the  municipality  of  Dededo. 
Landholding  Agency;  Air  Force 
Property  Number  189010427 
Status:  Underutilized 
Comment:  862  acres;  subject  to  utilities 
easements. 

Annex  2,  (Partial) 

Andersen  Petroleum  Storage 
Dededo  Co:  Guam  GU  96912- 
Location;  In  the  municipality  of  Dededo. 
Landholding  Agency:  Air  Force 
ProfMrty  Number:  189010428 
Status:  Underutilized 
Comment:  35  acres;  subject  to  utilities 
easements. 

Louisiana 
Land  -  8.27  acres 
VA  Medical  Center 
2501  Shreveport  High%vay 
Alexandria  Co;  Rapides  LA  71301- 
Landholding  Agency:  VA 
Property  Numbm:  979010009 
Status;  Unutilized 

Comment:  8.27  acres,  heavily  wood  with 
natural  drainage  ravine  across  property, 
most  recent  use  -  recreation/buffer  area. 

Maryland 

VA  Medical  Center 
9500  North  Point  Road 
Fort  Howard  Co:  Baltimore  MD  21052- 
Landholding  Agency:  VA 
Property  Nunfoen  979010020 
Status:  Underutilized 
Comment:  Approx.  10  acres,  wetland  and 
periodically  floods,  most  recent  use  -  dump 
site  for  leaves. 

Michigan 

Calumet  Air  Force  Station 
Section  1,T57N.  R31W 
Houghton  Township 
Calumet  Co;  Keweenaw  Ml  49913- 
Landholding  Agency;  Air  Force 
Property  Number:  189010862 
Status:  Excess 

Comment:  34  acres;  potential  utilities. 
Calumet  Air  Force  Station 
Section  31,  T58N,  R30W 
Houghton  Township 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numbly  189010863 
Status:  Excess 


Land 

Olin  E.  Teague  Veterans  Center 
1901  South  1st  Street 
Temple  Co:  Bell  TX  76504- 
Landholding  Agency:  VA 
Property  Number  979010079 
Status:  Underutilized 

Comment:  13  acres,  portion  formerly  landfill, 
portion  near  flammable  materials,  railroad 
crosses  property,  potential  utilities. 

VA.  Medical  Center 
4800  Memorial  Drive 
Waco  Co:  McLeiman  TX  76711- 
Landholding  Agency:  VA 
Property  Numlwr:  979010081 
Status:  Underutilized 
Coimnent;  2.3  acres,  negotiating  lease  w/ 
Owens-Illinois  Glass  Plant,  most  recent  use 
-  parking  lot. 


Hawes  Site  (KHGM) 

March  AFB 

Hinckley  Co:  San  Bernardino  CA  92402- 
Landholding  Agency:  Air  Force 
Property  Number:  189010084 
Status:  Unutilized 

Comment:  9290  sq  ft.,  2  story  concrete,  most 
recent  use-radio  relay  station,  possible 
asbestos,  land  belongs  to  Bureau  of  Land 
Management,  potential  utilities. 

Bldg.  116 

VA  Medical  Center 
Wilshire  and  Sawtelle  Blvds. 

Los  Angeles  Co:  Los  Angeles  CA  90073- 
Landholding  Agency:  VA 
Property  Number  979110009 
Status;  Underutilized 

Comment:  60309  sq.  ft..  3  story  brick  frame, 
seismic  reinforcement  defies.,  underutil, 
port  of  bldg,  used  intermitly.,  needs  rehab, 
poss.  asbestos  in  pipes/floor  tiles,  site 
access  lim. 

Bldg.  263 

VA  Medical  Center 
Wilshire  and  Sawtelle  Blvds. 

Los  Angeles  Co:  Los  Angeles  CA  90073- 
Landholding  Agency:  VA 
Property  Number  979110010 
Status:  Unutilized 

Comment:  1600  sq.  ft.,  1  story  wood  frame  w/ 
stucco  exterior,  needs  rehab,  poss.  asbestos 
on  pipes/floor  tiles,  site  access  limitations, 
no  operating  utilities. 

Florida 


Bldg.  24.  VAMC 
10,000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 
Landholding  Agency;  VA 


Wisconsin 
VA  Medical  Center 
County  Highway  E 
Tomah  Co;  Monroe  Wl  54660- 
Landholding  Agency:  VA 
Property  Number  979010054 
Status:  Underutilized 
Comment:  12.4  acres,  serves  as  buffer 
between  center  and  private  property,  no 
utilities. 

Suitable/Unavailable  Properties 
Buildings  (by  State) 

California 


42088 
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Property  Number.  979230008 
Status:  Underutilized 
Comment:  portion  of  6150  sq.  ft,  3  story 
concrete  frame  bldg.,  needs  rehab,  presence 
of  asbestos,  listed  on  Natl  Register  of 
Historic  Places,  access  restrictions. 

Bldg.  36,  VAMC 
10,000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 
Landholding  Agency:  VA 
Property  Number  979230009 
Status:  Underutilized 
Comment:  portion  of  15,984  sq.  ft.,  1  story 
concrete  frame  bldg.,  needs  rehab,  presence 
of  asbestos,  listed  on  Natl  Register  of 
Historic  Places,  access  restrictions. 

Bldg.  37,  VAMC 
10,000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 
Landbolding  Agency:  VA 
Property  Number  979230010 
Status:  Underutilized 
Comment:  Third  floor  of  a  concrete  frame 
bldg.  (13,900  sq.  ft.),  presence  of  asbestos, 
list^  on  Natl  Register  of  Historic  Places, 

.  access  restrictions. 

Indiana 

Bldg.  24,  VAMC 
East  38th  Street 
Marion  Co:  Grant  IN  46952- 
Landholding  Agency:  VA 
Property  Number  979230005 
Status:  Underutilized 
Comment:  portion  of  4135  sq.  ft.  2-story 
wood  structure,  needs  major  rehab,  no 
sanitary  or  heating  facilities,  presence  of 
asbestos,  access  restrictions. 

Bldg.  105,  VAMC 
East  38th  Street 
Marion  Co:  Grant  IN  46952- 
Landhrlding  Agency:  VA 
Property  Number  979230006 
Status:  Underutilized 

Conunent:  310  sq.  ft.,  1  story  stone  structure, 
needs  major  rehab,  no  sanitary  or  heating 
facilities,  access  restrictions. 

Michigan 
Bldg.  20 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010775 
Status:  Excess 

Comment:  13404  sq.  ft.;  1  floor,  concrete 
block;  potential  utilities;  possible  asbestos; 
most  recent  use  •  warehouse/supply 
facility. 

Bldg.  21 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landbolding  Agency:  Air  Force 
Property  Number  189010776 
Status:  Excess 

Conunent:  2146  sq.  ft;  1  floor,  concrete 
block;  potential  utilities;  possible  asbestos; 
most  recent  use  •  storage. 

Bldg.  22 

Caliunet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number.  189010777 
Status:  Excess 


Comment:  1546  sq.  ft.;  1  floor,  concrete 
block;  potential  utilities;  possible  asbestos; 
most  recent  use  •  administrative  facility 
Bldg.  28 

Caliunet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landbolding  Agency:  Air  Force 
Property  Number  189010778 
Status:  Excess 

Comment:  1000  sq.  ft.;  1  floor;  possible 
asbestos;  potential  utilities;  most  recent  use 
•  maintenance  facility. 

Bldg.  40 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numbw  189010780 
Status:  Excess 

Conunent:  2069  sq.  ft.;  2  floors;  concrete 
block;  possible  asbestos;  potential  utilities; 
most  recent  use  -  administrative  facility. 
Bldgs.  41, 43, 44, 49 
Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
Property  Number  189010781, 189010783- 
189010784, 189010789 
Status:  Excess 

Comment:  1944  •  7216  sq.  ft.;  1  floor; 
concrete  block;  potential  utilities;  possible 
asbestos;  most  recent  use  -  dormitory. 

Bldg.  42 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010782 
Status:  Excess 

Conunent:  4017  sq.  ft.;  1  floor;  concrete 
block;  potential  utilities;  possible  asbestos; 
most  recent  use  •  dining  hall. 

Bldg.  45 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010785 
Status:  Excess 

Comment:  6070  sq.  ft.;  2  story;  concrete 
block;  potential  utilities;  possible  asbestos; 
most  recent  use  •  administrative  facility. 
Bldgs.  47. 48 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number.  189010787-189010788 
Status:  Excess 

Comment;  83  -  96  sq.  ft.;  1  story;  concrete 
block;  potential  utilities;  most  recent  use  - 
storage. 

Bldg.  50 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numlwr  189010790 
Status:  Excess 

Comment:  6171  sq.  ft.;  1  story;  concrete 
block;  potential  utilities;  possible  asbestos; 
most  recent  use  •  Fire  Department  vehicle 
parking  building. 

Bldg.  14 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010833 
Status:  Excess 


Comment:  6751  sq.  ft.;  1  floor  concrete  block; 
possible  asbestos;  most  recent  use  - 
gynmasium. 

Bldg.  16 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numlrar:  189010834 
Status:  Excess 

Conunent:  3000  sq.  ft.;  1  floor  concrete  block; 

most  recent  use  -  commissary  facility. 

Bldgs.  9, 11-13 
Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010835, 189010837- 
189010839 
Status:  Excess 

Comment:  1056  sq.  ft.  each;  1  story  wood 
frame  residence. 

Bldgs.  5-8 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010840-189010843 
Status:  Excess 

Conunent:  864  sq.  ft.  each;  1  floor  wood 
frame  residence;  possible  asbestos 
Bldg.  4 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010844 
Status:  Excess 

Comment:  2340  sq.  ft.;  1  floor  concrete  block; 

most  recent  use  -  heating  fecility. 

Bldg.  3 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010845 
Status:  Excess 

Comment:  5314  sq.  ft.;  1  floor  concrete  block; 
possible  asbestos;  most  recent  use  • 
maintenance  shop  and  office. 

Bldg.  1 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numlmr:  189010846 
Status:  Excess 

Conunent:  4528  sq.  ft.;  1  floor  concrete  block; 

possible  asbestos;  most  recent  use  -  office. 
Bldg.  158 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010857 
Status:  Excess 

Conunent;  3603  sq.  ft.;  1  story  concrete/steel; 
possible  asbestos;  most  recent  use  • 
electrical  power  station. 

Bldg.  15 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010864 
Status;  Excess 

Conunent:  538  sq.  ft.;  1  floor,  concrete/wood 
structure;  potential  utilities;  most  recent 
use  •  gymnasium  facility. 

12  Bldgs. 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
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Landholding  Agency:  Air  Force 
Property  Number.  189010867-189010871, 
189010874, 189010880- 189010885 
Status:  Excess 

Comment;  25  -  36  sq.  ft.;  1  story;  metal  frame; 

prior  use  -  storage  of  fire  hoses. 

Bldgs.  153, 154, 157 
Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency;  Air  Force 
Property  Number:  189010886-189010888 
Status:  Excess 

Comment:  3744  -  8960  sq.  ft;  concrete  block 
facility;  (radar  tower  bldg.)  potential  use  - 
storage. 

Minnesota 
Bldg.  43 

VA  Medical  Center 

Miimeapolis  Co;  Hennepin  MN  55441-7 
Location:  54th  Street  and  48th  Avenue  S. 
Landholding  Agency:  VA 
Property  Nurntwr.  979010032 
Status:  Underutilized 
Comment:  26000  sq.  ft.,  8  story  brick/steel 
frame,  asbestos  present  on  pipe  insulation, 
most  recent  use  -  office/storage. 

Bldg.  227 
Va  Medical  Center 
Fort  Snelling 

St  Paul  Co:  Hennepin  MN  55111- 
Landholding  Agency:  VA 
Property  Number  979010033 
Status:  Unutilized 

Comment:  850  sq.  ft.,  2  story  wood  frame  and 
brick  residence,  utilities  disconnected. 
Missouri 

Jefferson  Barracks  ANG  Base 
Missouri  National  Guard 
1  Grant  Road 

St  Louis  Co:  St  Louis  MO  63125-4118 
Landholding  Agency:  Air  Force 
Property  Numlwr:  189010081 
Status:  Underutilized 

Comment:  20  acres;  portion  near  flammable 
materials;  portion  on  archaeological  site; 
special  fencing  required. 

Nebraska 

Bldg.  4,  Hastings  Family  Hsg. 

Hastings  Radar  Bomb  Siraring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Niunben  189320059 
Status:  Excess 

Comment:  19370  sq.  ft,  brick  firame,  1-story, 
possible  asbestos,  most  recent  use  - 
recreation 
33  Bldgs. 

Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number  189320060-189320092 
Status:  Excess 

Comment:  2012  -  4984  sq.  ft.,  2-story  plus 
partial  or  full  basement  wood  firame  family 
housing,  possible  asbestos 
27  Detached  Garages 
Hastings  Family  Housing 
Hastings  Radar  Bomb  Scoring  Site 
Hasting  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number.  189320093 
Status;  Excess 


Comment:  280  -  708  sq.  ft,  wood  frame, 
accommodates  1  to  3  vehicles,  possible 
asbestos 
Bldg.  17 

Hastings  Radar  Bomb  Scoring  Site 
Hasting  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320094 
Status:  Excess 

Comment:  2225  sq.  ft.,  1-story  wood  frame, 
most  recent  use  -  offices,  needs  rehab, 
possible  asbestos 
5  Bldgs. 

Hastings  Radar  Bomb  Scoring  Site 
Hasting  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  189320095-189320099 
Statiu:  Excess 

Comment:  various  sq.  ft,  1-story,  most  recent 
use  -  storage,  possible  asbestos 
New  Hampshire 

Bldgs.  114-115 
New  Boston  Air  Force  Staton 
Amherst  Co:  Hillsborou^  NH  03031-1514 
Landholding  Agency:  Air  Force 
Property  Number  189320055-189320056 
Status:  Excess 

Comment:  2606  sq.  ft.  each,  1-story,  concrete 
block  firame,  possible  asbestos,  access 
restrictions,  most  recent  use  -  storage 
Bldg.  127 

New  Boston  Air  Force  Staton 
Amherst  Co:  Hillsborough  NH  03031-1514 
Landholding  Agency;  Air  Force 
Property  Number:  189320057 
Status:  Excess 

Comment:  698  sq.  ft.,  1-story,  concrete  and 
metal  firame,  possible  asbestos,  access 
restrictions,  most  recent  use  -  storage 
New  York 
Bldg.  5 

V.A.  Medical  Center 
Rediield  Parkway 
Batavia  Co:  Genesee  NY  14020- 
Landholding  Agency:  VA 
Property  Number:  979030001 
Status:  Underutilized 
Comment:  Portion  of  16800  sq.  ft.,  3  story, 
brick  and  masonry  bldgs.,  needs  minor 
repairs. 

Bldgs.  144, 143, 142/146  VAEOC 
Linden  Blvd.  and  179th  St. 

St  Albans  Co:  Queens  NY  11425- 
Landholding  Agency:  VA 
Property  Number  979210004-979210006 
Status:  Unutilized 

Comment:  5215  sq.  ft.  each,  2  story  wood 
frame  residence,  needs  rehab,  potential 
utilities 
Pennsylvania 

Bldg.  3  -  VA  Medical  Center 
University  Drive  C 
Pittsbiugh  Co:  Allegheny  PA  15240- 
Landholding  Agency:  VA 
Property  Number:  979210002 
Status:  Unutilized 

Coimnent:  Approx.  2765  sq.  ft.,  two  story 
brick  residence,  needs  rehab 
Bldg.  2,  VAMC 
1700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Number  979230011 


Status:  Underutilized 
Comment:  portion  of  16,360  sq.  ft.  3-story 
structure,  most  recent  use  -  storage. 

Bldg.  3,  VAMC 
1700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Number  979230012 
Status:  Underutilized 

Comment:  portion  of  bldg.  (3850  and  4360  sq. 

ft.),  most  recent  use  -  storage. 

Bldg.  27,  VAMC 
1700  South  Lincoln  Avenue 
Lebanon  Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Numlrar  979230013 
Status:  Underutilized 

Comment:  Second  floor  of  bldg.  (3,410  sq.  ft.) 

Bldg.  103,  VAMC 

1700  South  Lincoln  Avenue 

Lebanon  Co:  Lebanon  PA  17042- 

Landholding  Agency:  VA 

Property  Numlwr  979230014 

Status:  Underutilized 

Comment:  portion  of  1215  sq.  ft.  2-story  stone 
farm  house,  needs  repair. 

Texas 
Bldg.  605 

Brooks  Air  Force  Base 
San  Antonio  Co;  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Number;  189110090 
Status:  Unutilized 

Comment:  392  sq.  ft.;  1  story  sheet  metal 
building;  most  recent  use  -  storage; 
possible  asbestos;  needs  rehab. 

Bldg.  696 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Number:  189110091 
Status:  Unutilized 

Conunent:  1344  sq.  ft.;  possible  asbestos; 
most  recent  use  -  auto  hobby  shop;  needs 
rehab. 

Bldg.  697 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landbolding  Agency:  Air  Force 
Property  Number:  189110092 
Status:  Unutilized 

Conunent:  770  sq.  ft.;  possible  asbestos;  most 
recent  use  -  supply  store;  needs  rehab. 
Bldg.  698 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landbolding  Agency;  Air  Force 
Property  Number  189110093 
Status:  Unutilized 

Comment:  5815  sq.  ft.;  1  story  corrugated 
iron;  possible  asbestos;  needs  rehab;  most 
recent  use  -  recreation,  workshop. 

Bldg.  699 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Numlmr  189110094 
Status:  Unutilized 

Conunent:  2659  sq.  ft.;  1  story;  possible 
asbestos;  most  recent  use  -  arts  and  crafts 
center. 

Wyoming 
Bldg.  13 
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Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number.  979110001 
Status:  Unutilized 

Coimnent:  3613  sq.  ft.  3  story  wood  frame 
masonry  veneer^,  potenthd  utilitiee, 
possible  asbestos,  needs  rehab. 

Bldg.  79 
Medical  Center 

N.W.  of  town  at  the  end  of  Port  Road 
Sheridan  Co:  Sheridan  WY  82801- 
landholding  Agency:  VA 
Property  Number  979110003 
Status:  Unutilized 

Comment:  45  tq.  ft.,  1  story  brick  and  tile 
frame,  limited  utilities,  most  recent  use  • 
reservoir  house,  use  for  storage  purposes. 

Land  (by  State} 

California 

Camp  Kohler  Annex 
McClellan  AFB 

Sacramento  Co:  Sacramento  CA  95652-5000 
landholding  Agency:  Air  Force 
Property  Number  189010045 
Status:  Unutilized 

Comment:  35.30  acres  -f  .11  acres  easement; 
304-  acres  undeveloped;  potential  utilities; 
secured  area;  alternate  access. 

Norton  Com.  Facility  Annex 
Norton  AFB 

Sixth  and  Central  Streets 

Highland  Co:  San  Bemadino  CA  92409-5045 

landholding  Agency:  Air  Force 

Property  Number:  189010194 

Status:  Excess 

Coimnent:  30.3  acres;  most  recent  use  - 
recreational  area;  portion  subject  to 
easements, 
land 

VA  Medical  Center 

Wilshire  and  Sawtelle  Boulevards 

Los  Angeles  Co:  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number  979010077 

Status:  Underutilized 

Comment:  Approx.  30  acres  of  80  acre  tract, 

7  acre  portion  contaminated,  portions  may 
be  environmentally  protected. 

Florida 

Buffer  Zone,  VAMC 
10,000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 
Landholding  Agency:  VA 
Property  Number:  979230016 
Status;  Underutilized 
Comment:  approx.  20  acres,  storm  water 
retention  area 
Compound,  VAMC 
10,000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 
Landbolding  Agency:  VA 
Property  Number  979230017 
Status:  Underutilized 
Comment:  approx.  7  acres,  storage 
compound,  partially  wooded 
Illinois 

VA  Medical  Canter 
3001  Green  Bay  Roed 
North  Chicago  Co:  Lake  IL  60064- 
Landholding  Agency:  VA 
Property  Number  979010082 


Stahu:  Underutilized 

Comment:  2.5  acres,  currently  being  used  as 
a  construction  staging  area  for  the  next  5- 
8  years,  potential  utilities. 

Michigan 

VA  Medical  Center 
5500  Armstrong  Road 
Battle  Creek  Co:  Calhoun  MI  49016- 
Landholding  Agency:  VA 
Property  Numbly  979010015 
Status:  Underutilized 
Comment:  20  acres,  used  as  exercise  trails 
and  storage  areas,  potential  utilities. 

Minnesota 
Bldg.  43  Land  Site 
VA  Medical  Center 
54th  Street  ft  48th  Avenue  South 
Minneapolis  Co:  Hennepin  MN  55417- 
Landholding  Agency:  VA 
Property  Number  979010005 
Status:  Underutilized 
Comment:  8.9  acres,  most  recent  use  • 
parking,  potential  utilities. 

Bldg.  227-229  Land 
VA  Medical  CentCT 
Fort  Snell  ing 

St  Paul  Co:  Hennepin  MN  55111- 

Landholding  Agency:  VA 

Property  Number  979010006 

Status:  Underutilized 

Conunent:  2.0  acres,  potential  utilities. 

buildings  occupied,  residence/garage. 

VA  Medical  Center 
Near  5629  Miimehaha  Avenue 
Minneapolis  Co:  Hennepin  MN  55417- 
Location:  Land  (Site  of  Building  15, 16,  21, 
48. 64,  TIO) 

Landholding  Agency:  VA 
Property  Number  979010024 
Status:  Underutilized 
Comment:  12.1  acres,  most  recent  use  • 
parking,  potential  utilities. 

Land  •  12  acres 
VAMC 

Near  5629  Minnehaha  Avenue 
Minneapolis  Co:  Heimepin  MN  55417- 
Landholding  Agency:  VA 
Property  Number:  979010031 
Status:  Unutilized 

Comment:  12  acres,  possible  asbestos,  leased 
to  Department  of  Natural  Resources  as  a 
park  walking  trail. 

New  York 

VA  Medical  Center 
Fort  Hill  Avenue 

Canandaigua  Co:  Ontario  NY  14424- 
Landholding  Agency:  VA 
Property  Number:  979010017 
Status:  Underutilized 
Comment:  27.5  acres,  used  for  school 
ballfield  and  parking,  existing  utilities 
easements,  portion  leased. 

Pennsylvania 
VA  Medical  Center 
New  Castle  Road 
Butler  Co:  Butler  PA  16001- 
Landholding  Agency:  VA 
Property  Number  979010016 
Status:  Underutilized 
Conunent:  Approx.  9.29  acres,  used  for 
patient  recreation,  potential  utilities. 

Land  No.  645 
VA.  Medical  Center 


Highland  Drive 

Pittsburgh  Co:  Allegheny  PA  15206- 
Location:  Between  Campania  and  Wiltsie 
Streets. 

Landholding  Agency:  VA 
Property  Numbi^.  979010080 
Status:  Unutilized 

Comment:  52.42  acres,  heavily  wooded, 
property  Includes  dump  area  and 
numerous  site  storm  drain  outfalls. 

Suitabia/To  Be  Excetaed 

Buildingf  (by  State) 

Nevada 
47  Bldgs. 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number.  189120001-189120047 
Status;  Unutilized 

Comment:  1170  -  2750  sq.  ft.,  one  story 
family  housing,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 
Bldg.  400 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number.  189120048 
Status:  Unutilized 

Comment:  2464  Sq.  ft.  one  story,  most  recent 
use-maintenance  shop,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  402 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Claiii  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120049 
Status:  Unutilized 

Comment:  2570  Sq.  ft.,  one  story,  most  recent 
use-Chapel,  easement  restrictions, 
potential  utilities,  off-site  rmnoval  only. 
Bldg.  404 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120050 
Status:  Unutilized 

Comment:  2376  Sq.  fL.  one  story,  most  recent 
use-religious  education  facility,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  406 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120051 
Status:  Unutilized 

Comment:  2605  Sq.  ft.,  one  story,  most  recent 
use-child  care  facility,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

13  Bldgs. 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number.  189120052, 189120054- 
189120065 
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Status:  Unutilized 

Comment:  120  sq.  ft.  each,  one  story,  most 
recent  use-storage,  easement  restrictions, 
potential  utilities,  oft-site  removal  only. 
Bldg.  3028 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  80018- 
Landholding  Agency:  Air  Force 
Property  Number  180120053 
Status:  Unutilized 

Comment:  60  sq.  ft.,  one  story,  most  recent 
use-storage,  easement  restrictions, 
potential  utilities,  oft-site  removal  only. 
North  Dakota 
0  Bldgs. 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 
Highway  5,  four  miles  west  of  Fortuna  and 
approximately  60  miles  north  of  Williston 
via  U.S.  Highway  85. 

Landholding  Agency:  Air  Force 
Property  Number:  189110095-189110103 
Status:  Excess 

Conunent:  768  -  988  sq.  ft.;  2  to  3  bedroom 
single  family  housing  unit;  needs  rehab; 
oft-site  use  only. 

36  Bldgs. 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 
Highway  5,  foiu'  miles  west  of  Fortuna  and 
approximately  60  miles  north  of  Williston 
via  U.S.  Highway  85. 

Landholding  Agency:  Air  Force 
Property  Number.  189110104-189110121, 
189110127-189110144 
Status:  Excess 

Conunent:  1203  -  2295  sq.  ft.;  3  bedroom 
single  family  housing  unit  with  attached 
garage;  needs  rehab;  oft-site  use  only. 

14  Bldgs. 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 
Highway  5,  four  miles  west  of  Fortuna  and 
approximately  60  miles  north  of  Williston 
via  U.S.  Highway  85. 

Landholding  Agency:  Air  Force 
Property  Number:  189110122-189110126, 
189110145-189110153 
Status:  Excess 

Conunent:  364  -  672  sq.  ft.;  1  and  2  stall 
vehicle  garage;  needs  rehab;  oft-site  use 
only. 

Bldg.  1 

Fortuna  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Niunber:  189310066 

Status:  Excess 

Comment:  10859  sq.  ft.,  1-story  concrete, 
needs  extensive  repairs,  presence  of 
asbestos 
38  Bldgs. 

Fortune  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
F^perty  Number  189310067-189310092, 
189310094-189310105 
Status:  Excess 


Coirunent:  62  •  5806  sq.  ft.,  1  or  2  story 
concrete  block,  wood  firame  or  metal,  needs 
extensive  repairs,  presence  of  asbestos 
Bldg.  35 

Fortuna  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Niunlmr:  189310093 

Status:  Excess 

Comment:  14520  sq.  ft.,  5-story  concrete 
block,  needs  extensive  repairs,  presence  of 
asbestos 

Bldgs.  41-49,  51,61,62 

Fortuna  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Niunber:  189310106 

Status:  Excess 

Conunent:  36-40  sq.  ft.,  wood  frame,  no 
utilities,  need  extensive  repairs,  presence 
of  asbestos,  most  recent  use  -  fire  hose 
storage 

Land  (by  State) 

Florida 

Springfield  Aimex  (VZTD) 

Tyndall  Air  Force  Base 
Springfield  Co:  Bay  FL  - 
Lwdholding  Agency:  Air  Force 
Property  Numlwr:  189240053 
Status:  Unutilized 

Comment:  7.55  acres;  improved  w/parking 
lot,  2  loading  ramps  and  railroad  tracks. 
Minnesota 

Land  around  Bldg.  240-249,253  , 

VA  Medical  Center 
Fort  Snelling 

St.  Paul  Co:  Hennepin  MN  55111- 
Landholding  Agency:  VA 
Property  Numlwr:  979010007 
Status:  Unutilized 

Conunent:  3.76  acres,  potential  utilities. 
Unsuitable  Properties 
Buildings  (by  State) 

Alabama 
84  Bldgs. 

Maxwell  AFB 

Montgomery  Co:  Montgomery  AL  36112- 
Landholding  Agency:  Air  Force 
Property  Number  189010002-189010005, 
189030220-189030223, 189110165- 
189110167, 189120231-189120232, 
189130335-189130336, 189130369- 
189130381, 189140010-189140014, 
189220005-189220014, 189240013- 
189240019, 189310042-189310050, 
189320044-189320047, 189330045- 
189330065 
Status:  Unutilized 

Reason:  Secured  Area  (Some  are  extensively 
deteriorated) 

22  Bldgs. 

Gunter  AFB  ^ 

Montgomery  Co:  Montgomery  AL  36114- 
Landholding  Agency:  Air  Force 
Property  Number:  189010011-189010013, 
189010015-189010016, 189010019- 
189010020, 189010022, 189040853- 
189040855, 189130349, 189140001- 
189140009, 189140021 
Status:  Unutilized 


Reason:  Secured  Area 

Alaska 

Bldg.  203 

Tin  City  Air  Force  Station 
21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 
5000 

Landholding  Agency:  Air  Force 
Property  Number  189010296 
Status:  Unutilized 

Reason:  Secured  Area,  Isolated  area,  Not 
accessible  by  road.  Contamination 
Bldgs.  165, 150, 130 
Sparrevohn  Air  Force  Station 
21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 
5000 

Landholding  Agency:  Air  Force 
Property  Number  189010298-189010300 
Status:  Unutilized 

Reason:  Secured  Area,  Isolated  area.  Not 
accessible  by  road.  Contamination 
Bldg.  306 

King  Salmon  Airport 
21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 
5000 

Landholding  Agency:  Air  Force 
Property  Number:  189010301 
Status:  Unutilized 

Reason:  Secured  Area,  Isolated  area.  Not 
accessible  by  road.  Contamination 
Bldg.  1401 
Galena  Airport 
21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 
5000 

Landholding  Agency:  Air  Force 
Property  Number:  189010302 
Status:  Unutilized 

Reason:  Secured  Area,  Isolated  area.  Not 
accessible  by  road.  Contamination 
Bldgs.  11-230,  21-116,  43-010,  63-320,  63-325 
Elmendorf  Air  Force  Base 
21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 
5000 

Landholding  Agency:  Air  Force 
Property  Number:  189010303-189010304, 
189010306-189010308 
Status:  Unutilized 

Reason:  Secured  Area,  Contamination 
Bldgs.  103, 110, 112-115, 118, 1018, 1025, 
1055 

Ft  Yukon  Air  Force  Station 
21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 
5000 

Landholding  Agency:  Air  Force 
Property  Number:  189010309-189010315, 
189010317-189010319 
Status:  Unutilized 

Reason:  Secured  Area,  Isolated  area.  Not 
accessible  by  road.  Contamination 
Bldgs.  107, 115, 113, 150, 152,  301, 1001, 
1003, 1055, 1056 
Cape  Lisbume  Air  Force  Station 
21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 
5000 

Landholding  Agency:  Air  Force 
Property  Number:  189010320-189010329 
Status:  Unutilized 

Reason:  Secured  Area,  Isolated  area,  Not 
accessible  by  road.  Contamination 
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Bldgs.  103-10S.  110, 114. 202,  204-205, 1001, 
1015 

Kotzebue  Air  Force  Station 
21  CSG/DEER 

Elmendorf  AFB  Co;  Anchorage  AK  99506- 
5000 

Landholding  Agency:  Air  Force 
Property  Number  189010330-189010339 
Status:  Unutilized 

Reason:  Secured  Area,  Isolated  area.  Not 
accessible  by  road.  Contamination 
Bldg.  50 

Cold  Bay  Air  Force  Station 
21  CSG/DEER 

Elmendorf  AFB  Co:  Anchwage  AK  99506- 
5000 

Landholding  Agency:  Air  Force 
Property  Numb^  189010433 
Statue:  Unutilized 

Reason:  Isolated  area,  Arctic  environment. 
Not  accessible  by  road 
California 
Bldg.  4052 
Ma^  AFB 

ke  House  in  West  March 
Riverside  Co:  Riverside  CA  92518- 
Landholding  Agency:  Air  Force 
Property  Numlm  189010082 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 
Bldgs.  392, 1182, 152, 159, 384  60  ABG/Iffi 
Travis  Air  Force  Base 
Travis  AFB  Co:  Solano  CA  94535-5496 
Landholding  Agency:  Air  Force 
Property  Number.  189010187-189010192 
Status:  Underutilized 
Reason;  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Bldgs.  707, 575, 502,  23  63  ABG/DE 
Norton  Air  Faroe  Base 
Norton  Co:  San  Bernadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number.  189010193-189010197 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Bldgs.  100-101, 116,  202 
Point  Arena  Air  Force  Station 
Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010233-189010236 
Status:  Unutilized 
Reason:  Secured  Area 
118  Bldgs. 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co;  Santa  Barbara  CA 
93437- 

Location:  Highway  1,  Highway  246,  Coast 
Road,  Pt  Sial  Ro^,  MigiMlito  Cyn. 
Landholding  Agency:  Ah’  Force 
Property  Number  189010546-189010549, 
189010561-189010563, 189010567- 
189010569, 189010571-189010574, 
189010579-189010580, 189130360, 
189130362, 189140029, 189210011- 
189210019, 189210024- 189210029, 
189230007-189230013, 189230019- 
189230020, 189240044, 189240048- 
189240050, 189310012-189310019, 
189310024-189310025, 189310027- 
189310030, 189310032-189310041, 
189320009-189320031. 189330011- 
189330034 
Status:  Unutilized 


Reason:  Secured  Area  (Some  are  within  2000 
ft  of  ftammabie  or  explosive  material  and 
some  are  extensively  deteriorated) 

Colorado 

House  on  Tract  107 

Falcon  Air  Force  Base 

Co:  El  Paso  CO  80912 

Landholding  Agency:  Air  Force 

Property  Numbi^  189320008 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  712,  518,  505,  504,  503,  502, 32, 27, 

23 

Buckley  Air  National  Guard  Base 
Aurora  Co:  Arapahoe  CO  80011-9599 
Landholding  A^ncy:  Air  Force 
Property  Number  189330002-189330010 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 
Delaware 
Bldgs.  1900, 1304 
436  CSC  Dover  AFB 
Dover  Co:  Kent  DE 19902-5516 
Landholding  Agency:  Air  Force 
Property  Number  189120230, 189140018 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 
Secured  Area 

Florida  ^ 

Bldg.  902 

Tyndall  Air  Force  Base 
Panama  Qty  Co:  Bay  FL  32403-5000 
Landholding  Agency:  Air  Force 
Property  Number  189130348 
Status:  Underutilized 
Reason:  Secured  Area 
Bldgs.  400, 430 
Patrick  Air  Force  Base 
Cocoa  Beach  Co:  Brevard  FL  32925- 
Landholding  Agency:  Air  Force 
Property  Numbi^  189220001-189220002 
Statur  Unutilized 
Reason;  Secured  Area 
Bldgs.  1176, 1179, 659,  321, 510 
Patrick  Air  Force  Base  Co:  Brevard  FL  32935- 
Landholding  Agency:  Air  Force 
Property  Number  189240029-189240031, 
189320001-189320002 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
Deterioration 
Bldgs.  558, 575 

Patrick  Air  Force  Base  Co:  Brevard  FL  32025- 
Landholding  Agency:  Air  Force 
Property  Numbw  189320003-189320004 
Status:  Unutilized 

Reason:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material,  Within 
airport  runway  dear  zone.  Extensive 
deterioration 
Bldg.  184,  MacDill  AFB 
Ma^ill  AFB  Co:  Hillsbourgh  FL  33608- 
Landholding  Agency:  Air  Force 
Property  Number  199320100 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Fadlity  90523 
Cape  Canaveral  AFS 
Cape  Canaveral  AFS  Co:  Brevard  FL 
Landholding  Agency:  Air  Force 
Property  Number  189330001 
Status:  Underutilized 


Reason:  Secured  Area 
Idaho 

Bldgs.  1012,  923, 604 
Mountain  Home  Air  Force  Base 
Co:  Elmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number  189030004-189030006 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  materiel 
Bldg.  229 

Mt.  Home  Air  Force  Base 

Ist  Avenue  and  A  Street 

Mt.  Home  AFB  Co:  Elmore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number:  189040857 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Within  airport  runway 
dear  zoiM 
Illinois 

Bldg.  3191 

Scott  Air  Force  Base 

East  Drive  375/ ABG/DE 

Scott  AFB  Co:  St.  Clair  IL  62225-5001 

Landholding  Agency:  Air  Force 

Property  Number  189010247 

Status:  Unutilized 

Reason:  Within  airport  runway  dear  zone. 
Secured  Area 
Bldgs.  3670,  503,869,  865 
Scott  Air  Force  ^se 
Scott  AFB  Co:  St  Clair  IL  62225-5001 
Landholding  Agency:  Air  Force 
Property  Number  189010248, 189010725, 
189110087, 189130347 
Status;  Unutilized 
Reason:  Secured  Area 

Indiana 

Bldgs.  21, 22, 62  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Numb^  979230001-979230003 

Status:  Underutilized 

Reason:  Extensive  deterioration 

Iowa 

Bldg.  00273 

Sioux  Gateway  Airpmrt 

Sioux  Co:  Wo^bury  lA  51110- 

Landholding  Agency:  Air  Force 

Property  Numbwr  189310008 

Status:  Umitilized 

Reason:  Secured  Area 

Bldg.  00671 

Sioux  Gateway  Airport 

Sioux  Co:  Wo^bury  LA  51110- 

Landholding  Agency:  Air  Force 

Property  Numb^  189310009 

Status:  Unutilized 

Reason;  Other 

Comment:  Fuel  pump  station 

Bldg.  00736 

Sioux  Gateway  Airport 

Sioux  Co:  Wo^bury  LA  51110- 

Landholding  Agency:  Air  Peace 

Property  Number:  189310010 

Status:  Unutilized 

Reason:  Other 

Comment:  Pump  station 

Louisiana 

Bldg.  3477 
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Barksdale  Air  Force  Base 
Davis  Avenue 

Barksdale  AFB  Co:  Bossier  LA  71110-5000 
Landholding  Agency:  Air  Force 
Property  Number.  189140015 
Status:  Unutilized 
Reason:  Secured  Area 
Maryland 
Bldgs.  4-5, 3427 
Brandywine  Storage  Annex 
1776  ABW/DE  Brandywine  Road.  Route  381 
Andrews  AFB  Co:  Prinoe  Georges  MD  20613- 
Landholding  Agency:  Air  Force 
Property  Number:  189010261, 189010264, 
189140016 
Status:  Unutilized 
Reason:  Secured  Area 

Massachusetts 

Bldgs.  1900, 1833 

Westover  Air  Force  Base 

Chicopee  Co:  Hampden  MA  01022- 

Landholding  Agency:  Air  Force 

Property  Number  189010438, 189040002 

Status:  Unutilized 

Reason:  Sectued  Area 

Michigan 

12  Bldgs. 

Selfiridge  Air  National  Guard  Base 
Selfirid^  Co:  Macomb  MI  48045- 
Landholding  Agency:  Air  Force 
Property  Number.  189010522-189010533 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  71 

Calumet  Air  Force  StaUon 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numb^  189010810 
Status:  Excess 

Reason:  sewage  treatment  and  disposal 
facility. 

Bldgs.  99-100 
Calumet  Air  Force  Station 
Caliunet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number.  189010831-189010832 
Status:  Excess 
Reason:  water  well 
Bldgs.  118, 120, 168 
Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number.  189010875-189010876, 
189010878 
Status:  Excess 
Reason:  Gasoline  Station 
Bldg.  166 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numlmr:  189010877 
Status:  Excess 
Reason:  Pump  lift  station. 

Bldg.  69 

Calumet  Air  Force  Station 
Calumet  Co:  Kewreenaw  MI  49913- 
Landholding  Agency:  Air  Fence 
Property  Number  189010889 
Status:  Excess 

Reason;  Sewer  pump  facility. 

Bldg.  2 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 


Landholding  Agency:  Air  Force 
Property  Numlwr.  189010890 
Status:  Excess 

Reason:  Water  pump  station 
Minnesota 

Bldgs.  641, 643, 646, 665 
Miimesota  Air  National  Guard 
934th  Airlift  Group 

Minneapolis  Co:  Hennepin  MN  55111-4098 
Landholding  Agency:  Air  Force 
Property  Number:  189310003-189310006 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  at 
explosive  material,  Secured  Area 
Missouri 

Bldgs.  42, 45-47, 61 
Jefl'erson  Barracks  ANG  Base 
1  Grant  Road,  Missouri  National  Guard 
St.  Louis  Co:  St.  Louis  MO  63125- 
Landholding  Agency:  Air  Force 
Property  Number  169010726, 189010728- 
189010731 
Status:  Unutilized 
Reason:  Seciued  Area 
Montana 
8  Bldgs. 

Malmstrom  AFB 

Malmstrom  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Numlwr:  189010076-189010080, 
189010722-189010723, 189040057 
Status:  Unutilized 

Reason:  Secured  Area,  Other  enviromnental 
(Some  are  within  2000  ft.  of  flammable  or 
explosive  material) 

Nebraska 

Offiitt  Communications  Annex-i3 
Ofiutt  Air  Force  Base 
Scribner  Co:  Dodge  NE  68031- 
Landholding  Agency:  Air  Force 
Property  Numlwr.  189210006 
Status:  Unutilized 
Reason:  former  sewage  lagoon 
Bldgs.  637, 639  ^ 

Lincoln  Munici^l  Airport 

2301  West  Adartu 

Lincoln  Co:  Lancaster  NE  68524- 

Landholding  Agency:  Air  Force 

Property  Number.  189230021-189230022 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  31.  311,  401, 416, 417,  545 

Offutt  Air  Force  Base 

Offutt  Co:  Sarpy  NE  68113- 

Landholding  Agency:  Air  Force 

Property  Niunber.  189240007-189240012 

Status:  Unutilized 

Reason;  Secured  Area 

Bldg.  21 

Hastings  Radar  Bomb  Scoring  Site 

Hastings  Co:  Adanu  NE  68901- 

Landholding  Agency:  Air  Force 

Property  Niunber:  189320058 

Status:  Excess 

Reason;  Generator 

New  Hampshire 

Bldgs.  101, 102, 104 

New  Boston  Air  Force  Station 

Amherst  Co:  Hillsborough  NH  03031-1514 

Landholding  Agency:  Air  Force 

Property  Numlwr.  189320005-189320007 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanunable  or 
explosive  material 


New  Mexico 
12  Bldgs. 

Holloman  Air  Force  Base 
Holloman  AFB  Co;  Otero  NM  88330- 
Landholding  Agency:  Air  Force 
Property  Numlwr.  189130333, 189240032- 
189240042 
Status:  Unutilized 
Reason;  Secured  Area 
Bldgs.  874, 1258 

Holloman  Air  Force  Base  Co:  Otero  NM 
88330- 

Landholding  Agency;  Air  Force 
Property  Numlwr:  189320041-189320042 
Status:  Unutilized 
Reason;  Secured  Area,  Extensive 
Deterioration 
New  York 

Bldg.  626  (Pin:  RVKQ) 

Niagara  Falls  International  Airport 
914th  Tactical  Airlift  Group 
Niagara  Falls  Co:  Niagara  NY  14303-5000 
Landholding  Agency:  Air  Force 
Property  Numbi^  189010075 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanunable  or 
explosive  material,  Secured  Area 
14  Bldgs. 

Griffiss  Air  Force  Base 
Rome  Co:  Oneida  NY  13441- 
Landholding  Agency:  Air  Force 
Property  NumbOT:  189140022-189140023, 
189230001-189230003, 189240020- 
189240028 
Status:  Excess 

Reason:  Secured  Area  (Some  are  vrithin 
airport  runway  clear  zone) 

Bldg.  759,  Hancock  Field 
6001  East  Molloy  Road 
Syracuse  Co:  Onondaga  NY  13211-7099 
Landholding  Agency:  Air  Force 
Property  Number:  189310007 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 
North  Carolina 
Bldg.  187 

Pope  Air  Force  Base 

317  CSG/DE  Reilly  Road 

Pope  AFB  Co:  Cumberland  NC  28308-5045 

Landholding  Agency:  Air  Force 

Property  Number:  189010262 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  4230  -  Youth  Center 

Cannon  Ave. 

Goldsboro  Co:  Wayne  NC  27531-5005 

Landholding  Agency:  Air  Force 

Property  Number;  189120233 

Status;  Underutilized 

Reason;  Secured  Area 

Bldgs.  600,  602-607, 612, 619, 6606 

Pope  Air  Force  Base 

Fayetteville  Co:  Cumberland  NC  28308-2890 
Landholding  Agency:  Air  Force 
Property  Number  189330035-189330044 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 
Bldg.  9 

VA  Medical  Center 
1100  Tunnel  Road 
Asheville  Co:  Buncombe  NC  28805- 
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Landholding  Agency:  VA 
Property  Number.  979010008 
Status:  Underutilized 
Reason:  Friable  asbestos. 

North  Dakota 
Bldg.  422 

Minot  Air  Force  Base 
Minot  Co:  Ward  ND  58705- 
Landholding  Agency:  Air  Force 
Property  Number  189010724 
Status:  Underutilized 
Reason:  Secured  Area 
Bldg.  50 

Fortuna  Air  F(»ce  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Fmce 

Property  Number.  189310107 

Status:  Excess 

Reason;  garbage  incinerator 

7  Bldgs. 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency;  Air  Force 

Property  Numlwr.  189320034-189320040 

Status:  Unutilized 

Reason;  Secured  Area 

Ohio 

Bldgs.  404-405 

910  Airlift  Group 

Kings-Graves  Road 

Vienna  Co:  Trrunbull  OH  44473-5000 

Landholding  Agency:  Air  Force 

Property  Number.  189220015-189220016 

Status:  Unutilized 

Reason;  Secured  Area 

Oklahoma 

Bldg.  604 

Vance  Air  Force  Base 
Enid  Co:  Garfield  OK  73705-5000 
Landholding  Agency:  Air  Force 
Property  Numlwr.  189010204 
Status:  Unutilized 

Reason;  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 
Puerto  Rico 
Bldg.  10 

Punta  Salinas  Radar  Site 

Toa  Baja  Co:  Toa  Baja  PR  00759- 

Landholding  Agency:  Air  Force 

Property  Number.  189010544 

Status;  Undemtilized 

Reason:  Secured  Area 

South  Dakota 

Bldgs.  88513, 88501 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number  189210001-189210002 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldgs.  200-206  South  Nike  Ed  Aimex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number.  189320048-189320053 

Status:  Unutilized 

Reason:  Extensive  Deterioration 

Bldg.  00605 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Pennington  SD  57706- 

Landholding  Agency:  Air  Force 


Property  Number  189320054 
Status:  Undemtilized 
Reason:  Secured  Area 

Tennessee 

Bldg.  60,  VAMC  Mountain  Home 
Johnson  Co:  Washington  TN  37604- 
Landholding  Agency:  VA 
Property  Number:  979220005 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Texas 
Bldg.  400 

Lauj^lin  Air  Force  Base 
Val  Verde  Co.  Co:  Val  Verde  TX  78843-5000 
Location:  Six  miles  on  Highway  90  east  of 
Del  Rio,  Texas. 

Landholding  Agency:  Air  Force 
Property  Number  189010173 
Status:  Unutilized 

Reason;  Within  2000  ft.  of  flanunable  or 
explosive  material,  Within  airport  mnway 
clear  zone 
Bldgs.  645, 02106 
Reese  Air  Force  Base 
Lubbock  Co:  Lubbock  TX  79489- 
Landholding  Agency:  Air  Force 
Property  Numlwr  189010210, 189210005 
Status:  Excess 
Reason;  Secured  Area 
Bldgs.  24-26 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number:  979010050-979010052 

Status:  Unutilized 

Reason:  Friable  asbestos 

Utah 

Bldg.  789 

Hill  Air  Force  Base 
Co:  Davis  UT  84056- 
Landholding  Agency:  Air  Force 
Property  Numlwr  189040859 
Status:  Unutilized 

Reason:  Within  airport  mnway  clear  zone. 
Secured  Area 
Washington 
34  Bldgs. 

Fairchild  AFB 

Fairchild  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number;  189010139-189010159, 
189310053-189310065 
Status:  Unutilized 

Reason:  Secured  Area  (Some  are  within  2000 
ft.  of  flammable  or  explosive  material) 
Bldg.  100,  Geiger  Heights 
Grove  and  Hallet  Streets 
Fairchild  AFB  Co:  Spokane  WA  99204- 
Landholding  Agency:  Air  Force 
Property  Numlwr:  189210004 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  1,  Waste  Annex 

West  of  Craig  Road  Co:  Spokane  WA  99022- 

Landholding  Agency:  Air  Force 

Property  Numlwr  189320043 

Status:  Unutilized 

Reason;  Secured  Area 

Wisconsin 

Bldgs.  204,  306  440  Airlift  Wing 
Gen.  Mitchell  lAP 


Milwaukee  Co:  Milwaukee  WI  53207-6299 

Landholding  Agency:  Air  Force 

Property  Numlwr  189320032-189320033 

Status:  Unutilized 

Reason:  Secured  Area 

Wyoming 

12  Bldgs. 

Warren  Air  Force  Base 
Cheyenne  Co:  Laramie  WY  82005- 
Landholding  Agency:  Air  Force 
Property  Numlwr  189010198-189010203, 
189240001-189240006 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  95 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number:  979110004 
Status:  Unutilized 

Reason;  Sewage  digester  for  disposal  plant. 
Bldg.  96 
Medical  Center 

N.W.  of  town  at  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Numlwr:  979110005 
Status:  Unutilized 

Reason:  Pump  house  for  sewage  disposal 
plant. 

Stmcture  99 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Numlwr:  979110006 
Status:  Unutilized 

Reason:  Mechanical  screen  for  sewage 
disposal  plant. 

Stmcture  100 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number:  979110007 
Status:  Unutilized 

Reason;  Dosing  tank  for  sewage  disposal 
plant. 

Stmcture  101 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Numlwr:  979110008 
Status:  Unutilized 

Reason:  Chlorination  chamber  for  sewage 
disposal  plant.  . 

Land  (by  State) 

Alaska 

Campion  Air  Force  Station 
21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 
5000 

Landholding  Agency:  Air  Force 
Property  Numlwr:  189010430 
Status;  Unutilized 

Reason;  Isolated  area,  Arctic  enviroiunent. 
Not  accessible  by  road 
Lake  Louise  Recreation 
21  CSG-DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 
5000 
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Landholding  Agnncy:  Air  Force 
Property  Numlm:  189010431 
Status;  Unutilized 

Reason:  Isolated  area.  Arctic  coast.  Not 
accessible  by  road 
Nikolski  Radio  Relay  Site 
21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 
5000 

Landholding  Agency:  Air  Force 
Property  Number.  189010432 
Status:  Unutilized 

Reason:  Isolated  area,  Arctic  coast.  Not 
accessible  by  road 
California 

DVA  Medical  Center 

4951  Arroyo  Road 

Livermore  Co:  Alameda  CA  94550- 

Landholding  Agency:  VA 

Property  Number.  979010023 

Status:  Unutilized 

Reason;  750,000  gallon  water  reservoir. 

Florida 

Land 

MacDill  Air  Force  Base 
6601  S.  Manhattan  Avenue 
Tampa  Co:  Hillsborough  FL  33608- 
Landholding  Agency:  Air  Force 
Property  Numbwr.  189030003 
Status:  Excess 
Reason:  Floodway 
Wildlife  Sanctuary,  VAMC 
10,000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 
Landholding  Agency:  VA 
Property  Number  979230004 
Status:  Underutilized 
Reason:  Inaccessible 
Louisiana 
Land  ~  3.4  acres 
VA  Medical  Center 
2501  Shreveport  Highway 
Alexandria  Co:  Rapides  LA  71301- 
Landholding  Agency:  VA 
Property  Number  979010010 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Maryland 

Land 

Brandywine  Storage  Aimex 

1776  ABW/DE  Brandywine  Road,  Route  381 

Andrews  AFB  Co:  Prince  Georges  MO  20613- 

Landholding  Agency:  Air  Force 

Property  Numl^  189010263 

Status:  Unutilized 

Reason:  Secured  Area 

Minnesota 

VAMC 

VA  Medical  Center 
4801  8th  Street  No. 

St.  Qoud  Co:  Stems  MN  56303- 
Landholding  Agency:  VA 
Property  Number  979010049 
Status:  Undemtilized 
Reason;  Within  2000  ft.  of  flanunable  or 
explosive  material 
New  Mexico 
Facility  75100 

Holloman  Air  Force  Base  Co:  Otero  NM 
88330- 

Landholding  Agency:  Air  Force 


Property  Number  189240043 
Status:  Unutilized 
Reason:  Secured  Area 

New  York 
Tracts  1, 4 
VA  Medical  Center 
Bath  Co;  Steuben  NY  14810- 
Location;  Exit  38  off  New  York  State  Route 
17. 

Landholding  Agency:  VA 
Property  Number  979010011,  979010014 
Status:  Unutilized 
Reason:  Seemed  Area 
Tracts  2, 3 
VA  Medical  Center 
Bath  Co:  Steuben  NY  14810- 
Location:  Exit  38  off  New  York  State  Route 
17, 

Landholding  Agency:  VA 
Property  Number  979010012-979010013 
Status:  Underutilized 
Reason:  Seciued  Area 
South  Dakota 
Badlands  Bomb  Range 
60  miles  southeast  of  Rapid  City,  SD 
11/2  miles  south  of  Highway  44  Co: 
Shannon  SD 

Landholding  Agency:  Air  Force 
Property  Numlwr  189210003 
Status:  Unutilized 
Reason:  Secured  Area 
Virginia 

Parcel  1  (Byrd  Field) 

Richmond  lAP 

5680  Beulah  Road 

Richmond  Co:  Henrico  VA  23150- 

Landhoiding  Agency:  Air  Force 

Property  Numlwr  189010435 

Status;  Unutilized 

Reason:  Floodway 

Parcel  3,  (Byrd  Field) 

Richmond  lAP 
5680  Beulah  Road 
Richmond  Co:  Henrico  VA  23150- 
Landholding  Agency:  Air  Force 
Property  Number  189010436 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 
Parcel  2,  (Byrd  Field) 

Richmond  lAP 
5680  Beulah  Road 
Richmond  Co:  Henrico  VA  23150- 
Landholding  Agency:  Air  Force 
Property  Number:  189010437 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
ANG  Site 
Camp  Pendleton- 
Virginia  Air  National  Guard 
Virginia  Beach  Co:  (See  County)  VA  23451- 
Landholding  Agency:  Air  Force 
Property  Numter:  189010589 
Status:  Unutilized 
Reason:  Secured  Area 
Washington 

Fairchild  AFB 
SE  comer  of  base 

Fairchild  AFB  Co:  Spokane  WA  99011- 
Landholding  Agency:  Air  Force 
Property  Number:  189010137 
Status:  Unutilized 


Reason:  Secured  Area 
Fairchild  AFB 

Fairchild  AFB  Co:  Spokane  WA  99011- 
Location:  NW  comer  of  base 
Landholding  Agency:  Air  Force 
Property  Numtwr.  189010138 
Status:  Unutilized 
Reason:  Secured  Area 

(Doc.  93-18792  Filed  8-5-93;  8:45  am] 
■aUNO  COOC  4210-29-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-040-<»-4320-04] 

Rock  Springs  District  Grazing 
Advisory  Board;  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting  of  the  Rock 
Springs  District  Grazing  Advisory 
Board. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  Rock  Springs  District 
Grazing  Advisory  Board.  Notice  of  this 
meeting  is  required  under  Public  Law 
92-463. 

DATES:  September  10. 1993,  9  a.m.  until 
4  p.m. 

ADDRESSES:  Rock  Springs  District  Office, 
Bureau  of  Land  Management,  Highway 
191  North.  Rock  Springs,  Wyoming 
82902-1869. 

FOR  FURTHER  INFORMATICN  CONTACT: 
Marlowe  E.  Kinch,  District  Manager, 
Rock  Springs  District,  Bureau  of  Land 
Management,  P.O.  Box  1869,  Rock 
Springs,  Wyoming  82902-1869,  (307) 
382-5350. 

SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  will  include: 

1.  Introductions  and  opening  remarks 

2.  Election  of  a  Chairman  and  Vice- 
Chairman 

3.  Green  River  Resource  Area  Resource 
Management  Plan 

4.  Big  Smdy  River  Project 

5.  Improvements  proposed  for 
completion  in  FY94  with  range 
betterment  (8100)  funds 

6.  Update  on  wild  horse  gathering 

7.  Update  on  District  wildlife  program 

8.  Update  on  Cumberland/Uinta 
Allotment 

9.  Public  comment  period 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  2:30 
and  3  p.m.,  or  file  written  statements  for 
the  Board’s  consideration. 

Anyone  wishing  to  make  an  oral 
presentation  should  notify  the  District 
Manager,  Bureau  of  Land  Management, 
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Highway  191  North,  P.O.  Box  1869, 

Rock  Springs,  Wyoming  82902-1869,  by 
September  9, 1993.  Depending  on  the 
number  of  persons  wiping  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 

Minutes  of  the  meeting  will  be 
maintained  in  the  District  Office  and 
vdll  be  available  for  public  inspection 
and  reproduction  (during  regular 
business  hours)  within  30  days 
following  the  meeting. 

Marlowe  E.  Kinch, 

District  Manager. 

(FR  Doc  93-18788  Filed  8-5-93;  8:45  am) 
aajjNQ  coot  me-aa-u 


[AZ-92(M)3-4210-08;  AZA  22922  at  al.] 

Arizona;  Conveyance  of  Federal 
Mineral  Interest  Applications 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  segregation. 

SUMMARY:  Notice  is  hereby  given  that 
piirsuant  section  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1719(b),  the  following 
applications  have  been  filed  for  the 
conveyance  of  certain  Federally-owned 
mineral  interests  within  each 
accompanying  land  description; 

Gila  and  Salt  River  Meridian,  Arizona 

AZA-22922 

T.  10  S.,  R.  14  E., 

Secs.  12  and  13. 

T.  10  S.,  R.  IS  E., 

Secs.  5  and  7. 

AZA-23415 

T.  20  S.,  R.  9  E., 

Sec.  25. 

T.  20  S.,  R.  10  E., 

Secs.  13, 14, 15,  23,  24,  28,  29,  30,  32,  and 
36. 

AZA-23870* 

T.  11  N.,  R.  24  E. 

Secs.  8, 10, 12, 14,  and  22. 

T.  12  N.,  R.  24  E., 

Secs.  30. 

AZA-24062 
T.  19  S.,  R.  14  E., 

Secs.  27  and  28. 

AZA-24090 
T.  19  S.,  R.  14  E., 

Secs.  21  and  22. 

AZA-24709 
T.  8  N..  R.  1  W., 

Secs.  6,  20, 21,  and  22. 

T.  8  N.,  R.  2  W., 

Secs.  10  and  15. 

T.  9  N.,  R.  2  W., 

Secs.  23,  24,  25,  and  26. 


*  This  corrects  segregation  published  as  AZA- 
23807. 


AZA-25360 

T.  12  N.,  R.  5  W., 

Secs.  25,  26,  33,  34,  and  35. 

AZA-25510 
T.  21  S.,  R.  12  E., 

Sec.  24. 

AZA-25950 

T.  24  S..  R.  22  E., 

Sec.  9. 

ARA-26183 
T.  17  S.,  R.  13  E., 

Secs.  27  and  34. 

T.  18  S.,  R.  13  E., 

Secs.  3  and  4. 

AZA-27169 
T.  20  S.,  R.  13  E., 

Sec  12. 

The  mineral  interests  may  be 
conveyed  in  whole  or  in  part. 

The  purpose  of  conveyance  is  to  allow 
consolidation  of  surface  and  subsurface 
ownership  where  there  are  no  known 
mineral  values,  or  in  those  instances 
where  the  reservation  of  mineral 
interests  to  the  United  States  interferes 
with  or  precludes  appropriate  non¬ 
mineral  development  of  the  lands  and 
such  development  would  be  a  more 
beneficial  use. 

SUPPLEMENTARY  INFORMATION: 

Concerning  this  application  may  be 
obtained  fi'om  the  Branch  of  Lands 
Operations,  Arizona  State  Office, 

Bureau  of  Land  Management,  3707 
North  Seventh  Street,  Phoenix,  Arizona 
85011.  Telephone  (602)  650-0518.  Upon 
publication  of  this  notice  in  the  Federal 
Register  the  mineral  interests  owned  by 
the  United  States  in  the  lands  under 
application  shall  be  segregated  to  the 
extent  that  they  will  not  1^  open  to 
appropriation  under  the  mining  and 
mineral  leasing  laws.  The  segregative 
efiect  of  the  applications  shall  terminate 
upon  issuance  of  a  conveyance 
document  of  such  mineral  interests, 
upon  final  rejection  of  the  application, 
or  two  years  fi‘om  the  date  of 
publication  of  this  notice,  whichever 
comes  first. 

Mary  Jo  Yoas, 

Chief,  Branch  of  Lands  Operations. 

(FR  Doc.  93-18806  Filed  8-5-93;  8:45  am] 
BtLUNQ  COOC  4310-32-M 


IAZ-020-03-5410-11-A004;  AZA-28010] 

Receipt  of  Conveyance  of  Mineral 
Interest  Application 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  minerals  segregation. 

SUMMARY:  The  private  lands  described 
in  this  notice  aggregating  approximately 
33,064.405  acres,  are  segregated  and 


made  tmavailable  for  filings  under  the 

f;eneral  mining  laws  and  the  mineral 
easing  laws  to  determine  their 
suitability  for  conveyance  of  the 
reserved  mineral  interest  pursuant  to 
section  209  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 

1976. 

The  mineral  interest  will  be  conveyed 
in  whole  or  in  part  upon  favorable 
mineral  examination. 

The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  of  minerals 
ownership  where  there  are  no  known 
mineral  values  or  in  those  instances 
where  the  reservation  interferes  with  or 
precludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
mineral  development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  Reid,  Land  Law  Examiner, 
Phoenix  District  Office,  2015  West  Deer 
Valley  Road,  Phoenix,  Arizona  85027 
(602)  780-8090.  Serial  Number  AZA- 
28010. 

Gila  and  Salt  River  Base  and  Meridian, 
Maricopa  County,  Arizona. 

Parcel  1 

T.  4  N.,  R.  4  W., 

Sec.  7,  lots  1  thru  4,  inclusive,  EV2WV2, 

E'ri; 

Sec.  18,  lots  1  thru  4,  inclusive,  EV2W’/i, 
E'AE'A. 

T.  3  N..  R.  5  W., 

Sec.  3,  lots  1  thru  4,  inclusive,  SV2NV2, 

S’/i; 

Sec.  4,  lots  1  thru  4,  inclusive,  SV2NV2, 

SV2; 

Sec.  5,  lots  1  thru  4,  inclusive,  SV2NV2, 

S»/ii; 

Sec.  6,  lots  1  thru  7,  inclusive,  SEV4NWV4, 
SV2NEV4,  E»/iiSWV4,  SEV4; 

Sec.  7,  lots  1  thru  4,  inclusive,  EVzW^ri, 
E'A; 

Sec.  8,  all,  except  CAP  portion; 

Sec.  9,  all,  except  CAP  portion; 

Sec.  10,  all; 

Sec.  11,  W'/i; 

Sec.  14,  WV2; 

Soc  15  dll*  '* 

Sec.  23!  E'/iNEV4,  WV2NWV4. 

T.  4  N.,  R.  5  W., 

Sec.  1  lots  1  thru  4,  inclusive,  S*ANV2,  SV2; 
Sec.  3,  lots  1  thru  4,  inclusive,  SV2NV2, 

S’A; 

Sec.  4,  lots  1  thru  4,  inclusive,  SVzN’^, 
S'A; 

Sec.  5,  lots  1  thru  4,  inclusive,  SV2NV2, 
S’A; 

Sec.  6,  lots  1  thru  7,  inclusive,  SV2NEy4, 
SEV4NWV4,  EV2SWV4,  SEV4; 

Sec.  7,  Lots  1  thru  4,  inclusion,  E'AW'/^,  EV2 
Sec.  8,  all; 

Sec.  9,  all; 

Sec.  10,  all; 

Sec.  11,  all; 

Sec.  12,  all; 

Sec.  13,  all; 

Sec.  14,  all; 

Sec.  15,  all; 

Sec.  17.  all; 

Sec.  18,  lots  1  thru  4,  inclusive,  E'/zW'A, 
E>A; 
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Sec.  19,  lots  1  thru  4,  inclusive, 

BViWVi,B%; 

Sec.  20,  all; 

Sec.  21,  all; 

Sec.  22,  all; 

Sec.  23,  all; 

Sec.  24,  all; 

Sec.  25  WVi,  WV<iNBV4,  SBV4SBV4; 

Sec.  26,  all; 

Sec.  27,  all; 

Sec.  28,  all; 

Sec.  29,  all; 

Sec.  30,  lots  1  thru  4,  inclusive, 

BV5W%,BV*; 

Sec.  31,  lots  1  thru  4,  Inclusive,  B’AW’A, 
EVt\ 

Sec.  34,  all; 

Sec.  35,  all; 

T.  3  N.,  R.  6  W., 

Sec.  1,  lots  1  thru  4,  inclusive,  SViNV^, 

S^/i; 

Sec.  3,  lots  1  thru  2,  SV5NEV4,  SEV4 
Sec.  11  B^/i; 

Sec.  12,  all. 

T.  4  N.,  R.  6  W., 

Sec.  25,  NEV4,  NBV4NWV4,  SV2NWV4,  SV^; 
Sec.  26,  all; 

Sec.  27,  E»/i; 

Sec.  34,  E^/t; 

Sec.  35,  all; 

Sec.  36,  N’/i,  SBV4. 

Parcel  2 

T.  5  N.,  R.  4  W., 

Sec.  33,  S’/iW'ANWViSE’A. 

Parcel  3 

T.  3  N.,  R.  5  W., 

Sec.  14,  WV2SEV4. 

Parcel  4 

T.  3  N.,  R.  5  W., 

Sec.  23,  WViNEV4,  EViNWV4. 

Parcel  5 

T.  4  N.,  R.  4  W., 

Sec.  8,  EV2. 

Parcel  6 

T.  5  N.,  R.  4  W., 

Sec.  4,  SEV4. 

Parcel  7 
T.5  N.,  R.  4  W. 

Sec.  9,  EV2. 

Parcel  8 

T.  5  N.,  R.  4  W., 

Sec.  10,  SWV4NEV4,  NWV4SEV4. 

Parcel  9 

T.  5  N.,  R.  4  W., 

Sec.  33,  N'ANWV4SWV4SEV4. 

Parcel  10 
T.  5  N.,  R.  4  W., 

Sec.  4,  lot  1. 

T.  6  N.,  R.  4  W.. 

Sec.  33,  EMi  except  west  1100  ft.  thereof. 
Consisting  of  33,064.40  acres,  more  or  less. 

Minerals  Reservation — All  Minerals 

Upon  publication  of  this  Notice  of 
Segregation  in  the  Federal  Register  as 
provided  in  43  CFR  2720.1-l(b),  the 
mineral  interests  owned  by  the  United 


States  in  the  private  lands  covered  by 
the  application  shall  be  segregated  to 
the  extent  that  they  will  not  subject 
to  appropriation  under  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  the  application  shall  terminate 
either  upon  issuance  of  a  patent  or  deed 
of  such  mineral  interest;  upon  final 
rejection  of  the  application;  or  two  years 
form  the  date  of  filing,  July  23, 1993, 
whichever  occms  first. 

Dated:  August  2, 1993. 

G.  L.  Cheniae, 

District  Manager. 

IFR  Doc.  93-18882  Filed  8-5-93;  8:45  am] 
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[NI«-92(M21(M)6:  NMNM  52392] 

Notice  of  Proposed  Continuation  of 
Withdrawal;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Reclamation 
proposes  that  a  withdrawal  for  the  Rio 
Grande  Project  continue  for  an 
additional  50  years.  The  land  will 
remain  closed  to  surface  entry  and 
mining.  The  land  has  been  and  will 
remain  open  to  mineral  leasing. 

DATES:  Comments  should  be  received  by 
November  4, 1993. 

ADDRESSES:  Comments  should  be  sent 
to:  BLM,  New  Mexico  State  Director, 
P.O.  Box  27115,  Santa  Fe,  NM  87502- 
7115. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ceorgiana  E.  Armijo,  BLM,  New  Mexico 
State  Office,  505-438-7594. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Reclamation  proposes  that  the 
withdrawal  of  land  made  by  Secretarial 
Order  dated  December  19, 1934  be 
continued  for  a  period  of  50  year 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.c.  1714(f)  (1988).  The  land 
is  described  as  follows: 

New  Mexico  Principal  Meridian 
T.  24  S.,  R  1  E., 

Sec.  12,  lot  1; 

Sec  13  lots  6,  7,  and  8. 

The  area  described  contains  97.86  acres  in 
Dona  Ana  County. 

The  withdrawal  is  essential  for 
protection  of  the  Rio  Grande  Project. 
The  withdrawal  currently  segregates  the 
land  from  surface  entry  and  mining  but 
not  from  mineral  leasing. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 


withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

Tbe  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination 
on  the  continuation  of  the  withdrawal 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawal  will 
continue  until  such  final  determination 
is  made. 

Dated:  July  28, 1993. 

Kathy  Eaton, 

Acting  State  Director. 

[FR  Doc.  93-18702  Filed  8-5-93;  8:45  am] 
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Minerals  Management  Service 

Outer  Continental  Shelf,  Western  Gulf 
of  Mexico 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  Leasing  Systems,  Sale 
143. 


Section  8(a)(8)  (43  U.S.C.  1337(a)(8)) 
of  the  Outer  Continental  Shelf  Lands 
Act  (OCSLA)  requires  that,  at  least  30 
days  before  any  lease  sale,  a  Notice  be 
submitted  to  the  Congress  and 
published  in  the  Federal  Register: 

a.  Identifying  the  bidding  systems  to 
be  used  and  the  reasons  for  such  use; 
and 

b.  Designating  the  tracts  to  be  offered 
under  ea^  bidding  system  and  the 
reasons  for  such  designation. 

This  Notice  is  published  pursuant  to 
these  requirements. 

1.  Bidaing  Systems  to  be  Used.  In  the 
Outer  Continental  Shelf  (OCS)  Sale  143, 
blocks  will  be  offered  imder  the 
following  two  bidding  systems  as 
authorized  by  section  8(a)(1)  (43  U.S.C. 
1337(a)(1)):  (a)  bonus  bidding  with  a 
fixed  16V3-percent  royalty  on  all 
unleased  blocks  in  less  than  400  meters 
of  water;  and  (b)  bonus  bidding  with  a 
fixed  12V2*percent  royalty  on  all 
remaining  unleased  blocks. 

a.  Bonus  Bidding  With  a  IG^/s-Percent 
Royalty.  This  system  is  authorized  by 
section  (8)(a)(l)(A)  of  the  OCSLA.  This 
system  has  been  used  extensively  since 
the  passage  of  the  OCSLA  in  1953  and 
imposes  greater  risks  on  the  lessee  than 
systems  with  higher  contingency 
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payments  but  may  yield  more  rewards 
if  a  commercial  field  is  discovwed.  The 
relatively  high  front-end  bonus 
payments  may  encourage  rapid 
exploratioa. 

b.  Bonus  Bidding  With  a  12*/2-Percent 
Royalty.  This  system  is  authmized  by 
section  (BKaMlHA)  of  the  OCSLA.  It  has 
been  chosen  for  certain  deeper  water 
blocks  proposed  for  the  Western  Gulf  of 
Mexico  (Sde  143)  because  these  blocks 
are  expected  to  require  substantially 
higher  exploration,  development,  and 
pr^uction  costs,  as  well  as  longer  times 
before  initial  production,  in  comparison 
to  shallow-water  blocks.  Department  of 
the  Interior  analyses  indicate  that  the 
minimum  economically  developable 
discovery  on  a  block  in  such  high-cost 
areas  under  a  12V!i-percent  royalty 
system  would  be  less  than  for  the  same 
blocks  under  a  16%-percent  royalty 
system.  As  a  result,  more  blocks  may  be 
explored  and  developed.  In  addition, 
the  lower  royalty  rate  system  is 
expected  to  encourage  more  rapid 
pr^uction  and  higher  economic  profits. 
It  is  not  anticipated,  however,  that  the 
larger  cash  bonus  lud  associated  with  a 
lower  royalty  rate  udll  significantly 
reduce  competition,  since  the  higher 
costs  for  exploration  and  development 
are  the  primary  omstraints  to 
competition. 

2.  Designation  of  Blocks.  The 
selectimi  of  blocks  to  be  ofiered  under 
the  two  systems  was  based  on  the 
following  factors: 

a.  Lease  terms  on  adjacent,  previously 
leased  blocks  were  considered  to 
enhance  orderly  development  of  each 
field. 

b.  Blocks  in  deep  water  were  selected 
for  the  12W-percent  royalty  system 
based  on  the  favorable  performance  of 
this  system  in  these  hi^-cost  areas  as 
evidenced  in  our  analyses. 

The  specific  blocks  to  be  offered 
imder  each  system  are  shown  cm  Map  2 
entitled  “Western  Gulf  of  Mexico  Lease 
Sale  143'-Final  Bidding  Systems."  This 
map  is  available  from  the  Minerals 
Management  Service,  Gulf  of  Mexico 
Region,  1201  Elmwood  Park  Boulevard, 
New  Orleans,  Louisiana  70123-2394. 

Dated:  August  2, 1993. 

Tom  Fry, 

Director,  Minerals  Management  Service. 

Bob  Amstreng, 

Assistant  Secretary.  Land  and  Minerals 
Management 

[FR  Doc  93-18814  Filed  8-5-93;  8:45  am] 
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Outar  Continental  Shelf,  Weatem  Gulf 
of  Mexico,  Gee  and  Oil  Leaae  Sale  143 

AGENCY:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  sale. 

1.  Authority.  This  Notice  is  published 
pursuant  to  the  Outer  Continental  Shelf 
(OCS)  Lands  Act  (43  U.S.C.  1331-1356. 
(1988)),  and  the  regulations  issued 
thereunder  (30  CFR  part  256). 

2.  Filing  of  Bids.  S^led  bids  will  be 
received  by  the  Regional  Director  (RD). 
Gulf  of  Mexico  Region.  Minerals 
Management  Service  (MMS),  1201 
Elmwood  Park  Boulevard.  New  Orleans. 
Louisiana  70123-2394.  Bids  may  be 
delivered  in  person  to  that  address 
during  normid  business  hours  (8  a.m.  to 
4  p.m.  Central  Standard  Time  (c.s.t.)) 
until  the  bid  submission  deadline  at  10 
a.m.,  Tuesday.  September  14, 1993. 
Hereinafter,  all  times  cited  in  this 
Notice  refer  to  c.s.t.  unless  otherwise 
stated.  Bids  will  not  be  accepted  the  day 
of  bid  opening.  Wednesday,  September 
15, 1993.  Bids  received  by  the  RD  later 
than  the  time  and  date  specified  above 
will  be  returned  unopened  to  the 
bidders.  Bids  may  not  be  modified  or 
withdrawn  unless  written  modification 
or  written  withdrawal  request  is 
received  by  the  RD  prior  to  10  a.m., 
Tuesday,  September  14. 1993.  Bid 
opening  time  will  be  9  a.m., 

Wednesday,  September  15, 1993,  at  the 
Clarion  Hotel,  1500  Canal  Street.  New 
Orleans.  Louisiana.  All  bids  must  be 
submitted  and  will  be  considered  in 
accordance  with  applicable  regulations 
including  30  CFR  part  256.  The  list  of 
restricted  joint  bidders  which  applies  to 
this  sale  appeared  in  the  Fedural 
Register  at  58  FR  18416,  published 
April  9, 1993. 

3.  Method  of  Bidding.  A  separate 
signed  bid  in  a  sealed  envelope  labeled 
"Sealed  Bid  for  Gas  and  Oil  Lease  Sale 
143,  not  to  be  opened  imtil  9  a.m.,  c.s.t., 
Wednesday,  September  15, 1993,”  must 
be  submitted  for  each  block  bid  upon. 
The  sealed  envelope  and  the  bid  ^ould 
contain  the  following  information:  the 
company  name,  qualification  number, 
area  number  and/or  name  (abbreviations 
acceptable),  and  the  block  number  of  the 
block  bid  upon.  In  addition,  the  total 
amount  bid  must  be  in  whole  dollar 
amounts. 

Bidders  must  submit  with  each  bid 
one-fifth  of  the  cash  bonus,  in  cash  or 
by  cashier’s  check,  bank  draft,  or 
certified  check,  payable  to  the  order  of 
the  U.S.  Department  of  the  Interior — 
Minerals  Management  Service.  For 
identification  purposes,  the  company 
name  and  company  qualification 
number  should  also  appear  on  the  check 


or  draft  together  with  the  bid  block 
identification  (abbreviations 
acceptable).  No  bid  for  less  than  all  of 
the  unleased  portions  of  a  block  will  be 
considered. 

All  documents  must  be  executed  in 
conformance  with  signatory 
authorizations  on  file  in  the  Gulf  of 
Mexico  regional  office.  Partnerships  also 
need  to  submit  or  have  on  file  a  list  of 
signatories  authorized  to  bind  the 
partnership.  Bidders  submitting  joint 
bids  must  state  on  the  bid  form  the 
proportionate  interest  of  each 
participating  bidder,  in  percent  to  a 
maximum  of  five  decimal  places,  e.g., 
33.33333  percent.  Other  documents  may 
be  required  of  bidders  under  30  CFR 
256.46.  Bidders  are  warned  against 
violation  of  18  U.S.C.  1860  prohibiting 
unlawful  combination  or  intimidation  of 
bidders. 

4.  Bidding,  Yearly  Rental,  and  Royalty 
Systems.  The  following  bidding,  yearly 
rental,  and  royalty  systems  apply  to  this 
sale: 

(a)  Bidding  Systems.  All  bids 
submitted  at  this  sale  must  provide  for 
a  cash  bonus  in  the  amount  of  $25  or 
more  per  acre  or  fr-action  thereof. 

(b)  Yearly  Rental.  All  leases  awarded 
will  provide  for  a  yearly  rental  payment 
of  $5  per  acre  or  fraction  thereof. 

(c)  Royalty  Systems.  All  leases  will 
provide  for  a  minimum  royalty  of  $5  per 
acre  or  fraction  thereof.  The  following 
royalty  systems  will  be  used  in  this  sale: 

(1)  Leases  With  a  12^/»-Percent 
Royalty.  This  royalty  rate  applies  to 
blocks  in  water  depths  of  400  meters  or 
greater  as  shovtm  on  Map  2  (see 
paragraph  12).  Leases  issued  on  the 
blocks  offered  in  this  area  will  have  a 
fixed  royalty  rate  of  12Va  percent. 

(2)  Leases  With  a  IB^/a-Percent 
Royalty.  This  royalty  rate  applies  to 
blocks  in  water  depths  of  less  than  400 
meters  (see  Map  2).  Leases  issued  on 
blocks  offered  in  this  area  will  have  a 
fixed  royalty  rate  of  16*/3  percent. 

5.  Equal  Opportunity.  Each  bidder 
must  qualify  for  the  sale  by  submitting 
prior  to  the  bid  submission  deadline 
stated  in  paragraph  2,  the  certification 
required  by  41  CFR  60-1. 7(b)  and 
Executive  Order  No.  11246  of 
September  24, 1965,  as  amended  by 
Executive  Order  No.  11375  of  October 
13, 1967,  on  the  Compliance  Report 
Certification  Form,  Form  MMS-2033 
(June  1985),  and  the  Affirmative  Action 
Representation  Form,  Form  MMS-2032 
(June  1985).  See  parauaph  14(e). 

6.  Bid  Opening.  Bid  opening  will 
begin  at  the  bid  opening  time  stated  in 
paragraph  2.  The  opening  of  the  bids  is 
for  the  sole  purpose  of  publicly 
announcing  bi(^  received,  and  no  bids 
will  be  accepted  or  rejected  at  that  time. 
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If  the  Department  is  prohibited  for  any 
reason  from  opening  any  bid  before 
midni^t  on  tne  day  of  bid  opening,  that 
bid  will  be  retmned  tmopened  to  the 
bidder  as  soon  thereafter  as  possible. 

7.  Deposit  Of  Payment.  Any  cash, 
cashier’s  checlu,  certified  checks,  or 
bank  drafts  submitted  with  a  bid  may  be 
deposited  by  the  Government  in  an 
interest-bearing  account  in  the  U.S. 
Treasury  during  the  period  the  bids  are 
being  consider^.  Such  a  deposit  does 
not  constitute  and  shall  not  be 
construed  as  acceptance  of  any  bid  on 
behalf  of  the  United  States. 

8.  Withdrawal  Of  Blocks.  The  United 
States  reserves  the  right  to  withdraw 
any  block  from  this  sale  prior  to 
issuance  of  a  written  acceptance  of  a  bid 
for  the  block. 

9.  Acceptance,  Rejection,  Or  Return 
Of  Bids.  The  United  States  reserves  the 
right  to  reject  any  and  all  bids.  In  any 
case,  no  bid  may  be  accepted,  and  no 
lease  for  any  block  will  awarded  to 
any  bidder,  unless: 

(a)  the  bidder  has  complied  with  all 
requirements  of  this  Notice  and 
applicable  regulations; 

(b)  the  bid  is  the  highest  valid  bid; 
and 

(c)  the  amount  of  the  bid  has  been 
determined  to  be  adequate  by  the 
authorized  officer. 

No  bonus  bid  will  be  considered  for 
acceptance  unless  it  provides  for  a  cash 
bonus  in  the  amoimt  of  $25  or  more  per 
acre  or  fraction  thereof.  Any  bid 
submitted  which  does  not  conform  to 
the  requirements  of  this  Notice,  the  OCS 
Lands  Act,  as  amended,  and  applicable 
regulations  may  be  returned  to  the 
person  submitting  that  bid  by  the  RD 
and  not  considered  for  accepteince. 

10.  Successful  Bidders.  Each  person 
who  has  submitted  a  bid  accepted  by 
the  authorized  officer  will  be  required  to 
execute  copies  of  the  lease,  pay  the 
balance  of  the  cash  bonus  bid  along 
with  the  first  year’s  annual  rental  for 
each  lease  issued,  by  electronic  funds 
transfer  in  accordance  with  the 
requirements  of  30  CFR  218.155,  and 
satisfy  the  bonding  requirements  of  30 
CFR  256,  Subpart  I. 

11.  Leasing  Maps  and  Official 
Protraction  Diagrams.  Blo<^  offered  for 
lease  may  be  located  on  the  following 
Leasing  Maps  or  Official  Protraction 
Diagrams  which  may  be  purchased  from 
the  Gulf  of  Mexico  regional  office  (see 
paragraph  14(a)): 

(a)  OCS  Losing  Maps — ^Texas  Nos.  1 
through  8.  This  is  a  set  of  16  maps 
which  sells  for  $18.00. 

(b)  OCS  Official  Protraction  Diagrams. 
These  diagrams  sell  for  $2.00  each. 

NG 14-3  Corpus  Christi  (revised  01/ 

27/76) 


NG  14-6  Port  Isabel  (revised  01/15/92) 
NG  15-1  East  Breaks  (revised  01/27/ 

76) 

NG  15-2  Garden  Banks  (revised  10/19/ 

81) 

NG  15—4  Alaminos  Canyon  (revised 

04/27/89) 

NG  15-5  Keathley  Canyon  (revised  04/ 

27/89) 

NG  15-8  (No  Name)  (revised  04/27/89) 

(c)  A  complete  set  of  all  the  above 
OCS  Leasing  Maps  and  Official 
Protraction  Diagrams  is  available  on 
microfiche  for  $5.00  per  set. 

12.  Description  Of  the  Areas  Offered 
for  Bids. 

(a)  Acreages  of  blocks  are  shown  on 
Leasing  Maps  and  Official  Protraction 
Diagrams.  Some  of  these  blocks, 
however,  may  be  partially  leased  or 
transected  by  administrative  lines  such 
as  the  Federal/State  jurisdictional  line. 
Information  on  the  imleased  portions  of 
such  blocks,  including  the  exact 
acreage,  are  included  in  the  following 
document  available  from  the  Gulf  of 
Mexico  regional  office: 

Western  Gulf  of  Mexico  Lease  Sale 
143 — ^Final.  Unleased  Split  Blocks  and 
Unleased  Acreage  of  Blocks  with 
Aliquots  and  Irregular  Portions  Under 
Lease. 

(b)  Maps  1, 2.  and  3  referred  to  in  this 
Notice  are  available  on  request  from  the 
Gulf  of  Mexico  regional  office: 

Map  1  entitled  “Western  Gulf  of 
Mexico  Lease  Sale  143 — Final. 
Stipulations,  Lease  Terms,  and  Warning 
Areas.’’ 

Map  2  entitled  “Western  Gulf  of 
Mexico  Lease  Sale  143 — Final.  Bidding 
Systems.”  Refers  largely  to  Royalty 
Rates. 

Map  3  entitled  “Western  Gulf  of 
Mexico  Lease  Sale  143 — ^Final.  Detailed 
Maps  of  Biologically  Sensitive  Areas.” 
Pertains  to  areas  referenced  in 
Stipulation  No.  2. 

(c)  Prospective  bidders  cure  advised  of 
specific  andiaeological  survey 
requirements  further  detailed  in 
paragraph  14(g). 

(d)  Blocks  which  have  recently 
become  available  for  leasing:  Attention 
is  drawn  to  the  following  update  list 
which  is  included  as  a  matter  of 
convenience  for  interested  parties.  Any 
questions  may  be  directed  to  Ms. 
Patricia  Bryars,  Phone  (504)  736-2763. 

Update  List:  Galveston  Blocks  323 
and  A-9;  High  Island  Block  94;  High 
Island.  East  Addition,  Block  A-170; 
High  Island,  South  Addition.  Block  A- 
576;  High  Island,  East  Addition.  South 
Extension,  Blocks  A-399  and  A-401. 

(e)  Blocks  not  available  for  leasing: 
The  areas  offered  for  leasing  include  all 
those  blocks  shown  on  the  (XS  Leasing 


Maps  and  Official  Protraction  Diagrams 
listed  in  paragraph  11(a),  (b),  and  (c), 
except  for  those  blocks  or  partial  blodcs 
already  under  lease,  as  listed  at  the  end 
of  this  Notice,  and  blocks  deferred  from 
bidding  as  follows: 

(1)  Although  currently  unleased  and 
shown  on  Texas  Leasing  Map  No.  7C, 
High  Island  Area.  East  Addition,  South 
Extension,  no  bids  will  be  accepted  on 
Blocks  A-375  and  A-398. 

(2)  No  bids  will  be  accepted  in  the 
Corpus  Christi  Naval  Operations  Area 
(near  Corpus  Christi,  Texas),  as  depicted 
on  Map  1  of  paragraph  12(b)  above. 

(3)  No  bids  will  be  accepted  on  Block 
A-125,  as  shown  on  Leasing  Map  No. 

6A,  Galveston,  South  Addition,  the 
status  of  which  is  currently  under 
appeal. 

13.  Lease  Terms  and  Stipulations. 

(a)  Leases  resulting  from  this  sale  will 
have  initial  terms  as  shown  on  Map  1 
and  will  be  issued  on  Form  MMS-2005 
(March  1986).  Copies  of  the  lease  form 
are  available  from  the  Gulf  of  Mexico 
regional  office  (see  paragraph  14(a)). 

(b)  The  applicability  of  the 
stipulations  which  follow  is  as  shown 
on  Map  1  and  Map  3  and  as 
supplemented  by  references  in  this 
Notice. 

Stipulation  No.  1 — Protection  of 
Archaeological  Resources 

(This  stipulation  will  apply  to  all 
blocks  offered  for  lease  in  ffiis  sale. 
Bidders  should  refer  also  to  paragraph 
14(g)  of  this  Notice  for  specific  survey 
requirements.) 

(a)  “Archaeological  resource”  means 
any  prehistoric  or  historic  district,  site, 
building,  structure,  or  object  (including 
shipwrecks);  such  term  includes 
artifacts,  records,  and  remains  which  are 
related  to  such  a  district,  site,  building, 
structure,  or  object  (16  U.S.C.  470w(5)). 
“Operations”  means  any  drilling, 
mining,  or  construction  or  placement  of 
any  structure  for  exploration, 
development,  or  production  of  the  lease. 

(b)  If  the  Regional  Director  (RD) 
believes  an  archaeological  resoiirce  may 
exist  in  the  lease  area,  the  RD  will  notify 
the  lessee  in  writing.  The  lessee  shall 
then  comply  with  subparagraphs  (1) 
through  (3). 

(1)  Prior  to  commencing  any 
operations,  the  lessee  shall  prepare  a 
report,  as  specified  by  the  RD,  to 
determine  the  potential  existence  of  any 
archaeological  resource  that  may  be 
affected  by  operations.  The  report, 
prepared  by  an  archaeologist  and  a 
geophysicist,  shall  be  based  on  an 
assessment  of  data  from  remote-sensing 
surveys  and  of  other  pertinent 
archaeological  and  environmental 
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infcxniation.  The  lessee  shall  submit 
this  report  to  the  RD  for  review. 

(2)  Ii  the  evidence  suggests  that  an 
archaeological  resource  may  be  present, 
the  lessee  shall  ^ther 

(i)  Locate  the  site  of  any  operation  so 
as  not  to  adversely  affsct  the  area  where 
the  archaeological  resource  may  be,  or 

(ii)  EstdSlisn  to  the  satisfaction  of  the 
RD  that  an  ardiaeological  resource  does 
not  exist  or  will  not  adversely 
affected  by  operations.  This  shall  be 
done  by  further  archaeological 
investigatum,  conducted  by  an 
archaeologist  and  a  geoph^dst.  using 
survey  equipment  and  techniques 
deem^  necessary  by  the  RD.  A  reprurt 
on  the  investigation  shall  be  submitted 
to  the  RD  for  review. 

(3)  If  the  RD  determines  that  an 
ar^aeological  resource  is  likely  to  be 
present  in  the  lease  area  and  may  be 
adversely  affected  by  operations,  the  RD 
will  notify  the  lessee  immediately.  The 
lessee  sh^  take  no  action  that  may 
adversely  affsct  the  archaeological 
resource  until  the  RD  has  told  the  lessee 
how  to  protect  it 

(c)  If  the  lessee  discovers  any 
ar^aeological  resource  while 
conducting  operations  on  the  lease  area, 
the  lessee  shall  report  the  discovery 
immediately  to  the  RD.  The  lessee  shall 
make  every  reasonable  effwt  to  preserve 
the  archaeological  resource  until  the  RD 
has  told  the  lessee  how  to  protect  it 

Stipulation  No.  2— Protection  of 
Topographic  Features. 

(This  stipulation  will  be  included  in 
leases  located  in  the  areas  so  indicated 
on  Maps  1  and  3  described  in  paragraph 
12.)  The  banks  which  cause  this 
stipulation  to  be  applied  to  blocks  of  the 
Western  Gulf  are: 


NO  Activity  Zone  Derned  by 
Isobath 


Bank  name 

Meters 

Shelf  Edge  Banks: 

West  Rower  Garden 
Bank* . . 

100 

(daAnad  by  1/4  1/4 

1/4  systm). 

East  Rower  Garden 
Bank*  . 

100 

(defined  by  1/4  1/4 

1/4  syst^). 

MacNeRBank . 

82 

29  Fathom  Bank _ 

64 

Rankin  Bank _ _ 

85 

Gayer  Bank 

85 

EK/er*  Bank . - . 

85 

Bright  Bar*3 . . 

85 

McGraU  Banks _ 

85 

Razak  Banks  ..... _ 

85 

Skk*er  Bank . 

85 

Parker  Bank _ _ 

85 

Stetson  Bank . . 

62 

No  ACTIVITY  ZONE  DERNED  BY 
IsoBATH—Continued 


Bank  name 

Meters 

Applebaum  Bank  . . 

85 

Low  Relief  Bank83 

MyidMtinus  Rank . 

•74,76.78,80,84 

Various. 

1  limp  . 

Blackfish  Ri^ . . . 

70 

Big  Dunn  Bar . . . 

65 

Small  Dunn  Bar _ _ 

65 

32  Fathom  Bank _ 

52 

Claypile  Bank^ - 

50 

South  Texas  Banks* 

Dream  Bank . 

78,82 

Southern  Bank _ 

80 

Hospital  Barrk  ....... _ _ _ _ 

70 

North  Hospital  Bank  . . 

68 

Aransas  Bank . . 

70 

South  Baker  Bank _ 

70 

Baker  Bank _ 

70 

1  Rower  Garden  Banks— in  paragraph  (c)  a 
"A-Mile  Zone’*  rather  than  a  "l-Mie  Zone” 
applies. 

aCantrai  Gulf  of  Mexico  bank  with  a  portion 
of  its  "1-Mt1e  Zone”  and/or  “S-Mile  Zone”  in 
the  Western  Gulf  of  Mexico. 

3  Low  Relef  Banks— Only  paragraph  (a) 
appKea. 

^Claypile  BarA—Paragraphs  (a)  and  (b) 
apply.  In  paragraph  (b)  monitoring  of 
effluent  to  determine  the  effect  on  the  biota  of 
Claypile  Bank  shall  be  required  rather  than 
shunting. 

sSoutti  Texas  Banks— Or^y  paragraphs  (a) 
and  (b)  apply. 

•Sea  M^3. 

(a)  No  activity  including  structures, 
drilling  rigs,  pipelines,  or  anchoring 
will  be  allow^  within  the  listed  isobath 
("No  Activity  Zone"  as  shown  on  Map 
3)  of  the  banks  as  listed  above. 

(b)  Operations  within  the  area  shown 
as  “1,000-Meter  2fone"  shall  be 
restricted  by  shunting  all  drill  cuttings 
and  drilling  fluids  to  the  bottom  through 
a  downpipe  that  terminates  an 
appropriate  distance,  but  no  more  than 
10  meters,  from  the  bottom. 

(c)  Operations  within  the  area  shown 
as  “1-Mile  Zone”  on  Map  3  shall  be 
restricted  by  shunting  all  drill  cuttings 
and  drilling  fluids  to  the  bottom  through 
a  downpipe  that  terminates  an 
appropriate  distance,  but  no  more  than 
10  meters,  from  the  bottom.  (Where 
there  is  a  “1-Mile  Zone”  designated,  the 
“1,000  Meter  Zone”  in  paragraph  (b)  is 
not  designated.) 

(d)  Operations  within  the  area  shown 
as  “3-k^le  Zone”  on  Map  3  shall  be 
restricted  by  shunting  all  drill  cuttings 
and  drilling  fluids  from  development 
operaticHis  to  the  bottom  throu^  a 
downpipe  that  terminates  an 
appropriate  distance,  but  no  more  than 
10  meters,  from  the  bottom. 


Stipulation  No.  3 — Military  Warning 
Areas 

(This  stipulation  will  be  included  in 
leases  located  within  Warning  Areas 
shown  on  Map  1  described  in  paragraph 
12.) 

(a)  Hold  and  Save  Harmless 

Whether  compensation  for  such 
damage  or  injury  might  be  due  \mder  a 
theory  of  strict  or  absolute  liability  or 
otherwise,  the  lessee  assumes  all  risks  of 
damage  or  injury  to  persons  or  property, 
which  occur  in.  on,  or  above  the  Outer 
Continental  Shelf  (OCS),  to  any  persons 
or  to  any  property  of  any  person  or 
persons  who  are  agents,  employees,  or 
invitees  of  the  lessee,  its  agents, 
independent  contractors,  or 
subcontractors  doing  business  with  the 
lessee  in  connection  with  any  activities 
being  performed  by  the  lessee  in,  on.  or 
above  the  OCS;  if  such  injury  or  damage 
to  such  person  or  property  occurs  by 
reason  of  the  activities  of  any  agency  of 
the  U.  S.  (^vemment,  its  contractors  cw 
subcontractors,  or  any  of  their  officers, 
agents,  or  employees,  being  conducted 
as  a  part  of,  or  in  connection  with,  the 
programs  and  activities  of  the  command 
headquarters  listed  in  the  table  below. 

Notwithstanding  any  limitation  of  the 
lessee’s  liability  in  section  14  of  the 
lease,  the  lessee  assumes  this  risk 
whether  such  injury  or  damage  is 
caused  in  whole  or  in  part  by  any  act 
or  omission,  regardless  of  negligence  or 
fault,  of  the  United  States,  its 
contractors  or  subcontractors,  or  any  of 
its  officers,  agents,  or  employees.  The 
lessee  further  agrees  to  indemnify  and 
save  harmless  the  United  States  against 
all  claims  for  loss,  damage,  or  injury 
sustained  by  the  lessee;  and  to 
indemnify  and  save  harmless  the  United 
States  against  all  claims  for  loss, 
damage,  or  injury  sustained  by  the 
agents,  employees,  or  invitees  of  the 
lessee,  its  agents,  or  any  independent 
contractors  or  subcontractors  doing 
business  with  the  lessee  in  connection 
with  the  programs  and  activities  of  the 
appropriate  military  installation, 
whether  the  same  be  caused  in  whole  or 
in  part  by  the  negligence  or  fault  of  the 
United  States,  its  contractors  or 
subcontractors,  or  any  of  its  officers, 
agents,  or  employees;  and  whether  such 
claims  might  be  sustained  under  a 
theory  of  strict  or  absolute  liability  or 
otherwise. 

(b)  Electromagnetic  Emissions 

The  lessee  agrees  to  control  its  own 
electromagnetic  emissions  and  those  of 
its  agents,  employees,  invitees, 
independent  contractors,  or 
subcontractors  emanating  from 
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individual  designated  defense  warning 
areas  in  accordwce  with  requirements 
specified  by  the  commander  of  the 
command  headquarters  listed  in  the 
table  below  to  the  degree  necessary  to 
prevent  damage  to,  or  unacceptable 
interference  with,  Department  of 
Defense  flight,  testing,  or  operational 
activities  conducted  within  individual 
designated  warning  areas.  Necessary 
monitoring  control  and  coordination 
with  the  lessee,  its  agents,  employees, 
invitees,  independent  contractors,  or 
subcontractors  will  be  efiected  by  the 
commander  of  the  appropriate  onshore 
military  installation  conducting 
operations  in  the  particular  warning 
area  provided,  however,  that  control  of 
such  electromagnetic  emissions  shall  in 
no  instance  prohibit  all  manner  of 
electromagnetic  communication  dtiring 
any  period  of  time  between  a  lessee,  its 
agents,  employees,  invitees, 
independent  contractors  or 
subcontractors,  and  onshore  facilities. 

(c)  Operational 

The  lessee,  when  operating  or  causing 
to  be  operated  on  its  ^half,  boat  or 
aircraft  traffic  in  the  individual 
designated  warning  areas,  shall  enter 
into  an  agreement  with  the  commander 
of  the  inffividual  command 
headquarters  listed  in  the  following 
table,  upon  utilizing  an  individual 
designated  warning  area  prior  to 
commencing  such  traffic.  Such  an 
agreement  provide  for  positive 
control  of  boats  and  aircraft  operating  in 
the  warning  areas  at  all  times. 

Warning  Areas’  Command 
Headquarters  for  Westmn  Planning 
Area 

Area  and  Command  headquarters 

W-228 — Chief,  Naval  Air  Training, 
Naval  Air  Station.  Attn:  Lt.  Cm^.  I.V. 
Velez,  USN,  or  Lt.  Joseph,  Corpus 
Christi.  Texas  78419-5100, 

Telephone:  (512)  939-3862/3902 
W-602 — Headquarters  ACC/DOSR, 
Detachment  1,  Operations 
Headquarters.  U.S.  Strategic  Air 
Command,  Attn:  Mr.  Dave  Olsen. 
Offiitt  AFB,  Nebraska  68113-5550, 
telephone:  (402)-294-2334 
14.  Information  to  Lessees. 

(a)  Supplemental  Documents.  For 
copies  of  the  various  documents 
identified  as  available  from  the  Gulf  of 
Mexico  regional  office,  prospective 
bidders  should  contact  the  ^blic 
Information  Unit.  Minerals  Management 
Service,  1201  Elmwood  Park  Boulevard. 
New  Orleans,  Louisiana  70123-2394, 
either  in  writing  or  by  telephone  (504) 
736-2519.  For  additional  information, 
contact  the  Regional  Supervisor  for 


Leasing  and  Environment  at  the  above 
address  or  by  telephone  at  (504)  736- 
2759. 

(b)  Navigation  Safety.  Operations  on 
some  of  the  blocks  offered  for  lease  may 
be  restricted  by  designation  of  fairways, 
precautionary  zones,  anchorages,  safety 
zones,  or  traffic  separation  schemes 
established  by  the  U.S.  Coast  Guard 
pursuant  to  the  Ports  and  Waterways 
Safety  Act  (33  U.S.C  1221  et  seq.),  as 
amended. 

U.S.  Corps  of  Engineers  (COE)  permits 
are  required  for  the  construction  of  any 
artificial  islands,  installations,  and  other 
devices  tempor^ly  or  permanently 
attached  to  ffie  seabed  located  on  the 
OCS  in  accordance  with  section  4(e)  of 
the  OCS  Lands  Act,  as  amended. 

For  additional  information, 
prospective  bidders  shovild  contact  Lt. 
Commander  Ken  Parris,  Assistant 
Marine  Port  Safety  Officer,  8th  Coast 
Guard  District,  Hde  Boggs  Federal 
Building,  New  Orleans.  Louisiana 
70130,  telephone  (504)  589-6901.  For 
COE  information,  prospective  bidders 
should  contact  Mr.  Do^  Drum,  Chief 
Evaluation  Section,  R^;ulatory  Branch. 
P.O.  Box  1229,  Galveston,  Texas  77553, 
telephone  (409)  766-3935. 

(c)  Offshore  Pipelines.  Lessees  are 
advised  that  the  Department  of  the 
Interior  and  the  Department  of 
Transportation  have  entered  into  a 
Memorandum  of  Understanding  dated 
May  6. 1976,  concerning  the  design, 
installation,  operation,  and  maintenance 
of  offihore  pipelines.  Bidders  should 
consult  both  Departments  for 
regulations  applicable  to  offshore 
pipelines. 

(d)  8-Year  Leases.  Bidders  are  advised 
that  any  lease  issued  for  a  term  of  8 
years  will  be  canceled  after  5  years, 
following  notice  pursuant  to  the 
Lands  Act,  as  amended,  if  within  the 
initial  5-year  period  of  the  lease,  the 
drilling  of  an  exploratory  well  has  not 
been  initiated;  or  if  initiated,  the  well 
has  not  been  drilled  in  conformance 
with  the  approved  exploration  plan 
criteria;  or  if  there  is  not  a  suspension 
of  operations  in  effect,  etc.  Bidders  are 
referred  to  30  CFR  256.37. 

(e)  Affirmative  Action.  Revision  of  the 
Department  of  Labor  regulations  on 
affirmative  action  requirements  for 
Government  contractors  (including 
lessees)  has  been  deferred,  pending 
review  of  those  regulations  (see  Federal 
Register  of  August  25, 1981,  at  46  FR 
42865  and  42968).  Should  changes 
become  effective  at  any  time  before  the 
issuance  of  leases  resulting  from  this 
sale,  section  18  of  the  lease  form  (Form 
MMS-2005.  March  1986)  would  be 
deleted  from  leases  resulting  from  this 
sale.  In  addition,  existing  stocks  of  the 


affirmative  action  forms  described  in 
paragraph  5  of  this  Notice  contain 
language  that  would  be  superseded  by 
the  revised  regulations  at  41  CFR  60- 
1.5(a)(1)  and  60-1.7(a)(l). 

Submission  of  Form  MMS-2032  0une 
1985)  and  Form  MMS-2033  (Jime  1985) 
will  not  invalidate  an  othervdse 
acceptable  bid,  and  the  revised 
regulations’  requirements  vrill  be 
deemed  to  be  part  of  the  existing 
affirmative  action  forms. 

(f)  Ordnance  Disposal  Areas.  Bidders 
are  cautioned  as  to  the  existence  of  two 
inactive  ordnance  disposal  areas  in  the 
Corpus  Christi  and  Esuft  Breaks  areas, 
shown  on  Map  1  described  in  paragraph 
12  of  this  Notice.  These  areas  were  us^ 
to  dispose  of  ordnance  of  unknown 
composition  and  quantity.  These  areas 
have  not  been  used  since  about  1970. 
Water  depths  in  the  Corpus  Christi  area 
range  from  approximately  600  to  900 
meters.  Water  depths  in  die  East  Breaks 
area  range  from  approximately  300  to 
700  meters.  Bottom  sediments  in  both 
areas  are  generally  soft,  consisting  of 
silty  clays.  Exploration  and 
development  activities  in  these  areas 
require  precautions  commensurate  with 
the  potential  hazards.  Lessees  are  also 
advised  of  an  Environmental  Protection 
Agency  diunping  site  located  in 
portions  of  Alaminos  Canyon,  East 
Breaks,  Garden  Banks,  and  Keathley 
Canyon. 

(g)  Archaeological  Resources.  Bidders 
are  advised  of  the  Notice  to  Lessees 
(NTL)  affecting  the  historic  shipwreck 
requirements  published  December  20, 
1991,  in  the  Federal  Register  pages 
66076-66082  with  an  effective  date  of 
February  17, 1992.  This  NTL  details  the 
survey  methodology,  including  a  more 
intensive  survey  with  line  spacing  50 
meters  apart,  and  report  writing 
requirements.  A  Letter  to  Lessees  (LTL) 
of  November  30, 1990,  lists  those  blodu 
identified  as  having  a  high  probability 
for  encountering  historic  shipwrecks. 
Copies  of  the  NTL  and  LTL  are  available 
from  the  MMS  Public  Information  Unit. 

(h)  Proposed  Rigs  To  Reefs.  Bidders 
are  advised  that  there  are  OCS  artificial 
reef  sites  and  planning  sites  for  the  Gulf 
of  Mexico.  These  are  generally  located 
in  water  depths  of  less  than  200  meters. 
While  all  existing  and  proposed  sites 
require  a  permit  from  the  U.S.  Army 
Corps  of  ^gineers,  this  “Rigs  to  Reefs” 
program  is  implemented  through  State 
sponsorship. 

Alabama:  Wallace  M.  Tatum  (205) 

968-7578 

Louisiana:  Mr.  Rick  Kaspzrac  (504)  765- 

2375 

Mississippi:  Mr.  Mike  Buchanan  (601) 

385-5868 
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Texas:  Ms.  Jan  Coulbeitson  (512)  389- 

4863 

For  more  information  on  artificial  reef 
sites,  prospective  bidders  should 
contact  the  above  listed  State  Artificial 
Reef  Coordinator  for  their  areas  of 
interest. 

Tom  Fry, 

Director,  Minerals  Management  Service. 

Dated:  August  2. 1993. 

Bob  Aimalroiig, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

Outer  Conriiumtal  Shelf  Loose  Sale  143— 
Waslam  Gulf  of  Mexico 

Leased  Blocks  and  Partial  Blocks 

Descriptions  of  blocks  listed  represent  all 
Federal  acreage  leased  unless  otherwise 
noted. 

South  Padre  Island 

1030. 1040. 1043. 1044. 1050. 1052. 1059.  ' 
1060. 1073. 1111. 1112. 1122. 1125. 

1134. 1166 
North  Padre  Island 

866. 887. 908.  927. 935. 948, 956,  957, 967, 

.  969, 976, 977, 978, 987, 988, 989 
North  Padre  Island,  Ea^  Addition 

891, 892, 911. 931, 932, 951, 952, 970, 974. 
975. 990,  993, 995, 996, 1011, 1016. 

1018,  A-8.  A-9,  A-10,  A-ll,  A-12,  A- 
13,  A-23.  A-26.  A-27.  A-32,  A-38,  A- 
42,  A-43.  A-44,  A-48.  A-55,  A-57.  A- 
58.  A-59.  A-62,  A-63.  A-64.  A-69.  A- 
70.  A-72,  A-75,  A-76,  A-83,  A-84,  A- 
86.A-87 
Mustang  Island 

730, 731, 737,  738,  739,  740,  742,  743,  752, 
754, 755,  757,  758,  762, 763,  764,  765, 
767, 768, 769,  776, 778,  779,  781, 782, 
784, 785, 786, 787,  789, 790,  791, 801, 
802, 803, 804, 805, 806, 809, 811, 813, 
814, 821, 822, 823,  824, 825, 826, 827, 
828, 830, 831, 832, 833,  837,  838, 844, 
846, 847, 848,  849,  850, 852, 853, 854, 
858, 868,  869, 870, 871, 872, 873,  874. 
875, 876,  A-1.  A-2,  NEV4NWV4,  NEV4:, 
NEV4NWV4;.  NEV4SBV4,  NWV4;. 
WV4NWV4,  NEV4,  A-3,  A-6,  A-IO,  A-ll, 
A-15,  A-18.  A-17,  A-18,  A-19.  A-21, 
A-22,  A-24,  A-25,  A-26,  A-27.  A-30. 
A-31.  A-32,  A-33,  A-36,  A-37.  A-38 
Mustang  Island,  East  Addition 

760,  A-46,  A-47,  A-48.  A-51,  A-53,  A-54. 
A-57,  A-61.  A-64.  A-65,  A-70.  A-71, 
A-84.  A-85,  A-86.  A-96.  A-97.  A-98, 
A-111,  A-112,  A-117,  A-118.  A-119. 
A-121,  A-122,  A-124,  A-133,  A-135, 
A-138.  A-140,  A-149.  A-174 
Matagorda  Island 

487, 518, 519,  520, 526,  527,  528, 529, 
(Landward  of  8(^  Line),  555, 556, 557, 
564, 565,  566,  567,  568, 569,  586,  587, 
588, 589, 591, 592,  599, 600, 601, 602, 
603, 604, 605, 606, 607, 616, 617, 618, 
619, 620, 622, 623, 624, 632, 633, 634, 
(Seaward  of  8(g)  Line),  635, 636, 637, 
638, 639, 640, 641, 649, 650, 651, 652, 
653, 654, 656, 657, 658, 663, 664, 665, 
666, 667, 668, 669, 670, 671, 672, 674, 
676, 678, 680, 681, 682, 683, 685, 686, 
687, 688, 689, 696, 699,  700,  701,  703, 


704, 705,  707,  708,  709,  710,  711,  712, 

713, 715,  716,  A-4,  A-5,  A-7.  A-8 
Brazos 

341, 342,  364,  365,  375, 376, 377,  378, 396, 
397, 398,  399. 411, 412, 413, 414, 416, 

417, 431, 432, 433, 434, 435 

(Seaward  of  8(g]  Line).  436, 437, 438, 439, 
449. 450, 451, 452,  (EVi,  453, 454, 455, 
456, 457. 466, 467, 469, 470, 474, 475, 

476, 477, 488, 490, 491, 492, 493, 494, 

495, 496, 498, 500,  501, 502,  504, 506, 

507, 509, 510, 514,  515, 516,  517, 530, 

531, 533. 534.  535,  537,  538,  539, 541, 

542, 544. 546,  549, 550, 552,  553, 570, 

571, 572, 573. 576,  577,  578,  579, 583, 

584, 608, 613, 614, 615,  A-l,  A-2,  A-6, 
A-7.  A-9,  A-14,  A-19,  A-20,  A-21,  A- 
22.  A-23,  A-24,  A-31,  A-36,  A-37,  A- 
39,  A-40,  A-41.  A-43 
Brazos,  South  Addition 

A-46.  A-47,  A-51,  A-52.  A-53.  A-61,  A- 
62.  A-65,  A-66,  A-70.  A-71,  A-84,  A- 
85,  A-lOO,  A-101,  A-102,  A-104,  A- 
105,  A-106,  A-110,  A-111,  A-127,  A- 
128,  A-131.  A-132,  A-133 
Galveston 

144, 151, 180, 181, 182, 189, 190, 191, 192, 
209, 210,  211,  212.  213,  223,  225,  226, 

238,  239,  240,  241,  242,  (Landward  of 
8(g)  Une).  243,  252,  253,  255,  256,  257, 
258, 265,  266,  269,  270,  272,  273.  274. 

283, 284,  285,  286,  287,  288,  289,  (SWV4 
NWV4  NWV4;WVi  SWVi  NWV4:,  SEV4 
SWV4,  NWV4;SWV4.  SEV4  NWV4:,  SWV4 
WV^,  SEV4).  290,  291,  294,  295,  (S>A 
NEV4,  NEVi;  NWVi,  NEV4;  WV<»,  SWV4 
NEV4;.  NEV4  SWV4,  NEV4;  NV4.  SEV4 
NEV4:,  WW.  Y/Vt.  NWV4  SEV4;.  SVz 
SEV4),  296,  (NEV4;  NEV4,  NEV4  NWV4;. 
SVi  NEV4.  NWV4:  SEV4.  NWV4;  SVi. 

SWV4  NWV4;,  NVi  SWV4;,  NEV4  SWV4. 
SWV4:  NVi,  SEV4  SWV4:.  NVi  SEV4:,  NVi 
SWy4.  SEV4;  SEy4.  SEV4),  297,  298,  299, 
300, 301,  303, 304,  305, 312,  313,  318, 
319, 320,  321, 322, 324,  325, 326, 328, 
329, 330, 331, 332,  333, 334,  343,  344, 
345, 346, 349,  350, 351,  354,  356,  357, 
358, 359, 360,  361,  362, 363, 379,  380, 
383, 384,  386,  388,  389,  391,  392, 393, 
394, 395, 418, 419, 423, 427, 428, 460, 
465, 503,  A-2,  A-15,  A-16,  A-18,  A-21, 
A-24,  A-34,  A-35,  A-37.  A-38,  A-39. 
A-40,  A-41,  A-42,  A-49,  A-50,  A-54. 
A-58.  A-60.  A-62.  A-77,  A-78,  A-79, 
A-81.  A-84,  A-85.  A-86,  A-108.  A-109, 
A-110,  A-111 
Galveston,  South  Addition 
A-142,  A-143.  A-144,  A-145,  A-212 
High  Island 

20,  21.  22. 34,  36, 47,  52.  53, 67, 68. 69, 

70,  71,  73. 87, 88, 89.  90. 91.  92. 93. 97. 
98. 105, 106, 108, 109, 110,  111,  113, 

114, 115, 116, 117, 134, 135,  (NVi;  NVi, 
SVSi:  SWV4.  SWV4:  WVi.  SEV4  SWV4;. 
NEVi  SEV4,  SWV4;  NVt,  SV^  SEV4),  136, 
(EiA;  EVi.  NEV4  SWV4:,  SVt  SEV4,  SWV4) 
138, 139, 140, 141,  (WV2).  154,  (NV2), 
155,  (WVi).  156, 160,  (NEV4;  NEV4, 
NWV4;  E*A.  SEV4  NWV4;,  NVi  SEV4;.  N»/i 
»  SEV4.  SEV4),  161,  (NWV4  NEV4,  NWV4; 
S»/i.  NEV4  NWV4;,  WVi  NWV4;.  SEV4 
NWV4;,  NEV4  NEV4,  SWVi:  WVi,  NEV4 
SWV4;,  NWy4  SWV4U  NW'A  SWVi, 
SWVi),  164, 165, 170, 171, 173, 174, 175, 
176, 177, 178, 179, 193, 194, 195, 196, 
197, 198, 199,  200,  201,  202,  204,  206, 


207,  208,  229, 230, 231, 232, 233,  234, 

235,  261,  262,  263,  264.  292,  A-l,  A-3, 
A-5.  A-6,  A-7,  A-8,  A^,  A-12,  A-14, 
A-16,  A-17,  A-19,  A-20.  A-21,  A-22, 
A-23,  A-26,  A-36,  A-37,  A-38.  A-39. 
A-41,  A-44,  A-61.  A-62.  A-63,  A-64. 
A-68.  A-69.  A-72.  A-78,  A-83,  A-87, 
A-92,  A-93.  A-94,  A-95,  A-98,  A-99. 
A-108.  A-127,  A-128.  A-129.  A-137, 
A-154 

High  Island,  South  Addition 
A-411,  A-412,  A-417,  A-421,  A-424.  A- 
434,  A-435,  A-438.  A-441,  A-442,  A- 
443.  A-444.  A-446,  A-447,  A-448.  A- 
462,  A-466,  A-467,  A-468,  A-469,  A- 
470,  A-471,  A-472,  A-474,  A-475.  A- 
477.  A-479,  A-480,  A-486,  A-488,  A- 
489,  A-490,  A-494.  A-496.  A-497.  A- 
499.  A-501,  A-503,  A-506.  A-510,  A- 
511,  A-512.  A-513.  A-515,  A-517,  A- 
518,  A-519,  A-520,  A-521.  A-523,  A- 
524,  A-528,  A-530,  A-531,  A-532,  A- 
535,  A-536,  A-537,  A-538.  A-545,  A- 
547,  A-548,  A-549,  A-550,  A-551,  A- 
552,  A-553,  A-555,  A-556,  A-557,  A- 
558,  A-561,  A-562,  A-563,  A-564.  A- 
568,  A-570,  A-571.  A-572.  A-573.  A- 
574,  A-582,  A-585.  A-587,  A-588,  A- 
589,  A-590,  A-593,  A-595,  A-596 

High  Island,  East  Addition 
38. 39. 45. 46,  74.  75,  76, 83. 84, 118, 120, 
128, 129, 130, 166, 167,  A-168,  A-169, 
A-171,  A-172,  A-173,  A-174.  A-175, 
A-176.  A-177,  A-185.  A-187,  A-192, 
A-195,  A-200,  A-201,  A-224,  A-228, 
A-231,  A-233,  A-244,  A-245,  A-246. 
A-247 

High  Island,  East  Addition,  South  Extension 
A-263,  A-269,  A-270,  A-271,  A-272,  A- 
274,  A-279.  A-280,  A-281,  A-282.  A- 
283,  A-285.  A-286,  A-287,  A-288,  A- 
293,  A-295.  A-299.  A-300,  A-301,  A- 
302,  A-303,  A-305,  A-309,  A-310,  A- 
313,  A-314.  A-31E,  A-316,  A-317,  A- 
318,  A-323,  A-325,  A-327,  A-329,  A- 
330,  A-331,  A-332,  A-334,  A-335.  A- 
339.  A-340.  A-341,  A-345,  A-349,  A- 
350,  A-351.  A-355,  A-356,  A-365,  A- 
368,  A-369,  A-370,  A-373,  A-374,  A- 
376,  A-377,  A-378,  A-379,  A-382.  A- 
383,  A-384,  A-385,  A-389,  A-392,  A- 
393,  A-395,  A-396.  A-397,  A-403 

Sabine  Pass 
17, 18. 40 

East  Breaks 

109, 110, 112, 122, 125, 154, 156, 157, 158, 
159, 160, 161, 162, 165, 166, 167, 168,  ' 
169, 171, 172, 173, 209, 215, 216, 235, 
236, 237,  238,  246,  254,  255,  260,  279, 
280,  290,  303,  329, 330, 342,  343,  344, 
345.  386,  388,  389,  392, 393, 402, 403, 
430, 431, 437, 462, 473, 474, 475, 476, 
477,  506,  507,  518,  520,  562, 563,  564, 
565, 566, 579,  580, 593, 598, 599, 604, 
605, 607, 608, 609, 623, 624, 625, 626, 
637, 638, 639, 640, 641, 642, 643, 644, 
645, 646, 647, 648, 649, 653, 654, 684, 
685, 686, 688, 689, 690, 691, 692,  728, 
729, 732, 739. 740,  741,  783,  784,  785, 
901, 902, 904,  943, 944,  945, 946,  947, 
948, 949. 988, 989,  990,  991,  992,  994 
Garden  Banks 

34,  35,  70.  71,  72,  73,  75,  78.  80. 83. 84, 

85, 102, 103,  lOh,  106, 117, 119, 120, 
121, 122. 123, 126, 127, 128, 134, 144, 
145, 147, 151, 152, 157, 158, 161, 162, 
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163, 164, 165, 166, 167, 168, 170, 171, 
183, 184, 188, 189, 190, 191, 192, 193, 
195, 196, 200,  201, 202,  203,  206,  207, 
208,  209,  210,  211,  212,  213,  215,  224, 
225, 233, 234,  235,  236,  237,  239,  240, 
241, 244, 245, 248, 250,  252,  253,  254, 
255, 257,  258,  259,  260,  261,  269,  276, 
277,  278,  279,  280,  281,  282,  283,  284, 
287, 289, 290,  291, 298,  299,  300,  302, 
303, 304,  322, 323,  326, 327, 329,  330, 
331, 333, 342,  343, 344, 345, 353,  354, 
361, 362, 363,  365, 366, 367,  368,  374, 
375, 376, 377,  381, 382, 386,  387, 388, 
389, 397,  398,  399, 407, 409, 411, 413, 
414, 415, 416, 418, 419, 420, 421, 424, 
425, 426, 427, 428, 429, 430, 431, 432, 
443, 444, 468, 469, 470, 471, 472, 473, 
474, 475, 476, 477, 506, 507, 508,  512, 
513, 514, 515, 516, 517, 523, 524,  525, 
535, 543, 544, 549,  550,  554,  555,  556, 
557,  558,  559,  562,  563,  568,  569,  593, 
598, 599,  600,  601,  602,  603, 610,  611, 
622, 623, 629, 630, 638, 639, 644, 645, 
646, 653, 674, 682, 683, 694, 697,  726, 
727, 736,  738,  739,  740,  741,  754,  767, 
768, 769,  771,  772,  775,  782,  783,  784, 
785, 798, 803,  804, 806, 811,  812, 813, 
814, 815, 816,  817, 826, 831, 832,  833, 
848, 849, 850, 855,  856,  860, 875, 876, 
877, 885, 892, 893, 894,  895, 902,  903, 
919, 920,  921, 929, 930,  936, 938,  939, 
940, 946, 947,  963, 964, 974,  975, 990, 
991 

Port  Isabel 

39, 40, 81,  82, 125, 126, 130, 131, 174, 175, 
216, 217, 218, 481, 482, 483,  525, 526, 
568,  570, 653, 654, 876 

Alaminos  Canyon 

20,  21,  24,  25,  26, 65, 133, 192,  236,  237, 
261, 280, 305, 336,  337,  380,  398, 441, 
442, 485,  489,  490, 491,  533,  534,  556, 
557,  558,  599,  600,  601, 602, 644, 645, 
646, 647,  648,  687,  691,  719,  720,  726, 
730,  731,  734,  735,  736,  763, 764,  766, 
767,  770,  774,  775,  780,  781,  810, 811, 
813, 814, 818, 827, 854,  856,  857, 900, 
901, 903,  904, 947, 951, 954 

Keathley  Canyon 

6,  7, 114, 133, 134, 155, 156, 157, 158, 159, 
177, 178, 179, 199, 200, 201,  202, 203, 
211, 212, 221, 241, 242, 243,  245, 246, 
247, 255, 256, 286, 300,  324, 377,  388, 
420, 421, 422, 431, 432, 465, 466, 476, 
509,  512, 522,  523,  556,  557,  567, 568, 
583, 584, 594,  595,  596, 600, 601, 603, 
604, 638, 639, 647, 648, 649, 650, 693, 
694, 695 
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National  Park  Service 

Acadia  National  Park,  Bar  Harbor, 
Maine;  Acadia  Nation^  Park  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  ap.  1,  sec.  10),  that  the  Acadia 
National  Park  Advisory  Commission 
will  hold  a  meeting  on  Monday,  August 
30, 1993. 


The  Commission  was  established 
pursuant  to  Public  Law  99-420,  section 
103.  The  purpose  of  the  commission  is 
to  consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
occupancy. 

The  meeting  will  convene  at  the  Old 
Salt  Restaurant.  Swans  Island,  Maine,  at 
1  p.m.  to  consider  the  following  agenda: 

1.  Review  and  approval  of  minutes  from 
the  May  10, 1993  meeting. 

2.  Round  Pond  landowners  Mundary 
change  proposal. 

3.  Report  of  the  Conservation  Easement 
Subcommittee. 

4.  Report  of  the  Acquisition 
Subcommittee. 

5.  Superintendent’s  report. 

6.  Public  comments. 

7.  Proposed  agenda  and  date  of  next 
Commission  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  Superintendent 
at  least  seven  days  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent,  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor,  Maine  04609, 
telephone:  (207)  288-3338. 

Dated:  July  30, 1993. 

Herbert  Olsen, 

Acting  Regional  Director. 
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Native  American  Gravee  Protection 
and  Repatriation  Review  Committee: 
Meeting 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 

ACTION:  Notice  of  meeting  of  the  Native  ' 
American  Graves  Protection  and 
Repatriation  Review  Committee. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (FACA),  5  U.S.C.  Appendix  (1988), 
that  a  meeting  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
Review  Committee  will  be  held  on 
September  20,  21.  and  22, 1993,  in 
Washington,  DC. 

The  Committee  will  meet  in  the 
Maritime  Commission  Hearing  Room, 
800  North  Capital  Street  NW, 
Washington  DC.  Meetings  will  begin 
each  day  at  8:30  a.m.  and  conclude  not 
later  than  5  p.m. 


The  Native  American  Graves 
Protection  and  Repatriation  Act  Review 
Committee  was  established  by  Public 
Law  101-601  to  monitor,  review,  and 
assist  in  implementation  of  the 
inventory  and  identification  process  and 
repatriation  activities  required  imder 
the  statute. 

The  matters  to  be  discussed  at  this 
meeting  include  development  of  final 
reflations  implementing  the  statute. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  Dr. 
Francis  P.  McManamon,  Departmental 
Consulting  Archeologist. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Dr.  Francis  P.  McManamon. 
Departmental  Consulting  Archeologist, 
Archeological  Assistance  Division, 
National  Park  Service.  P.O.  Box  37127- 
suite  210,  Washington,  DC.  20013-7127, 
Telephone  (202)  343-4101. 
summary  minutes  of  the  meeting  will  be 
available  for  public  inspection  about 
eight  weeks  after  the  meeting  at  the 
office  of  the  Departmental  Consulting 
Archeologist,  room  210, 800  North 
Capital  Street  Washington,  DC 

Dated:  July  15, 1993. 

Francis  P.  McManamon, 

Departmental  Consulting  Archeologist  and. 
Chief,  Archeological  Assistance  Division. 

[FR  Doc.  93-18822  Filed  8-5-93;  8:45  ami 

BH.UNO  COOC  4310-70^ 


Subury,  Assabet  and  Concord  Rivers 
Study  Committee;  Meetings 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  fpub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  App  1  Section  10),  that  there  will 
be  two  upcoming  meetings  of  the 
Sudbury,  Assabet  and  Concord  Rivers 
Study  Committee  on  Thursday,  August 
26. 1993  and  Thursday,  September  23, 
1993. 

the  Committee  was  established 
pursuant  to  Public  Law  101-628.  The 
purpose  of  the  Committee  is  to  consult 
with  the  Secretary  of  the  Interior  and  to 
advise  the  Secretaiy  in  conducting  the 
study  of  the  Sudbury,  Assabet  and 
Concord  River  segments  specified  in 
section  5  (a)  (110)  of  the  Wild  and 
Scenic  Rivers  Act.  The  Committee  shall 
also  advise  the  Secretary  concerning 
management  alternatives,  should  some 
or  all  of  the  river  segments  studied  be 
found  eligible  for  inclusion  in  the 
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National  Wild  and  Scenic  Rivers 
System. 

The  August  26. 1993  meeting  will  be 
held  at  7:30  p.m.  at  Great  Meadows 
National  Wildlife  Refuge  Headquarters. 
Weir  Hill  Road.  Sudbu^. 

Massachusetts.  (Directions:  From 
South— take  Route  27  to  Water  Row 
Road  in  Sudbury,  turn  right  at  end  on 
to  Lincoln  Road,  left  on  Weir  Hill  Road, 
follow  signs  to  Great  Meadows 
Headquarters.  From  North — from 
Concord  Road  turn  left  on  Lincoln  Road 
in  Sudbury,  left  on  Weir  Hill  Road, 
follow  signs  to  Great  Meadows 
Headquarters.) 

Agenda— Almost  26. 1993 

l.  Welcome,  introductions,  and  approval  of 

minutes  from  7/22/93  meeting 
n.  Brief  questions  and  comments  from  public 

m.  Subcommittee  Reports — Subcommittee 

Qiairs 

A.  Water  Resources  Subcommittee:  Water 
Resources  Study 

B.  River  Conservation  Plaiming 
Subcommittee 

C  Public  Participation  Subcommittee 

IV.  Discussion  —  Study  Schedule  and  Town 

Meeting  Approach 

V.  Discussion  —  Issues  of  Local  Concern 

VI.  Opportunity  for  public  questions  and 

comments 
Vn.  Other  Business 
A.  Next  meeting  dates  and  locations. 

The  September  23. 1993  meeting  will 
be  held  at  7:30  p.m.  at  Lincoln  Town 
Hall.  Lincoln,  f^sachusetts. 

(Directions:  Lincoln  Town  Hall  is 
located  on  the  south  side  of  Lincoln 
Road,  approximately  0.2  miles 
southwest  of  the  5-way  intersection  of 
Bedford.  Trapelo.  Weston.  Lincoln,  and 
Sandy  Pond  roads.  From  Route  2.  take 
Bedford  Road  south  to  the  5-way 
intersection.  Town  Hall  is  strai^t  ahead 
on  the  left  hand  side  of  Lincoln  Road. 
From  Route  117.  take  Tower  or  Lincoln 
Road  north.  Town  Hall  is  on  the  right, 
just  past  the  Post  Office  on  the  other 
side  of  the  road.) 

Aganda — September  23. 1993 

I.  Welcome,  introductions,  and  approval  of 
minutes  from  8/26/93  meeting 

n.  Brief  questions  and  comments  from  public 
in.  Subcommittee  Reports — Subcommittee 

Chairs 

A.  Water  Resources  Subcommittee;  Water 
Resources  Study 

B.  River  Conservation  Planning 
Subcommittee 

C  Public  Participation  Subcommittee 

IV.  Discussion  —  What  Good  is  Designation? 

V.  Discussion  —  Issues  of  Local  Concern 
VL  Opportunity  for  public  questions  and 

conunents 
vn.  Other  Business 
A.  Next  meeting  dates  and  locations. 


Dated:  July  30, 1993. 

Herbert  Olsen. 

Acting  Regional  Director. 

(FR  Doc.  93-18821  Filed  8-5-93;  8:45  am] 
MLUNQ  CODE  4310-7C-M 


INTERAGENCY  ENVIRONMENTAL 
TECHNOLOGY  EXPORT  GROUP 

Environmental  Technology 
Development  and  Export 
“Stakeholder"  Meetings 

summary:  The  U.S.  Department  of 
Commerce  (DOC),  the  U.S.  Department 
of  Energy  (TOE),  the  Environmental 
Protection  Agency  (EPA)  (FRL  4688-60) 
and  the  White  House  Office  of  Science 
and  Technology  Policy  annotince  a 
series  of  public  "stakeholder"  meetings 
to  solicit  input  from  the  effvironmental 
technology  and  services  industry 
(developers,  vendors,  services 
providers,  and  exporters),  the  users  of 
environmental  technology  and  services, 
the  investment  commimity.  government 
organizations,  and  the  general  public  on 
a  Federal  export  promotion  strategy  that 
is  under  development  for  environmental 
technologies  and  services.  This 
initiative  will  include  steps  to 
strengthen  the  domestic  environmental 
technology  industry.  Three  meetings 
will  be  held: 

1.  August  25. 1993.  Los  Angeles, 

California.  Address:  Los  Angeles  Airport 
Marriott  Hotel,  5855  West  Century 
Boulevard,  Los  Angeles,  CA  9  a.m.-5:30  p.m. 

2.  August  31, 1993.  Dallas,  Texas.  Address: 
EPA  Region  6.  First  Interstate  Bank  Tower  at 
Fountain  Place,  1445  Ross  Avenue,  12th 
Floor  Suite,  Dallas,  TX  75202-2733.  9  a.m.- 
5:30  p.m. 

3.  September  2, 1993.  Boston, 
Massachusetts.  Environmental  Protection 
Agency:  Region  1.  Address:  John  F.  Kennedy 
F^eral  Building,  One  Congress  Street, 
Boston,  MA  02203.  9  a.m.-5:30  p.m. 

Written  comments  will  also  be 
accepted. 

Discussion 

On  Earth  Day.  the  President  asked  an 
interagency  committee  with 
representatives  from  the  U.S. 
Department  of  Commerce  (DOC),  the 
U.S.  Department  of  Energy  (DOE),  the 
Environmental  Protection  Agency 
(EPA).  and  other  relevant  agencies  to 
develop  an  export  promotion  initiative 
for  U.S.  environmental  technologies  and 
services.  This  initiative  will  include 
steps  to  strengthen  the  domestic 
environmental  technology  industry, 
allowing  U.S.  firms  to  meet  domestic 
environmental  objectives  and  compete 
more  effectively  in  international 
markets,  the  Federal  agencies  are 


examining  several  topics  in  developing 
their  recommendations: 

1.  The  process  of  developing  and 
commercializing  environmental  technologies 
and  the  barriers  to  success. 

2.  The  process  of  developing  businesses 
that  provide  environmental  technology  and 
services  and  the  barriers  to  their  success. 

3.  The  need  for  government  to  support 
potential  exporters  of  environmental 
technologies  and  services. 

4.  The  needs  for  in-country  support  to 
exporters. 

5.  Public/private  efforts  to  develop 
overseas  markets  for  U.S.  environmental 
firms. 

The  Federal  agencies  will  submit  their 
proposals  to  the  President  this  Fall. 

These  proposals  will  capture  the  best 
opportunities  for  the  U.S.  government  to 
support  export  promotion  in  the 
environmental  technology  and  services 
areas. 

The  Federal  agencies  are  seeking 
public  comment  from  all  involved 
“stakeholders".  The  Federal  agencies 
invite  individuals,  firms,  and  other 
organizations  to  provide  statements  for 
the  public  meetings.  Written  comments 
for  the  record  will  also  be  accepted. 
Appropriate  statements  should  include 
at  least  the  following  information: 

1.  The  name,  relevant  affiliation,  address, 
and  phone  and  fax  numbers  for  the 
respondent. 

2.  Comments  about  any  of  the  five  topics 
listed  above  that  the  respondent  believes 
affect  the  development  of  commercial 
environmental  technologies  and  the  domestic 
and  international  operations  of  U.S. 
environmental  businesses. 

3.  Suggestions  of  important  opportunities 
for  the  government  to  assist  the  growth  of  a 
strong  domestic  environmental  industry  and 
exports  of  environmental  technologies  and 
services. 

4.  Illustration  of  the  significance  of  these 
comments  and  suggestions  using  specific, 
real  case  studies,  based  on  the  direct 
experience  of  the  potential  respondent,  that 
of  their  organization,  or  that  of  their  clients 
or  other  associates. 

Members  of  the  public  wishing  to 
make  comments  at  any  of  the  meetings 
are  invited  to  identify  themselves  in 
writing  to  Dr.  Kathryn  D.  Sullivan,  Chief 
Scientist  of  the  National  Oceanic  and 
Atmospheric  Administration  of  the 
Department  of  Commerce,  by  August  20, 
1993.  for  the  Los  Angeles  public 
meeting  and  by  August  27, 1993.  for  the 
Dallas  and  Boston  public  meetings.  It  is 
requested  that  respondents  provide  a 
summary  of  their  comments  by  the 
appropriate  date  and  a  complete  text,  if 
possible.  Please  send  requests  to  make 
a  presentation  to  Dr.  Kathryn  D. 
Sullivan,  c/o  Jonathan  Menes. 
Department  of  Commerce.  International 
Trade  Administration,  room  2815 
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(H2815nTA),  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

The  "stakeholder”  meetings  will  be 
open  to  the  public.  It  is  hoped  that  time 
will  be  foimd  for  all  respondents  to 
make  presentations  at  the  meeting  and 
for  all  questions  to  be  answered.  Priority 
for  maldng  oral  presentations  may  be 
given  to  those  submitting  written 
comments  to  ensure  that  all  four  criteria 
listed  above  are  adequately  discussed. 
More  time  may  be  given  to  presentations 
consolidating  the  views  of  a  number  of 
potential  respondents. 

The  written  record  will  remain  open 
imtil  September  6, 1993.  All  written 
comments  will  be  received  and 
reviewed  by  the  responsible 
representatives  of  the  Federal  agencies. 
Please  send  written  comments  to 
Kathym  D.  Sullivan,  do  Jonathan 
Menes,  Department  of  Commerce, 
International  Trade  Administration, 
room  2815  (H2815/ITA),  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

Additional  information  may  be 
obtained  from  Jonathan  Menes  by 
calling  202-482-5145  or  by  written 
request  sent  by  fox  to  202-482-4614  or 
by  mail  to  the  above  address. 

Dated:  July  30, 1993. 

Dr.  Kathiyn  D.  Sullivan, 

Chairperson. 

(FR  Doc.  93-18773  Filed  8-5-93;  8:45  am] 
BUXMG  CODE  «a0-60-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnveatigation  No.  731-TA-658 
(Preliminary)] 

ClaM  150  Stalnlass  Steel  Threaded 
Pipe  Ftttinga  From  Taiwan 

AGENCY:  United  States  mtemational 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of  a 
preliminary  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
658  (Preliminary)  under  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  ^m  Taiwan  of  class  150 
stainless  steel  threaded  pipe  fittings.> 


I  For  purposes  of  this  investigation,  class  150 
stainless  steel  threaded  pipe  fittings  are  defined  as 


provided  for  in  subheadings  7307.19.90, 
7307.22.10,  7307.22.50,  and  7307.29.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  September 

16. 1993. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission’s  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 

EFFECTIVE  DATE:  August  2. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Hudgens  (202-205-3189),  Office  of 
Investigations,  U.S.  International  Trade 
(Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  (Commission’s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  ^ould  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 
Background. 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on  August 

2. 1993,  by  Alloy  Stainless  Products, 
Totawa  NJ;  and  (Capitol  Manufacturing 
Company.  (Columbus,  OH. 

Participation  in  the  Investigation  and 
Public  Service  List. 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  (Commission,  as  provided  in 
sections  20i.ll  and  207.10  of  the 
(Commission’s  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 


cast  or  foiged  staioless  steel  products  used  to 
connect  pipe  sections  in  piping  systems  where 
conditions  require  non-pmmanent,  threaded 
connections  and  the  ability  to  witlutand  normal 
pressure  swvice  (150  pounds  per  square  inch  (psi) 
at  350T  and  300  psi  at  20  to  150‘’F)  as  well  as 
resistance  to  corrosion  or  extreme  temperatures,  or 
prevention  of  metallic  contamination  to  materials  in 
the  system.  These  fittings  are  generally  used  for 
proceu  piping  systems  such  as  those  in  chemical, 
pharmaceutic^,  food  processing,  waste  treatment 
and  paper  production  facilities. 


Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Qnrfer  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
(Commission’s  rules,  the  Secretary  will 
make  BPI  gathered  in  this  preliminary 
investigation  available  to  authorized 
applicants  3  under  the  APO  issued  in 
the  investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  (Commission’s  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a.m.  on  August  23, 1993,  at  the  U.S. 
International  Trade  Commission 
Building.  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Brad 
Hudgens  (202-205-3189)  not  later  than 
August  19, 1993,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission’s  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Ckimmission’s  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  August  26, 1993,  a  written 
brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigation.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission’s  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 
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AadMMitj'  Thif  investigation  is  being 
conducted  under  authority  of  die  Tariff  Act 
of  1B30,  tkle  Vn.  This  noUce  is  published 
pursuant  to  section  207.12  of  tlM 
Commission’s  rules. 

Issued:  August  3, 1903. 

By  order  of  the  Commission. 

Dnnna  B.  ffsshnlre. 

Secretory 

[FR  Doc  93-18978  Filed  8-5-93;  8:45  ami 
im  OOOC  Tils  M  9 


(InveetlgaBon  No.  337-TAr^] 

Commission  Determination  to  Review 
and  Remand  an  Initial  Determination 
Terminating  the  Investigation  as  to 
Respondent  A.R.  Hutchings  on  the 
Basis  of  a  Propoaed  Consent  Order 

AGENCY:  U.S.  Intetnstional  Trade 
CommiasiQO. 

AcnoN:  Notice. 


In  the  Matter  of  certain  mechanical  gear 
couplings  and  components  thereof. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
and  remand  the  presiding 
administrative  law  )udm’s  (ALJ)  initial 
determination  (ID)  (Order  No.  17)  which 
terminated  the  above-captioned 
investigation  on  the  basis  of,  inter  alia, 
a  proposed  consent  order. 

FOR  FURTHER  SIFORMATION  CONTACT: 
Katherine  M.  Jones,  Esq.,  Office  of  the 
General  Counsel,  U.S.  ffitemational 
Trade  Commission,  telephone  202-205- 
3097. 

SUPPLEMENTARY  MFORMATION:  On  April 
15. 1993,  complainant  Kop-Flex.  Inc. 
(Kop-Flex)  ana  respondents  K-Power 
Products,  Inc.  (K-Power)  and  A.R. 
Hutchings  filed  a  Joint  motion  to 
terminate  the  investigation  on  the  basis 
of  a  proposed  consmit  order,  consent 
order  agreement,  and  settlement 
agreements.  The  Ownmission 
investigative  attorney  supported  the 
motion.  On  June  25, 1993,  the  presiding 
ALJ  issued  an  ID  (O^er  No.  17) 
terminating  the  investigation  on  the 
basis  of  the  proposed  consent  order.  No 
petitions  for  review,  or  agency  or  public 
comments  were  filed. 

The  Commission  has  determined  to 
review  and  remand  the  ID  to  the  ALJ  for 
further  proceeding  consistent  with  the 
Commission’s  Order.  The  basis  for  the 
Commission’s  review  and  remand  of  the 
ID  is  that  the  proposed  consent  order 
directed  to  Hutc^gs  is  ambiguous,  and 
may  be  extraterritorial  in  scope  and  thus 
exceed  the  Commission’s  Jurisdiction. 

This  action  is  taken  piusuant  to 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  (19  U.S.C.  1337)  and 


Commission  interim  rule  210.55  (19 
CFR  210.55). 

Copies  of  the  Commission's  Order,  the 
noimonfidential  version  of  the  ID,  and 
all  other  nonconfidential  documents 
filed  in  connection  with  this 
investigation  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secreta^,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  infcNrmation  on  tne  matter 
can  be  obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202- 
205-2648. 

Issued:  July  30, 1993. 

By  order  of  the  Commission. 

Donna  E.  Koehnke, 

Secretoiy. 

(FR  Doc.  93-18803  Piled  8-5-03;  8:45  am] 
BILUNO  CODE  7SM-02-F 


DEPARTMENT  OF  LABOR 

Office  of  tho  Secretary 

Agency  Recordkeeplng/Reporting 
Requiremente  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

BACKGROUND:  The  Department  of  Labor 
(DOL),  in  carrying  out  its 
responsibilities  under  the  Paperwork 
Reduction  Act  (44  U.S.C  Chapter  35), 
considers  comments  on  the  reporting 
recordkeeping  requirements  that  will 
affect  the  pumic. 

LIST  OF  RECOROKEEPBIG/REPORTmQ 
REQUIREMENTS  UNDER  REVIEW:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (0MB)  since 
the  last  list  was  publi^ed.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
th^  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/  reporting 
requirement. 

The  title  of  the  recordkeeping/reporting 
retirement. 

The  0MB  and/or  Agency  identification 
numbers,  if  applicable. 

How  often  the  reccrndkeeping/reporting 
requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected. 


An  estimate  of  the  total  number  of  hours 
needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  averam  hours  per  respondent. 

The  number  of  forms  in  tne  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for  and 
uses  of  the  information  collection. 


COMMENTS  AND  QUESTIONS:  Copies  of  the 


may  be  obtained  by  calling  the 
Departmental  Clearance  Officer, 
Kenneth  A.  MUls  ((202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  direct^  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  N-1301, 
Washington,  DC  20210.  Comments 
should  ^so  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWBA/ 


VETS),  Office  of  Management  and 
Budget,  room  3001,  Washington,  DC 
20503  ((202)395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 


New 


Employment  and  Training 
Administration 

Unemployment  Insurance  Core  Revenue 
Quality  Control  Program  Annually 
State  or  local  governments 
52  respondents;  2,266.3846  hours  per 
response;  117,852  total  hours 
Core  Revenue  Quality  Control  is  the 
States’  and  DOL’s  main  vehicle  for 
assessing  the  essential  quality 
dimension  (accuracy,  timeliness, 
completeness)  of  tax  processing 
functions.  Findings  will  be  us^  to 
improve  UI  operations  and  assist  DOL 
in  oversight,  technical  assistance,  and 
policy  development. 

New 


Employment  and  Training 
Administration 

Compendium  of  State  Unemployment 
Insurance  Operations,  Organizations 
and  Relationship 
Every  three  years 
State  or  local  governments 
53  respondents;  3  hours  per  response; 
159  total  hours 

The  Unemployment  Insurance  Service 
(UIS)  has  a  need  to  know  how  each  of 
the  53  State  Employment  Security 
Agencies  (SESAs)  uniquely  operate  in 
specific  areas,  linJcages  with  other 
programs  and  how  UI  activity  areas  are 
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managed.  No  current  reporting 
mechanism  exists  to  gaUier  this 
information. 

Extension 

Departmental  Management — ^President’s 
Committee  on  Employment  of  People 
with  Disabilities 

Job  Accommodation  Network  (JAN) 

1225-0022 

On  occasion 

Individuals  or  households:  State  or 
local  governments;  Farms;  Businesses  or 
other  for-profit;  Federal  agencies  or 
employees;  Non-profit  institutions; 
Small  businesses  or  organizations  4,500 
respondents;  30  minutes  per  response; 
2,250  total  hours;  1  form. 

The  President’s  Committee  on 
Employment  of  People  with  Disabilities 
has  established  the  Job  Accommodation 
Network  (JAN)  to  provide  information 
on  possible  accommodations  to 
employers  and  others  desiring  to  hire. 


retain,  or  promote  persons  with 
disabilities  within  the  work  setting. 
Continued  use  of  this  information 
collection  will  enhance  the  effectiveness 
of  JAN’s  information  resources  which 
may  be  accessed  by  representatives  of 
business,  rehabilitation  professionals, 
and  other  service  providers  for  the 
purpose  of  identifying  accommodations 
which  will  assist  persons  with 
disabilities  in  obtaining/maintaining 
employment. 

Extension 

Employment  and  Training 
Administration 

Trade  Adjustment  Assistance  (TAA 
Financial  Status/Request  Funds 
Report) 

1205-0275,  ETA  9023 
Quarterly 

State  or  local  governments 


50  respondents;  2  hours  per  response; 

5  average  responses  per  year;  500  total 
hours;  1  form. 

The  Department  of  Labor  requires 
financial  data  for  the  Trade  Adjustment 
Assistance  (TAA)  program  administered 
by  States  which  are  not  available  from 
the  Standard  Form  269A.  The  required 
data  are  necessary  in  order  to  meet 
statutory  requirements  prescribed  in 
Public  I^w  100—418,  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988. 

Extension 

Employment  and  Training 
Administration 

Labor  Condition  Application  for  H-lB 
Nonimmigrants  1205-0310;  ETA  9035 
Other 

Individuals  or  households;  State  or 
local  governments;  Businesses  or  other 
for-profit;  Federal  agencies  or 
employees;  Non-profit  institutions; 
Small  businesses  or  organizations 


Form  No. 

Respondents 

Average  time  I 
per  response  I 

Burden 

1  hours 

ETA  9035  . 

50,000 

j  1  hour . 

I  50,000 

Compiaints . 

200  ^ 

15  minutes  . 

50 

50,0M  total  hours 

1 

The  information  provided  on  the  ETA 
9035  by  employers  seeking  to  use  aliens 
in  specialty  occupations  on  H-lB  visas 
will  permit  the  DOL  to  meet  Federal 
responsibilities  for  program 
administration,  management  and 
oversight. 

Extension 

Mine  Safety  and  Health  Administration 
Alternative  Mine  Rescue  Capability  for 
Small  and  Remote  Mines  and  Mines 
with  Special  Mining  Conditions 


1219-0078 
On  occasion 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations 
25  respondents;  2  hours  p>er  response: 
50  total  hours 

If  an  underground  mine  is  small  and 
remote  or  is  operating  under  special 
mining  conditions,  the  operator  may 
apply  for  permission  to  provide 
alternative  mine  rescue  capability.  The 
intent  of  the  regulation  is  to  establish 


the  best  possible  rescue  response 
available  under  the  circumstances. 

Extension 

Employment  and  Training 
Administration 

Unemployment  Insurance  Self- 
Employment  Demonstration 
1205-0314 
Annually 

Individuals  or  households 


Title 

Respondents 

Estimated  time  | 
per  response  | 

Burden 

hours 

First  FoOowup . 

500 

33  minutes . 

275 

Second  Followup  . 

415  total  hours 

300 

28  minutes . 

_ 1 

140 

The  DOL  is  evaluating  two 
experimental  demonstration  projects 
that  test  self-employment  as  a  strategy  to 
assist  imemployment  insurance 
claimants  to  return  to  work.  Approval  is 
sought  to  extend  the  information 


collection  period  to  complete  the 
evaluation  of  these  demonstration 
projects. 

Revision 

Bureau  of  Labor  Statistics 


Occupational  Compensation  Survey 
1220-0007 

State  or  local  governments; 
Businesses  or  o^er  for-profit;  Nonprofit 
institutions;  Small  businesses  or 
organizations 


:  i 

Average  time 

Form  No. 

Respondents 

Frequency 

per  response 
(mirHJtes) 

2751A  . ; . 

25,900 

1 

Annual  or  biennial . | 

5 

2751A-Cont . 

6,720 

Every  4  or  5  years . 1 

15 
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Form  No. 

Resporxlents 

Frequency 

Average  lime 
per  response 
(minutes) 

. 

6,720 

Every  2  or  4  years  . . 

10 

275% .  .  . . 

19J80 

FiMry  1  to  4  years  . . . . 

15 

2753F _  ..  . . . . 

15,540 

Every  1  to  4  years  . . . 

60 

27530  . . . 

14,300 

Every  2  to  4  years  . 

90 

2753rVtF  . . 

600 

Every  1  to  2  years . . 

5 

43.026  total  hours 

Survey  results  are  needed  for  a  variety 
of  Federal  and  non-Federal  purposes, 
including  administration  of  the  Federal 
Employees  Pay  Comparability  Act  and 
the  Service  Contract  Act.  Results  are 
used  for  compensation  administration, 
negotiations  and  mediation  proceedings, 
plant  location  deduons,  and  for 
responding  to  information  requests  from 
the  general  public. 

Signed  at  Washington.  DC  this  3rd  day  of 
August,  1993. 

Kenneth  A  Mills. 

Departmental  Qearance  Officer. 

(FR  Doc.  93-18837  Filed  8-5-93;  8:45  am) 
SlUiNQ  OOOC  4S1e-8^-e 


Employnwnt  Standards  Administration 

Minimum  Wages  for  Faderai  and 
Federally  Aa^ed  Construction;  • 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  20 
CFR  part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  admtional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 


minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  peuls  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
mi^ifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  describe  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  ^  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 


Avenue,  NW.,  room  S-3014, 
Washington,  DC  20210. 

Corrections  to  General  Wage 
Determination  Decisions 

Pursuant  to  the  provisions  of  the 
Regulations  set  forth  in  title  29  of  the 
Code  of  Federal  Regulations,  part  1. 

§  1.6(d),  the  Administrator  of  the  Wage 
and  Hour  Division  may  correct  any 
wage  determination  that  contains 
clerical  errors. 

Corrections  being  issued  in  the 
Government  Printing  Office  document 
entitled  “General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  are  indicated  by  Volume 
and  are  included  immediately  following 
the  transmittal  sheet(s)  for  the 
appropriate  Volume(s). 

Volume  I 

Wage  Decision  No.  AL930023 

Pursuant  to  the  Regulations,  29  CFR 
part  1,  §  1.6(d),  such  corrections  shall  be 
included  in  any  bid  specifications 
containing  the  wage  determinations,  or 
in  any  on-going  contracts  containing  the 
wage  determinations  in  question, 
retroactively  to  the  start  of  construction. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  “General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  I 
New  York 

NY930036  (Aug.  6, 1993) 

NY930037  (Aug.  6. 1993) 

NY930038  (Aug.  6. 1993) 

PA930034  (Aug.  6, 1993) 

PA930035  (Aug.  6. 1993) 

PA930036  (Aug.  6. 1993) 

PA930037  (Aug.  6, 1993) 

Volume  n 
Iowa 

IA930030  (Aug.  6, 1993) 

Kansas 

KS930027  (Aug.  6, 1993) 

KS930028  (Aug.  6, 1993) 

KS930029  (Aug.  6, 1993) 

Loi^isiana 

LA930018  (Aug.  6, 1993) 

LA930019  (Aug.  6, 1993) 
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LA930020  (Aug.  6, 1993) 

LA930021  (Aug.  6, 1993) 

LA930022  (Aug.  8, 1993) 

LA930023  (Aug.  6, 1993) 

LA930024  (Aug.  6. 1993) 

LA930025  (Aug.  6, 1993) 

LA930026  (Aug.  6, 1993) 

LA930027  (Aug.  6. 1993) 

LA930028  (Aug.  6. 1993) 

LA930029  (Aug.  6. 1993) 

LA930030  (Aug.  6, 1993) 

LA930031  (Aug.  6, 1993) 

Volume  J27 
Alaska 

AK930002  (Aug.  6. 1993) 

AK930003  (Aug.  6. 1993) 

Mtuitana 

MT930009  (Aug.  6. 1993) 

MT930010  (Aug.  6. 1993) 

MT930011  (Aug.  6. 1993) 

MT930012  (Aug.  6, 1993) 

MT930013  (Aug.  6, 1993) 

MT930014  (Aug.  6. 1993) 

MT93001S  (Aug.  6, 1993) 

MT930016  (Aug.  6. 1993) 

MT930017  (Aug.  6. 1993) 

MT930018  (Aug.  6. 1993) 

MT930019  (Aug.  6. 1993) 

MT930020  (Aug.  6. 1993) 

Wyoming 

WY930012  (Aug.  6, 1993) 

WY930013  (Aug.  6. 1993) 

WY930014  (Aug.  6. 1993) 

WY93001S  (Aug.  6, 1993) 

WY930016  (Aug.  6. 1993) 

WY930017  (Aug.  6, 1993) 

WY930018  (Aug.  8, 1993) 

WY930019  (Aug.  8, 1993) 

WY930020  (Aug.  8, 1993) 

WY930021  (Aug.  6, 1993) 

WY930022  (Aug.  6, 1993) 

Modification  to  General  Wage 
Determination  Decisions 

The  numbw  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  “General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Fedwal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
Alabama 

AL930023  (Fd>.  19. 1993) 

Florida 

FL930017  (Feb.  19, 1993) 

Maryland 

MD930001  (Feb.  19. 1993) 

Pennsylvania 
PA930001  (F^.  19. 1993) 

PA930004  (Peb.  19. 1993) 

Volume  n 
Arkansas 

AR930003  (Feb.  19, 1993) 

AR930008  (Feb.  19. 1993) 

Kansas 

iCS930006  (Feb.  19. 1993) 

KS930007  (Fob.  19, 1993) 

KS930009  (Feb.  19, 1993) 

KS930010  (Feb.  19. 1993) 


KS930011 (Feb.  19, 1993) 

KS930012 (Feb.  19. 1993) 

KS930013 (Feb.  19, 1993) 

KS930019  (Feb.  19, 1993) 

KS930021  (May  7. 1993) 

KS930022  (May  28, 1993) 

KS930023  fiul.  2. 1993) 

KS930026  Oul.  16. 1993) 

Louisiana 

LA930005  (Feb.  19. 1993) 

Texas 

TX930001  (Feb.  19, 1993) 

7X930018  (Feb.  19. 1993) 

Volume  m 
Alaska 

AK930001  (Feb.  19, 1993) 

California 

CA930001  (Feb.  19, 1993) 

CA930002  (Feb.  19. 1993) 

CA930004  (Feb.  19. 1993) 

Colorado 

C0930014  (Feb.  19, 1993) 

Idaho 

1D930001  (Feb.  19, 1993) 

ID930002 (Feb.  19. 1993) 

Montana 

MT930001  (Feb.  19. 1993) 

Oregon 

OR930001  (Feb.  19. 1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
iinder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from;  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
783-3238. 

When  mdering  sub8cription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume.  ^ 
Ihroughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washingtcm,  DC,  this  30th  day  of 
July  1993. 

Alan  L.  Moss, 

Director.  Division  ofWage  Determinations. 
(FR  Doc.  93-18628  Filed  8-5-93;  8:45  am) 
BIUJNO  CODE  4S1l>-27-M 


Employment  and  Training 
Adminiatration 

Advisory  Council  on  Unemploymard 
Compensation;  Hearing 

SUMMARY:  The  Advisory  Council  on 
Unemployment  Compensation  (ACUC) 
was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  on  January  24, 1992, 
Federal  Register,  February  3, 1992,  pg. 
4067).  Public  Law  102-164.  the 
Emergency  Unemployment 
Compensation  Act  of  1991,  mandated 
the  establishment  of  the  Council  to 
evaluate  the  overall  unemployment 
insurance  program,  including  the 
purpose,  goals,  counter-cyclical 
effectiveness,  coverage,  benefit 
adequacy,  trust  fund  solvency,  funding 
of  State  administrative  costs, 
administrative  efficiency,  and  other 
aspects  of  the  program;  and  to  make 
recommendations  for  improvement  The. 
(Douncil  has  also  been  directed  to  focus 
on  specific  subjects  such  as  the  use  of 
regional  or  sub-state  triggers  for  the 
Extended  Benefit  (£B)  program,  the 
work  search  requirement  ^  the  EB 
program,  and  eligibility  and 
imemployment  coverage  for  alien 
agricuituiel  labor. 

TIME  AND  PLACE:  The  hearing  will  be 
held  from  9:30  a.m.  to  4  p.m.  on 
September  20, 1993  at  the  Southland 
(Center  Hotel,  Seminar  Theater,  400  N. 
Olive  Street,  Dallas,  Texas. 

PUBLIC  PARTICIPATION:  The  hearing  will 
be  open  to  the  public.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-served  basis.  Seats  will  be  reserved 
for  the  media.  Handicapped  individuals 
should  contact  the  Designated  Federal 
Official  (DFO).  listed  below,  if  special 
accommodations  are  needed. 

SUBMITTING  WRITTEN  STATEMENTS: 
Individuals  or  organizations  wishing  to 
submit  written  statements  should  send 
fifteen  (15)  copies  to  Esther  R.  Johnson. 
DFO,  Advisory  Coimcil  on 
Unemployment  Compensation,  U.S. 
Department  of  Labor,  2(X)  (Constitution 
Avenue,  NW.,  room  S-4231, 
Washington.  DC  20210.  Statements  must 
be  received  not  later  than  September  7, 
1993. 

PRESENTING  ORAL  STATEMENTS; 
Individuals  or  organizations  wishing  to 
present  oral  statements  should  send  a 
written  request  to  Ellen  S.  Calhoim, 
Advisory  ^undl  on  Unemployment 
Compensation,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
room  S-4206  Wariiington,  DC  20210. 
Requests  for  presenting  oral  statements 
should  indicate  a  preferred  time  slot 
(either  morning  or  afternoon)  and  the 
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request  must  contain  a  daytime  phone 
number.  All  such  requests  must  be 
received  not  later  than  September  7, 

1993. 

FOR  ADDITIONAL  MFORMATION  CONTACT: 
Esther  R  Johnson,  DFO,  Advisory 
Coimcil  on  Unemployment 
Compensation,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
room  S-4231,  Washington,  DC  20210. 
(202)  21»-7831. 

Signed  at  Washington,  DC,  this  29th  day  of 
July  1993. 

CarolyB  M.  Golding, 

Acting  Assistant  Secretary. 

(FR  Doc  93-18835  Filed  8-5-93;  8:45  am] 

BILUNQ  COOC 

Advisory  Council  on  Unemployment 
Compensstion;  Meeting 

SUMMARY:  The  Advisory  Council  on 
Unemployment  Compensation  (ACUC) 
was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  on  January  24, 1992, 
Federal  Register,  February  3, 1992,  pg. 
4067).  Pubhc  Law  102-164,  the 
Emergency  Unemployment 
Compensation  Act  of  1991,  mandated 
the  establishment  of  the  Council  to 
evaluate  the  overall  vmemployment 
insurance  program,  including  the 
purpose,  goals,  counter-cyclical 
effectiveness,  coverage,  benefit 
aJequacy,  trust  fund  solvency,  funding 
of  State  administrative  costs, 
administrative  efficiency,  and  other 
aspects  of  the  program;  and  to  make 
recommendations  for  improvement.  The 
Council  has  also  been  directed  to  focus 
on  specific  subjects  such  as  the  use  of 
regional  or  sub-state  triggers  for  the 
Extended  Benefit  (EB)  program,  the 
work  search  requirement  for  the  EB 
program,  and  eligibility  and 
imemployment  coverage  for  alien 
agriodtural  labor. 

TIME  AND  PLACE:  The  meeting  will  be 
held  from  9:30  a.m.  to  5  p.m.  on 
September  21, 1993  at  the  Southland 
Center  Hotel,  North  Section  of  Ballroom, 
400  N.  Olive  Street,  Dallas,  Texas. 

AGENDA:  The  agenda  for  the  meeting  is 
as  follows: 

(1)  Introduction  of  new  Council 
members. 

(b)  Review  of  the  priorities 
established  at  the  May  11, 1993  meeting 
of  the  Coimcil. 

(c)  Discussion  of  the  reasons  for  the 
decline  in  the  Insured  Unemployment 
Rate  and  the  policy  implications. 

(d)  Discussion  of  the  Extended  Benefit 
Pro^am. 


(e)  Discussion  of  the  state  of 
Unemployment  Compensation 
Finandng. 

(f)  Discussion  of  issues  and 
determination  of  priorities  for 
additional  review  and  research. 

PUBLIC  PARTiaPATION:  The  meeting  will 
be  open  to  the  public.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-served  basis.  Seats  will  be  reserved 
for  the  media.  Handicapped  individuals 
should  contact  the  Designated  Federal 
Official  (DFO),  listed  below,  if  special 
accommodations  are  needed. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 
Esther  R.  Johnson,  DFO,  Advisory 
Council  on  Unemployment 
Compensation,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
room  S-4231,  Washington,  DC  20210. 
(202)  219-7831. 

Signed  at  Washington,  DC,  this  29th  day  of 
July  1993. 

Caralyn  M.  Golding, 

Acting  Assistant  Secretary. 

(FR  Doc.  93-18836  Filed  8-5-93;  8:45  am] 
BILUNQ  CODE  4610-30-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Renewal  of  Advisory  Committee  on 
Preservation 

This  notice  is  published  in 
accordance  with  the  provisions  of 
section  9(a)(2)  of  the  Federal  Advisory 
Committee  Act  (FACA)  (Pub.  L.  92-463, 
5  U.S.C.,  App.)  and  advises  of  the 
renewal  of  the  National  Archives  and 
Records  Administration’s  (NARA) 
Advisory  Committee  on  Preservation.  In 
accordance  with  Executive  Order  12838, 
the  Office  of  Management  and  Budget 
has  approved  the  continuation  of  this 
agency-established  committee.  This 
notice  informs  of  the  renewal  of  the 
Advisory  Committee  on  Preservation  for 
a  period  not  to  extend  beyond  July  13, 
1995. 

The  Archivist  of  the  United  States  has 
determined  that  the  renewal  of  this 
Advisory  Committee  is  in  the  public 
interest.  The  Committee  Management 
Secretariat,  General  Services 
Administration  has  concurred  with  the 
renewal.  The  Advisory  Committee 
provides  NARA  with  expert  knowledge 
and  valuable  advice  on  technical 
preservation  issues,  including  emerging 
preservation  problems  and  technologies 
for  a  variety  of  media.  NARA  uses  the 
Advisory  Committee’s 
recommendations  as  it  fulfills  its 
mandate  to  preserve  the  permanently 
valuable  records  of  the  Federal 
Government. 


Dated:  July  29, 1993. 

Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States. 

(FR  Doc.  93-18789  Filed  8-5-93;  8:45  am] 
BILUNC  CODE  751S-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Challenge  and  Advancement  Advisory 
Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  meeting  of  the 
Challenge  and  Advancement  Advisory 
panel  (Dance  Challenge  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  August  26, 1993  from  9  a.m.  to 
5:30  p.m.  This  meeting  will  be  held  in 
room  730,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.  to  10  a.m.  for 
introductions. 

The  remaining  portion  of  this  meeting 
from  10  a.m.  to  5:30  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Cheurman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meeting,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20506,  202/682-5532, 
’TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  ffie 
Arts,  Washington,  DC  20506,  or  call 
202/682-5439. 
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Dttod:  Augtut  2, 1903. 

YTaaMM.SdiiM, 

Director,  Office  of  Panel  Operations,  Nation(d 
Endowment  for  ^  Arts. 

IFR  Doc.  93-18785  Filed  8-5-93;  8:45  am] 
MUMQ  coot  7n7-ei-« 

PreeenMng  and  Commissioning 
Advisoqf  Psnal;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
her^y  given  that  meeting  of  the 
Presenting  and  Commissioning 
Advisory  Panel  (Presenting 
Organizations  Section  A)  to  the  National 
Council  on  the  Arts  will  be  held  on 
August  24-27, 1903.  The  panel  will 
meet  from  8:30  a.m.  to  7  p.m.  on  August 
24-26, 1993  and  from  8:30  a.m.  to  5 
p.m.  on  Aumist  27, 1993.  This  meeting 
will  be  held  in  room  714,  at  the  Nancy 
Hanks  Carter,  1100  Pennsylvania 
Avenue,  NW.,  Wadiin{|ton,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  8:30  ajn.  to  9  a.m.  on 
August  25-27, 1993  and  from  2  p.m.  to 
5  p.m.  on  August  27, 1993  for  guidelines 
and  policy  discussion. 

The  remaining  potions  of  this 
meeting  from  8:30  a.m.  to  7  p.m.  on 
August  24, 1993,  from  9  a.m.  to  7  p.m. 
on  August  25-26, 1993,  and  from  9  to 
2  p.m.  on  August  27, 1993  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applicatiois  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  Hiunanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  S52b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meOings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  diairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington.  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Furtha  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 


Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20S06,  or  call 
202/682-5439. 

Dated:  Auguat  3, 1993. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations.  National 
Endowment  far  the  Arts. 

(FR  Doc.  93-18783  Filed  8-5-93;  8:45  am| 
BIUJNO  CODE  7BS7-01-«i 

Presenting  end  Commieeionlng 
Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  meeting  of  the 
Presenting  and  Commissioning 
Advisory  Panel  (Presenting 
Organizations  Section  B)  to  the  National 
Council  on  the  Arts  will  be  held  on 
August  31-September  3, 1993.  The 
panel  will  meet  from  9  a.m.  to  7  p.m. 
on  august  31, 1993,  from  8:30  a.m.  to  6 
p.m.  on  September  1-2, 1993,  and  from 
8:30  a.m.  to  5  p.m.  on  ^ptember  3, 

1993.  This  meeting  will  be  held  in  room 
730,  at  the  Nancy  Hanks  Centa,  1100 
Pennsylvania  Avenue,  NW., 
Washi^on,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  8:30  a.m.  to  9  a.m.  on 
Septemba  1-3, 1993,  and  from  2  p.m. 
to  5  p.m.  on  September  3, 1993  for 
policy  and  sidelines  discussion. 

The  remiuning  portions  of  this 
meeting  from  9  a.m.  to  7  p.m.  on  August 
31, 1993,  from  9  a.m.  to  6  p.m.  on 
September  1-2, 1993,  and  from  9  a.m. 
to  2  p.m.  on  September  3, 1993  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  Unit^  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 


TYY  202/682-5496.  «t  least  seven  (7) 
days  prior  to  the  meeting. 

Further  infrmnation  with  referoice  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  SaUne,  Committee  Management 
Officer.  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5439. 

Dated:  August  2. 1993. 

Yvomw  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

|FR  Doc.  92-18784  Filed  8-5-93;  8:45  am] 
BiLUNO  CODE  TSST-ei-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Graduate 
Education  and  Research  Development; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Graduate 
Education  and  Research  Development 

Date  and  Time:  August  20-23, 1993;  a.m. 
to  5  p.m.  each  day. 

Place:  Holiday  Iim,  Governors'  House; 
Rhode  Island  Avenue  at  17th  Street,  NW., 
Washington.  DC 

Type  of  meeting:  Closed. 

Contact  person:  Or.  Roosevelt  Y.  Johnson, 
Program  Director,  Graduate  Education  and 
Research  Development,  rm.  1202,  NSF, 
Washington,  DC  20550.  Telephone:  (202) 
357-9453. 

Purpose  of  meeting:  To  provide  advice  and 
reconunendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda;  To  review  and  evaluate  Graduate 
Research  Traineeship  (noposals  as  part  of  the 
selection  process  for  awards. 

Reasons  /or  closing:  The  proposals  being 
reviewed  including  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial;  financial 
data,  such  as  salaries;  and  p«eonal 
information  concerning  individuals 
associated  with  the  {Hoposals.  These  matters 
are  exempt  under  5  U.S.Q  552b(c).  (4)  and 
(6)  of  the  Government  in  the  Sunshine  Act 

Dated:  August  25, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer.  ' 

IFR  Doc.  93-18778  Filed  8-5-93;  8:45  am) 
BIUING  CODE  75SS-ai-M 

Special  Emphasis  Pane)  in  Industrial 
Innovation  Interface;  Meeting 

In  accordance  with  the  Federal 
Advisory  (Committee  Act  (Pub.  L.  92- 
463,  as  amended). .The  National  Science 
Foundation  announces  the  following 
meeting: 
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Name:  Special  Emphasis  in  Industrial 
Innovation  Interface. 

Date  and  time:  August  26, 1993: 8:30  a.m. 
to  5  p.m. 

PToce;  Rooms  500  A  ft  B,  National  Science 
Foundation,  1110  Vermont  Avenue  NW., 
Washington,  DC 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Richard  I.  Schoen, 
Deputy  Division  Director  of  Industrial 
Innovation  Interface,  1110  Vermont  Avenue 
NW.,  im.  V-502,  Washington,  DC  20550. 
Telephone  (202)  653-5202. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluation 
proposals  for  the  Small  Business  Innovation 
Research  Program. 

Reason  for  closing:  The  proposals  being 
revievred  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  b(c)  (4)  and  (6)  of  the  Government  in 
the  Sunshine  Act 

Dated:  July  30, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-18793  Filed  8-5-93;  8:45  am] 
BHXINQ  COOC  Tsas-Ol-M 


Special  Emphaaia  Panel  In  MIPS 
Divlalon;  Meeting 

In  accordance  with  the  Federal 
Advisory  Ckimmittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Microelectronic  Information  Processing 
Systems. 

Date  and  time:  August  27, 1993, 8:30  a.m. 
to  5  p.m. 

Place: Room  414, 1800  G  St.  NW., 
Washington,  DC  20550. 

Type  of  Meeting:  Closed. 

Contact  person:  Dr.  Robert  B.  Grafton, 
Program  Director,  MIPS  Division,  room  414, 
National  Science  Foundation,  1800  G  St. 
NW.,  Washington,  DC  20550.  Telephone: 
(202)  357-7853. 

Purpose  of  meeting:  To  provide  advice  and 
reconunendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  SBIR 
Phase  1  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 


Dated:  August  2, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-18779  Filed  8-5-93;  8:45  am] 
BHXINa  COOC  7B6S-01-M 


Special  Emphasis  Panel  In  Polar 
Programs;  Meeting 

In  accordance  with  the  Federal 
Advisory  Ck)mmittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Polar 
Programs. 

Date  and  time:  September  1-2, 1993;  8  a.m. 
to  6  p.m. 

Place:  Room  1243,  National  Science 
Foundation,  1800  G  Street,  NW.,  Washington, 
DC. 

Type  of  meeting:  Closed. 

Contact  person:  Polly  A.  Penhale,  Program 
Manager,  OPP,  room  620,  Telephone:  (202) 
357-7894. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Polar 
Biology  and  Medicine  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  2, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-18780  Filed  8-5-93;  8:45  am] 
BiLUNQ  CODE  7566-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Not.  50-498  and  50-499] 

Houston  Lighting  &  Power  Co.,  South 
Texas  Project,  Unit  Nos.  1  and  2; 
Environmental  Assessment  and 
Finding  of  no  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Lfommission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  appendix  A  to 
10  CFR  part  20  in  response  to  a  request 
filed  by  the  Houston  Lighting  &  Power 
Company  (the  licensee)  for  the  South 
Texas  Project,  Units  1  and  2,  located  in 
Matagorda  County,  Texas. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  firom  a  requirement  in 


footnote  d-2(c)  in  appendix  A  to  10  CFR 
part  20  related  to  protection  factors  for 
respiratory  protective  devices.  The 
footnote  requires  that  no  allowance  is  to 
be  made  for  the  use  of  sorbents  against 
radioactive  gases  or  vapors.  The 
exemptions  would  allow  the  use  of  a 
radioiodine  protection  factor  of  50  for 
certain  respiratory  protection  canisters 
used  by  workers  at  the  licensee’s 
facility. 

The  proposed  action  is  in  accordance 
with  the  licensee’s  request  for 
exemption  dated  December  19, 1991, 
and  supplemented  by  letter  dated  July  1, 
1993. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  the  use  of  the  sorbent  canisters 
described  in  the  licensee’s  request  can 
potentially  reduce  the  time  required  to 
complete  those  tasks  that  require  the  use 
of  respiratory  protection  devices, 
thereby  minimizing  the  amount  of 
radiation  exposure  to  plant  operating 
personnel. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  will  most 
likely  reduce  the  work  effort  and 
occupational  exposure  from  some  tasks 
at  South  Texas.  The  utilization  of  air 
purifying  respirators  in  lieu  of  air- 
supplied  or  self-contained  apparatuses, 
where  possible,  can  result  in  person-rem 
reductions  estimated  overall  at  25 
percent  for  tasks  requiring  radioiodine 
protection.  The  light  weight,  less 
cumbersome  air  purifying  respirators 
(i.e.,  sorbent  canisters)  can  provide 
increased  comfort  and  mobiUty  in  most 
cases,  and  result  in  increased  worker 
efficiency  and  decreased  time  on-the- 
job. 

With  regard  to  potential  radiological 
impacts  to  the  general  public,  the 
proposed  exemption  involves  features 
located  entirely  within  the  restricted 
area  as  defined  in  10  CFR  part  20.  It 
does  not  affect  the  potential  for,  or 
consequences  of,  radiological  accidents 
and  does  not  affect  radiological  plant 
effluents.  Consequently,  the 
Commission  concludes  that  there  are  no 
significant  radiological  impacts 
associated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradiological  impact,  the  proposed 
exemption  involves  systems  located 
entirely  within  the  restricted  areas  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental 
impacts.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
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associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
impacts  that  would  result  from  the 
proposed  action,  any  alternative  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  as  a  result  of  plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  South  Texas  Project, 
Units  1  and  2,  dated  August  1986. 

Agencies  and  Persons  Contacted 

The  NRC  staff  reviewed  the  licensee’s 
requests.  The  staff  consulted  with  the 
State  of  Texas  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  December  19. 1961,  supplemented 
July  1, 1993,  which  are  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  The  Gelman 
Building.  Lower  Level,  2120  L  Street, 
NW.,  Washington,  DC  20555,  and  at 
Wharton  Cormty  Jimior  College,  J.M. 
Hodges  Learning  Center,  911  Boling 
Highway,  Wharton.  Texas  77488. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Conunission. 
Suzanne  C  Black, 

Director.  Project  Directorate  IV-2,  Division 
of  Reactor  Pmje<^  lUlIV/V,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  93-18833  Filed  8-5-93;  8:45  am] 
BNJJNO  CODE  7SS0-01-M 


[Docket  Noe.  50-415  and  50-316] 

Corrected  Exemption 

In  the  Matter  of  Indiana  Michigan  Power 
Company  (Donald  C  Cook  Nuclear  Plant 
Units  1  and  2). 


I 

Indiana  Michigan  Power  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-58  and 
DPR-74  which  authorize  operation  of 
the  Donald  C.  Cook  Nuclear  Plant,  Units 
1  and  2  at  steady-state  reactor  power 
levels  not  in  excess  of  3250  and  3411 
megawatts  thermal,  respectively.  The 
Donald  C.  Cook  fodlities  are  pressurized 
water  reactors  located  at  the  licensee’s 
site  in  Berrien  County,  Michigan.  These 
licenses  provide,  among  other  things, 
that  they  are  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

n 

Paragraph  in.D.2(b)(ii)  of  appendix  J 
of  10  QH  part  50  requires,  in  part,  that 
a  full  pressure  air  lode  leakage  test  be 
performed  whenever  air  loclu  are 
opened  during  periods  when 
containment  integrity  is  not  required  by 
the  plant’s  Technical  Spedfications. 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a),  (1) 
are  authorized  by  law,  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
where  spedal  circumstances  are 
present. 

m 

By  letter  dated  December  21, 1992, 
the  licensee  requested  an  Exemption 
from  certain  requirements  of  10  CFR 
part  50,  append^  J.  On  July  16, 1993, 
the  Commission  granted  the  requested 
Exemption  which  was  published  in  the 
Federal  Register  on  July  23, 1993  (58  FR 
39583).  The  Exemption  issued  on  July 
16, 1993,  included  two  typographical 
errors.  This  Exemption  corrects  those 
errors  and  supersedes  the  July  16, 1993 
Exemption. 

In  its  letter  dated  December  21, 1992, 
the  licensee  requested  an  Exemption 
from  the  requirement  of  10  CFR  part  50, 
appendix  J.  III.D.2(b)(ii)  identified  in 
section  n  above,  and  substitution  of  an 
air  lock  door  seal  leakage  test  (paragraph 
in.D.2(b)(iii)  of  appendix  J,  10  CFR  part 
50)  for  the  full  pressure  air  lock  test 
otherwise  required  by  paragraph 
III.D.2(b)(ii)  when  the  air  1(^  is  opened 
while  the  reactor  is  in  cold  shutdown 
(Mode  5)  or  refueling  (Mode  6),  if  no 
maintenance  has  been  performed  on  the 
air  lock  that  could  affect  its  sealing 
capability.  The  exemption  would  also 
allow  the  door  seal  leakage  rates  test  of 
III.D.2(b)(iii)  to  be  used  when  the 
maintenance  affecting  the  air  locks 
sealing  capability  was  performed  only 


on  the  door  gaskets.  That  is.  door  seal 
testing  will  ^  done  after  each  opening, 
after  maintenance  which  could  affect 
the  air  lock  door  gaskets,  and  prior  to 
establishing  containment  integrity.  If 
maintenance  that  could  affect  sealing 
capability  has  been  performed  on  an  air 
lo^,  other  than  the  door  gaskets,  a  full 
pressure  air  lock  tests  must  still  be 
performed. 

If  an  air  lock  is  opened  during  Modes 
5  and  6,  paragraph  III.D.2(b)(ii)  of 
appendix  J  requires  that  an  overall  air 
lo^  leakage  test  at  not  less  than  the 
calculated  peak  containment  pressrue 
from  a  design-basis  LOCA  (Pa)  be 
conducted  ^fore  plant  heatup  and 
startup  (i.e.,  entering  Mode  4).  The 
existing  air  lock  doors  are  so  designed 
that  a  ^11-pressure  (i.e.,  Pasl2.0  psig) 
test  of  an  entire  air  lock  can  only  be 
performed  after  strongbacks  (structural 
bracing)  have  been  installed  on  the 
inner  door.  Strongbacks  are  needed 
because  the  pressure  exerted  on  the 
inner  door  during  the  test  is  in  a 
direction  opposite  to  that  of  the  accident 
pressure  direction.  Installing 
strongbacks,  performing  the  test,  and 
removing  strongbacks  reqiiires  at  least  8 
hours  per  air  lo(^  (there  are  two  air 
locks)  during  whidi  access  through  the 
air  lock  is  prohibited. 

If  the  periodic  6-month  test  of 
paragraph  in.D.2(b)(i)  of  appendix  J  and 
the  test  required  by  paragraph 
III.D.2(b)(iii)  of  appendix  J  are  current, 
no  maintenance  (other  than  to  door 
gaskets)  has  been  performed  on  the  air 
lock  that  could  affect  its  sealing 
capability,  and  the  air  lock  is  properly 
sealed,  there  is  no  reason  to  expect  the 
air  lock  to  leak  excessively  just  because 
it  has  been  opened  in  Mode  5  and  Mode 
6. 

Accordingly,  the  Commission 
concludes  that  the  licensee’s  proposed 
approach  of  substituting  the  seal  leakage 
test  of  paragraph  III.D.2(b)(iii)  for  the 
pressure  test  of  paragraph  in.D.2(b)(ii)  of 
appendix  J  is  acceptable  following  door 
gasket  maintenance  and/or  prior  to 
entering  Mode  4.  Furthermore,  the 
licensee  has  committed  to  meet  the 
requirements  of  paragraph  III.D.2(b)(ii) 
of  appendix  J  whenever  other 
maintenance  that  could  affect  sealing 
capability  has  been  performed  on  the  air 
lock. 

The  special  circumstances  for 
granting  this  exemption  pursuant  to  10 
CFR  50.12  have  also  been  identified. 

The  piupose  of  paragraph  in.D.2(b)(ii)  is 
to  ensure  that  air  lo(^  are  properly 
sealed  when  containment  integrity  is 
required.  The  proposed  alternative  test 
method  is  sufficient  to  achieve  this 
underlying  purpose  in  that  it  provides 
adequate  assurance  of  continued  leak 
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tight  integrity  of  the  air  lock. 
Consequently,  the  special  circumstances 
described  by  10  CFR  50.12(a)(2)(ii)  and 
(iii)  exist  in  that  application  of  the 
regulation  in  these  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule  in  that  the  lidensee  has  proposed  an 
acceptable  sltemative  test  method  that 
accomplishes  the  intent  of  the 
regulation.  Compliance  would  result  in 
undue  hardship  that  would  be 
significantly  in  excess  of  that 
contemplated  when  the  regulation  was 
adopted  in  that  plant  startup  would  be 
delayed  while  an  overall  air  lock 
leak^e  test  was  performed  at  full 
pressure.  The  effort  and  delay  required 
is  not  warranted  by  the  resulting  safety 
benefit 

IV 

Accordingly,  the  Commission  has 
determined  t^t,  pursuant  to  10  CFR 
50.12,  this  exemption  as  described  in 
Section  m  above  is  autiunized  by  law, 
will  not  present  an  \mdue  risk  to  the 
public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  The  Commission  further 
determines  that  special  circumstances 
as  provided  in  10  CFR  50.12(a)(2)(ii) 
and  (iii)  are  present  justifying  the 
exemption. 

Therefore,  the  Commission  hereby 
grants  the  exemption  as  described  in 
Section  m  above  from  10  CFR  pari  50, 
appendix  ),  in.D.2(b)(ii). 

Pursuant  to  10  CTO  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(58  FR  35984). 

This  Exemption  is  effective  upcn 
issuance. 

Dated  at  Rockville,  Maryland  this  .lOth  day 
of  July. 

For  the  Nuclear  Regulatory  Conunis'-.ion. 
John  A.  Zwolinaki, 

Acting  Director,  Division  of  Reactor  Projects — 
m/IV/V,  Office  of  Nuclear  Reactor  Regu  lotion. 
(FR  Doc.  93-18832  Filed  8-5-93;  8:45  em] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  PrevalHng  Rato  Advisory 
Commlttos;  Opsn  Committos  Meeting 

The  Federal  Prevailing  Rate  Advisory 
Committee  meeting  schooled  for 
August  16, 1993,  hiu  been  canceled. 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 


Prevailing  Rate  Advisory  Committee 
will  be  held  on — 

Thiirsday,  Aug.  26, 1993 
Thursday,  Sept.  9, 1993 
Thursday,  Sept  23, 1993 

The  meetings  will  start  at  10:45  a.m. 
and  will  be  held  in  room  5A06A,  Office 
of  Personnel  Management  Building, 

1900  E  Street  NW.,  Washington,  DC 
The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  on 
the  Committee  is  provided  for  in  5 
U.S.C.  5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53, 5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Mfmagement. 

These  scheduled  meetings  will  start 
in  open  session  vtith  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Prematiue 
disclosme  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes 
for  the  Office  of  Personnel  Management, 
the  President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
revest  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
materi^  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  room  1340, 1900  E  Street 


NW.,  Washington,  DC  20415,  (202)  606- 
1500. 

Dated;  July  23, 1993. 

Anthony  F.  Ingrassia, 

Chairman,  Federal  Prevailing  Rate,  Advisory 
Committee. 

(FR  Doc.  93-18772  Filed  8-5-93;  8:45  am] 
MLUNO  CODE  (SaS-OI-M 


POSTAL  SERVICE 

Change  to  the  Domestic  Mall 
Classification  Schedule  Regarding 
Prebarcoding  of  Letter-Size  Mail 

AGENCY:  Postal  Service. 

ACTION:  Notice  of  implementation  of  a 
change  to  the  domestic  mail 
classification  schedule. 

SUMMARY:  This  gives  notice  that  the 
Domestic  Mail  Qassification  Schedule 
is  amended  to  provide  that  First-, 
second-,  and  third-class  letter-size  mail 
must  bear  a  barcode  as  prescribed  by  the 
Postal  Service  to  qualify  for  pre- 
barcoded  rates. 

EFFECTIVE  DATE:  August  11, 1963. 

FOR  FURTHER  INFORMATION  CONTACT: 
Grayson  M.  Poats,  (202)  268-2981. 
SUPPLEMENTARY  INFORMATION:  On 
November  9, 1992,  pursuant  to  39 
U.S.C.  3623,  the  Postal  Service  filed 
with  the  Postal  Rate  Commission  a 
Request  for  a  Recommended  Decision 
on  Pre-barcoded  Letter  Mail 
Requirements,  PRC  Docket  No.  MC93-2, 
requesting  that  the  Domestic  Mail 
Classification  Schedule  (DMCS)  be 
changed  to  re-define  prebarcoded  letter- 
size  mail  as  mail  "which  bears  a 
barcode  as  prescribed  by  the  Postal 
Service."  The  Postal  Service's  Request 
also  included  a  nrunber  of  stylistic,  non¬ 
substantive  changes.  The  Postal  Rate 
Commission  published  a  notice  in  the 
Federal  Register  on  November  20, 1992 
(57  FR  54866)  describing  the  request 
and  offering  interested  parties  an 
opportimity  to  intervene. 

On  March  5, 1993,  the  Postal  Service 
published  notice  that  the  DMCS  change 
it  had  requested  would  be  placed  into 
effect  on  a  temporary  basis,  pursuant  to 
39  U.S.C.  3641(e)  and  as  authorized  by 
the  Board  of  Governors  of  the  Postal 
Service  in  Resolution  No.  93-3  (March 
1, 1993).  The  temporary  change  took 
effect  at  12:01  a.m.  on  March  21, 1993, 
(58  FR  12605). 

On  July  13, 1993,  the  Postal  Rate 
Commission  issued  an  Opinion  and 
Recommended  Decision  in  Docket  No. 
MC93-2.  The  Commission  approved  the 
Postal  Service's  Request,  with  minor 
modifications,  and  recommended 
amending  the  DMCS  to  re-defino  pre- 


Federal  Register  /  Vol.  58,  No.  150  /  Friday,  August  6,  1993  /  Notices 


42115 


barcoded  letter-size  mail  as  mail  which 
bears  a  barcode  “representing  not  more 
than  11  digits  (not  including 
"correction"  digits)  as  pres^bed  by  the 
Postal  Service.” 

On  Au^st  2, 1993,  the  Governors  of 
the  Postal  Service,  piirsuant  to  their 
authority  imder  39  USC  3625,  approved 
the  Recommended  Decision  of  the 
Postal  Rate  Commission  in  Docket  No. 
MC93-2.  The  Board  of  Governors  of  the 
Postal  Service,  pursuant  to  their 
authority  under  39  U.S.C.  3625(f), 
determined  to  implement  the  DMCS 
changes  approved  by  the  Governors 
elective  at  12:01  a.m.  on  August  11, 

1993  (Resolution  No.  93-9). 

In  accordance  with  the  Decision  of  the 
Governors  and  Resolution  No.  93-9, 
sections  100.0204, 100.0214, 100.031, 
100.043, 100.047, 100.100,  200.095, 
300.0232,  300.0235,  and  300.0236  of  the 
DMCS  will  be  amended  to  read  as 
follows  effective  at  12:01  a.m.  on  August 
11, 1993: 

Classification  Schedule  100 — First- 
Class  Mail 

*  •  «  *  * 

100.0204  Pre-barcoded  Presorted  Mail 

Prebarcoded  presorted  mail  is  First- 
Class  Mail  presented  in  mailings  of  500 
or  more  pieces  presorted  to  thr^-  or 
five-digit  ZIP  Codes  or  both,  which 
bears  a  barcode  representing  not  more 
than  11  digits  (not  including 
"correction”  digits)  as  prescribed  by  the 
Postal  Service,  which  meets  the 
machinability,  addressing,  and 
barcoding  specifications  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service,  and  which  meets  the 
preparation  requirements  in  section 
100.047. 

•  *  *  *  • 

100.0214  Pre-barcoded  Rate  Category 
Post  Cards 

A  pre-barcoded  rate  category  post 
card  is  a  privately  printed  mailing  card 
for  the  transmission  of  messages  which 
meets  the  eligibility  and  preparation 
requirements  in  sections  100.0211b, 
100.043,  and  100.047. 

a.  Double  post  cards  may  be  mailed  at 
the  pre-barcoded  rate  for  post  cards.  A 
double  post  card  consists  of  two 
attached  cards,  one  of  whidi  may  be 
detached  by  the  receiver  and  returned 
by  mail  as  a  single  post  card. 

b.  Pre-barcoded  rate  category  post 
cards  must: 

i.  Bear  a  barcode  representing  not 
more  than  11  digits  (not  including 
"correction”  digits)  as  prescribed  by  the 
Postal  Service. 

ii.  Be  presented  in  mailings  of  500  or 
more  pieces. 

iii.  Meet  machinability  criteria  as 
prescribed  by  the  Postal  Service  but  may 


not  exceed  any  of  the  following 
dimensions: 

(1)  Length  not  greater  than  6  inches; 

(2)  Wioth  not  greater  than  4V4  inches; 
or 

(3)  Thickness  not  greater  than  0.0095 
inch  and  uniform. 

iv.  Meet  addressing  specifications  for 
applicable  mail  processing  equipment 
as  prescribed  by  the  Postal  Service. 

V.  Meet  barcoding  specifications  and 
other  preparation  requirements 
prescribed  by  the  Postal  Service. 

vi.  Have  postage  paid  in  a  maimer  not 
requiring  cancellation. 

•  *  •  •  • 

100.031  Cards  exceeding  the 
maximum  post  card  dimensions  set 
forth  in  section  100.021c  or  100.0211b 
or  section  100.0214  for  ZIP  *  4  and 
prebarcoded  rate  category  cards  may  be 
mailed  only  under  sections  100.020, 
100.0201, 100.0203,  and  100.0204,  as 
appropriate. 

*  «  *  *  « 

100.043  Postal  and  post  cards, 
including  ZIP-f4  and  pre-barcoded  rate 
category  post  cards,  with  any  of  the 
following  four  characteristics  are  not 
mailable  unless  prepared  as  prescribed 
by  the  Postal  Service: 

a.  Numbers  or  letters  imrelated  to 
postal  purposes  appearing  on  the 
address  side  of  the  card; 

b.  Punched  holes; 

c.  Vertical  tearing  guide; 

d.  An  address  portion  which  is 
smaller  than  the  remainder  of  the  card. 
***** 

100.047  Pieces  mailed  vmder  sections 
100.0201, 100.0202, 100.0203, 100.0204, 
100.0205, 100.0206, 100.0211,  and 
100.023  must  be  prepared  as  follows: 

a.  All  pieces  in  a  mailing  must  be 
presented  in  a  manner  specified  by  the 
Postal  Service. 

b.  All  pieces  in  a  mailing  must  bear 
markings  as  required  by  the  Postal 
Service. 

c.  Pieces  not  within  the  same  postage 
increment  may  be  mailed  at  ZIP-t>4  rate 
category  or  pre-barcoded  presorted  mail 
rates  or  presorted  pre-barcoded  fiat  rates 
only  when  specific  methods  approved 
by  ^e  Postal  Service  for  ascertaining 
and  verifying  postage  are  followed. 

d.  Pieces  mailed  at  presorted  ZIP-t'4 
rate  category  or  pre-b^oded  presorted 
mail  rates  or  presorted  pre-barcoded  flat 
rates  must  be  properly  prepared  and 
presorted  as  prescribed  by  the  Postal 
Service. 

***** 

100.10  Authorizations  and  Licenses 
100.100  A  presorted  mailing  fee  as  set 
forth  in  Rate  Schedule  1000  must  be 
paid  once  each  year  at  each  office  of 
mailing  by  any  person  who  mails 


presorted  mail,  including  presorted 
ZIP-f  4  rate  category  mail  and  pre¬ 
barcoded  presorted  mail. 
***** 

Classification  Schedule  200— Second- 
Class  Mail 

***** 

200.095  Copies  of  any  automation 
compatible  second-class  mail  which 
bear  a  proper  ZJP-^A  code,  or  which  bear 
a  barcode  representing  not  more  than  11 
digits  (not  including  "correction”  digits) 
as  prescribed  by  the  Postal  Service,  and 
which  meet  the  machinability, 
addressing,  and  barcoding  specifications 
and  other  preparation  requirements 
prescribed  by  the  Postal  ^rvice  qualify 
for  the  applicable  ZIP-»-4  or  pre¬ 
barcoding  discounts  as  set  forth  in  Rate 
Schedules  200, 201,  202,  and  203. 
***** 

Classification  Schedule  300 — lliird- 
Class  Mail 

***** 

300.0232  Basic  Sortation,  Pre¬ 
barcoded  Mail 

Basic  sortation  pre-barcoded  mail  is 
mail  mailed  under  section  300.0230 
which  bears  a  barcode  representing  not 
more  than  11  digits  (not  including 
"correction”  digits)  as  prescribed  by  the 
Postal  Service,  and  which  meets  the 
machinability,  addressing,  and 
barcoding  specifications  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service. 

*****  ^ 

300.0235  Three-Digit  Presort  Level, 
Pre-barcoded  Mail  Three-digit  presort 
level,  pre-barcoded  mail  is  mail  mailed 
under  section  300.0233  which  is 
resorted  to  three  digits,  which  bears  a 
arcode  representing  not  more  than  11 
digits  (not  including  “correction”  digits) 
as  prescribed  by  the  Postal  Service,  and 
which  meets  the  machinability, 
addressing,  and  barcoding  specifications 
and  other  preparation  requirements 
prescribed  by  the  Postal  ^rvice. 

300.236  Five-Digit  Presort  Level,  Pre¬ 
barcoded  Mail  Five-digit  presort  level, 
pre-barcoded  mail  is  mail  mailed  imder 
section  300.0233  which  is  presorted  to 
five  digits,  which  bears  a  barcode 
representing  not  more  than  11  digits 
(not  including  “correction”  digits)  as 
prescribed  by  the  Postal  Service,  and 
which  meets  the  machinability, 
addressing,  and  barcoding 
specifications,  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service. 

The  temporary  classification  change 
that  took  effect  on  March  21, 1993  will 
terminate  at  10:01  a.m.  on  August  11, 
1993,  when  the  change  described  above 
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takes  efiect.  liraleinenting  regulations 
also  becOTM  eDsctive  on  August  11,  as 
noted  elsewhere  in  this  issue. 

StanWj  P.  Miras, 

Chief  Counsel,  LegislaUve. 

(FR  Doc  93-18838  Filed  8-5-93;  8:45  am] 
MUMO  COOS  ms-is-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

SeW  Regufartofy  Organizations; 
Chicago  Stock  Exchange, 
Incorporated;  Application  for  Unlisted 
Trading  PrlvUegea  In  «i  Over-the- 
Countar  leaue  and  to  Withdraw 
Unlisted  Trading  PrlvUegea  In  an  Over- 
the-Countar  iesM 

August  2. 1993. 

On  July  23, 1993,  the  Chicago  Stock 
Exchange,  Inc.  (“CHX**),  submitted  an 
application  for  unlisted  trading 
privileges  ("UTP”)  pursuant  to  section 
12(f)(1)(C)  of  the  Securities  Exchange 
Act  of  1934  ("Act”)  in  the  following 
over-the<ounter  ("OTC”)  secnirity,  i.e., 
a  secxirity  not  registered  under  S^tion 
12(b)  of  &e  Acd. 


FNcNo. 

Symbol 

Issuer 

7-10991  ..... 

LLTC 

Linear  TechrK>k>gy 
Corp.,  Common 
'  stock,  no  par 
value. 

The  above*referenced  issue  is  being 
applied  for  as  a  replacement  for  the 
following  secnirity,  whicdi  forms  a 
portion  of  the  Ex^ange’s  program  in 
whicdi  OTC  secnirities  are  being  traded 
pursuant  to  the  granting  of  UTP. 

The  CHX  also  applied  to  withdraw 
UTP  pursuant  to  S^ion  12(f)(4)  of  the 
Act  for  the  following  issue: 


FUeNo. 

Symbol 

Issuer 

7-10992  . 

MXTR 

Maxtor  Corp., 

Common  stcx^k. 

$.01  per  value. 

A  replacement  issue  is  being 
recpiested  due  to  lacdc  of  trading  activity. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  August  23, 1993, 
written  cxiimnents,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  cmpies  with 
the  Secretary,  Securities  and  ^change 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549. 

Commentators  are  asked  to  address 
whether  they  beUeve  the  requested  grant 
of  UTP  as  well  as  the  withdrawal  of 


UTP  would  be  consistent  with  Section 
12(f)(2).  which  requires  that,  in 
considering  an  applicaticn  for  extension 
or  withdrawal  of  UTP  in  an  OTC 
secnirity,  the  Commission  consider, 
among  other  matters,  the  public  trading 
activity  in  such  secnirity,  the  character 
of  sucdi  trading,  the  impac:t  of  sucdi 
extension  on  the  existing  markets  for 
sucdi  secnirity,  and  the  desirability  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
system. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-18791  Filed  8-5-93;  8:45  am] 
BUJJNO  CODE  SOIO-Ot-M 


Requests  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Office:  John  J.  Lane, 
(202) 272-5407 

Upon  written  request  copy  available 
from:  Secnirities  and  Excdiange 
Commission,  Public  Reference  Branch, 
Washington.  DC  20549-1002 

Extension 

Rule  15Aa-l;  Form  X-15AA-1:  File  No. 

270-24 

Rule  15Aj-l:  Forms  X-15AJ-1  and  X- 

15AJ-2:  File  No.  270-25 
Rule  17Ac3-l;  Form  TA-W:  File  No. 

270-96 

Rule  17Ad-10:  File  No.  270-265 
Rule  17f-2(c);  File  No.  270-35 
Rule  17f-2(d):  File  No.  270-36 
Rule  17f-2(e):  File  No.  270-37 
Rule  19b-4;  Form  19b-4:  File  No.  270- 

38 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission”)  has  submitted  for 
extension  of  Office  of  Management  and 
Budget  approval  of  rules  and  forms 
under  the  Secnirities  Exchange  Act  of 
1934  (15  U.S.C.  78  et  seq.). 

Rule  15Aa-l  and  Form  X-15AA-1 
provide  for  the  application  for 
registration  of  an  assocnation  as  a 
national  secnirities  association  or  as  an 
affiliated  securities  assocnation.  One 
respondent  incurs  an  annual  total  of  150 
burden  hours  complying  with  Rule 
15Aa-l. 

Rule  15Aj-l  and  Forms  X-15AJ-1 
and  X-15AJ-2  provide  for  registered 
secnirities  asscx:iations  to  file 
amendments  to  their  registration 
statements  to  reflecn  changes  made 
during  the  preceding  year  in  the 


information  contained  in  those 
statements.  One  respondent  incnirs  an 
annual  total  of  3  burden  hours 
complying  with  Rule  15A)-1. 

Rule  17Ac3-l  prescribes  filing 
requirements  for  registered  transfer 
agents  seeking  to  deregister.  Form  TA- 
W  implements  the  rule.  Approximately 
30  respondents  incnir  a  cumulative  total 
of  15  annual  burden  hours  complying 
with  Rule  17Ac3-l. 

Rule  17Ad-10  requires  transfer  agents 
to  create  and  maintain  accurate 
securityholder  files.  Approximately 
1800  recordkeepers  incur  a  total  of 
36,000  hours  complying  with  Rule 
17Ad-10. 

Rule  17f-2(c)  requires  registered 
national  securities  exchanges  and 
asscx:iations  to  submit  plans  for 
collecrting,  prcKiessing,  and  forwarding 
fingerprint  cards  to  the  FBI.  One 
respondent  incnirs  an  annual  total  one 
burden  hour  complying  with  Rule  17f- 
2(c). 

Rule  17f-2(d)  requires  members  of 
national  secnirities  exchanges,  brokers, 
dealers,  registered  transfer  agents,  and 
registered  clearing  agencies  to  maintain 
fingerprint  cards  processed  by  the  FBI, 
or  any  substitute  records  when  original 
fingerprint  cards  are  not  returned  %  the 
FBI.  These  records  must  be  maintained 
for  all  employees  for  the  term  of  their 
employment  plus  three  years. 
Approximately  9500  respondents  incnirs 
an  annual  total  burden  of  .75  hours 
complying  with  the  recordkeeping 
requirements  of  Rule  17f-2(d). 

Rule  17f-2(e)  requires  members  of 
national  secnirities  exchanges,  brokers, 
dealers,  registered  transfer  agents,  and 
registered  clearing  agencies  claiming 
exemptions  fi'om  the  fingerprint 
requirement  to  prepare  and  maintain  a 
statement  supporting  their  claim  for 
exemption.  Approximately  75 
respondents  incurs  an  annual  total 
bu^en  of  37.5  hours  complying  with 
the  requirements  of  Rule  17f-2(e). 

Rule  19b— 4  requires  the  various  self- 
regulatory  organizations  to  file  their  rule 
proposals  on  Form  19b-4.  A  total  of  25 
respondents  incur  an  annual  total  of 
12,390  burden  hours  complying  with 
Rule  19b— 4. 

The  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperwork  Reduc:tion  Ad  and  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the  address 
below.  Any  comments  conc:eming  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with 
Commission  rules  and  forms  should  be 


Federal  Register  /  Vol.  58.  No.  150  /  Friday,  August  6.  1993  /  Notices 


42117 


I  directed  to  John  J.  Lane.  Associate 
Executive  Director.  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington,  DC  20549  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget,  (Paperwork 
Reduction  Act  Nos.  3235-0030,  3235- 
0044, 3235-0151,  3235-0273,  3235- 
0029, 3235-0028,  3235-0031, 3235- 
0045),  room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  July  26. 1993. 

Mu^sret  H.  McFarland, 

Deputy  Secntary. 

[FR  Doc  93-18861  Filed  8-5-93;  8:45  am] 
BiLUNa  CODE  «ia-01-M 


Seif-Raguiatory  Organizations; 
Chicago  Stock  Exchange, 
incorporated;  Appiication  for  Uniisted 
Trading  PrivHej^  in  an  Over-tha> 
Counter  laaua  and  to  Withdraw 
Uniisted  TratMng  Priviieges  in  an  Over* 
the-Countar  laaua 

August  2, 1993. 

On  July  28, 1993,  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"),  submitted  an 
application  for  unlisted  trading 
privileges  (“UTP")  pursuant  to  Section 
12(f)(1)(C)  of  the  Seoirities  Exchange 
Act  of  1934  ("Act")  in  the  following 
over-the-counter  ("OTC”)  security,  i.e., 
a  sectirity  not  registered  under  Section 
12(b)  of  the  Act. 


File  No. 

Symbol 

Issuer 

7-11047 

OXHP 

Oxford  Health  Plans, 
Inc.,  Common 

Stock,  $.01  par 
viriue. 

The  above-referenced  issue  is  being 
applied  for  as  a  replacement  for  the 
following  security,  which  forms  a 
portion  of  the  Exchange's  program  in 
jivhich  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 

The  CHX  also  applied  to  withdraw 
UTP  pursuant  to  section  12(f)(4)  of  the 
Act  for  the  following  issue; 


FtieNo. 

Symbol 

Issuer 

7-11048 

CRGN 

Cnigin  Finandai, 

Common  Stock, 

$.0t  par  value. 

A  replacement  issue  is  being 
requested  due  to  lack  of  trading  activity. 


Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  August  23, 1993, 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549. 

Commentators  are  asked  to  address 
whether  they  believe  the  requested  grant 
of  UTP  as  well  as  the  withdrawal  of 
UTP  would  be  consistent  with  Section 
12(f)(2),  which  requires  that,  in 
considering  an  application  for  extension 
or  withdrawal  of  UTP  in  an  OTC 
security,  the  Commission  consider, 
among  other  matters,  the  public  trading 
activity  in  such  security,  the  character 
of  such  trading,  the  impact  of  such 
extension  on  the  exi.sting  markets  for 
such  security,  and  the  desirability  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
system. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-18790  Filed  8-5-93;  8:45  am] 
BiUMQ  cone  Nte-et-M 


[Release  No.  34-32703;  nie  No.  SR-PSE- 
92-37] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange,  Inc., 
Relating  to  Permartent  Approval  of  the 
Pacific  Options  Exchange  Trading 
System  ("POETS”)  Pilot  Program 

July  30. 1993. 

I.  Introduction 

On  October  30, 1992,  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  (“SEC”  or  "Commission”), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),i  and  Rule  19b-4  therevmder,^  a 
proposed  rule  change  seeking 
permanent  approval  of  its  automated 
options  trading  system  pilot  program 
designated  as  the  Pacific  Options 
Exchange  Trading  System  (‘‘POETS”).3 


1 1S  U.S.a  rsdbHD  (teas), 
a  17  CFR  24ai9b-«  (1882). 
a  POETS  i>  a  complstsly  automatsd  trading 
systam  compiiaad  id  an  automatic  axecution 
syatam,  an  optiona  order  routing  system  ("ORS"), 
an  on-line  limit  order  book  system  ("Auto-Book”), 
and  an  automatic  market  quote  update  system 
("Auto-Quote”).  The  Commission  approved  the 


Notice  of  the  proposal  to  grant 
permanent  approval  to  P^TS  and 
acceleration  of  the  provisions  in  the 
proposal  extending  tiie  pilot  program 
throu^  July  31, 1993,  appeal  in  the 
Federal  Register  on  July  7, 1993.'*  No 
comment  letters  were  received  on  the 
proposed  rule  change.  This  ordor 
approves  the  Exchange's  proposal. 

II.  Description  of  the  Proposal 

In  January  1990  the  Commission 
approved  P(%TS  on  a  pilot  basis.B 
Subsequently,  the  Commission 
approved  several  Exchange  proposals  to 
extend  the  pilot,  including,  most 
recently,  an  extension  through  July  31, 
1993.® 

As  noted  above,  POETS  is  an 
automated  trading  sjrstem  comprised  of 
an  automatic  execution  system,  ORS, 
Auto-Book,7  and  Auto-C)uot8.«  ORS 


PSE's  POETS  system  cm  a  six-month  pilot  basis  on 
January  18, 1980.  Sea  SocuritiM  Exchange  Act 
Release  No.  27633  (January  18, 1880).  95  FR  2466 
(order  approving  File  SR-PSE-88-26)  ("Pilot 
Approvd  Order”).  The  initial  six-montib  approval 
expired  on  July  22. 1880,  and  was  extoad^  until 
October  22. 1890,  in  oidw  to  allow  the  PSE  to 
complete  installation  of  the  system’s  hardware.  See 
Securities  Exchange  Act  Release  No.  28264  (July  26. 
1990),  55  FR  31272  (order  approving  File  No.  SR- 
PSE-90-28).  In  January  1991,  the  POETS  pilot 
program  was  extended  until  June  30, 1991.  See 
Securities  Exchange  Act  Release  No.  28778  Oanuary 
14, 1991),  56  FR  2576  (order  apjmjving  File  No.  SR- 
PSE-90-36).  In  April  1991.  the  Commissiim 
approved  the  PSE’s  proposal  to  implamoit  the 
system’s  automatic  and  semi-automatic  axecution 
features,  termed  ”Auto-Ex”  and  “semi-Aulo-Ex.” 
respectively,  on  a  floor-wide  basis,  and  to  extrad 
the  pilot  until  July  31. 1992.  See  Securitiaa 
Exchange  Act  Release  No.  29104  (April  18, 1991). 

56  FR  19134.  The  POETS  pilot  program  was 
extended  through  October  31, 1992.  See  Securities 
Exchange  Act  Rdease  No.  31027(August  12, 1992), 

57  FR  37179  (order  approving  File  No.  SR-PSE-82- 
26).  and  through  April  30, 1993.  See  Securities 
Exchange  Act  Release  Na  31935  (March  1, 1992), 

57  FR  12611  (order  approving  File  No.  SR-PSE-92- 
46).  Most  recently,  the  pilot  program  was  axtauded 
through  July  31. 1993.  See  Securities  Exchange  Act 
Rdaase  No.  32558  (June  30, 1993).  56  FR  36493 
(order  granting  partial  accelerated  approval  to  File 
No.  SR-PSE-92-37). 

•See  Securities  Exchange  Act  Release  No.  32556 
Oune  30. 1993).  56  FR  36493. 

s  See  Pilot  Approval  Order,  supra,  note  3. 

■  See  Securitiaa  Exchange  Act  Release  No.  32556, 
supra  note  3. 

r  Auto-Book,  the  on-line  limit  onter  boidi  function 
of  POETS,  eliminates  the  nee  of  the  physical  fila  of 
orders.  Auto-Book  allows  public  Limit  Order  Book 
("Book”)  staff  to  enter  update,  inquire,  delete, 
cancel  and  execute  Book  ordm.  Auto-Book  also 
allows  members  Anns  to  enter  cmicel.  update,  md 
inqiiire  about  their  public  customers'  Book  orders. 
Because  the  eligibility  raquiiements  for  Auto-Book 
are  the  same  as  for  tlm  manual  Book,  only  customer 
limit  orders  and  cabinet  orders  (oS-boerd 
transactions  that  are  normally  udliaad  to  pwmit  an 
investor  to  close  out  his  position  for  ona  dollar  per 
contract)  may  be  submit^  to  the  Book. 

B  Auto-Quote  allows  market  quotes  to  ba 
generated  systematically,  using  programmed 
theoredcai  models  and  variahla  critaria  which  ara 
entered  through  the  Auto<)uots  hmction  by  Book 

Coatiiiuad 
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permits  the  Exchange  to  accept,  edit, 
and  route  market  •  and  limit  orders  lo 
which  are  submitted  electronically  to 
the  Exchange  by  member  firms  for 
execution  at  market  prices  or  placement 
in  the  Book.  Cxinently,  all  eligible 
market  orders  and  marketable  limit 
orders  received  by  ORS  are  directed  to 
Auto*Ex.ti  In  determining  the  eligibility 
of  an  order  for  routing  to  Auto-Ex,  ORS 
utili2»8  order  size,  class,  and  series 
parameters.  Althou^  the  order  size 
parameter  may  be  cmanged  on  an  issue- 
by-issue  basis  by  authorized  Exchange 
staff  pursuant  to  an  Options  Floor 
Trad^g  Committee  (“OFTC") 
determination,  the  maximum  order  size 
for  execution  through  Auto-Ex  or  semi- 
Auto-Ex  is  ten  contracts.i> 

In  full  Auto-Ex,  an  incoming  eligible 
market  or  marketable  limit  order  is 
priced  and  executed  automatically  at 
the  displayed  market  bid  or  offer.  A 
participating  market  maker  is 
designated  as  contra-side  to  an  Auto-Ex 
order.13  Participating  market  makers  are 
assigned  by  Auto-Ex  on  a  rotating  basis, 
with  the  first  market  maker  selected  at 
random  from  the  list  of  signed-on 
maricet  makers.  Auto-Ex  preserves  Book 
priority  in  all  options.'*  If  Auto-Ex 


(tall  KUriLot  quotM  are  eotered  into  the  trading 
tyttem  and  need  to  update  the  icieen  information 
on  the  monitors  abore  the  trading  floor. 

•A  maricet  order  is  an  order  to  buy  or  sell  a  stated 
amount  of  a  security  at  the  most  advantageous  price 
obtainable  after  the  order  is  represented  in  the 
trading  crowd. 

10  A  limit  ord«  is  an  order  to  buy  or  sell  a  stated 
amount  of  a  security  at  a  specified  price. 

11  Auto-Bx  and  semi-Auto-Ex  have  been 
implemeoted  on  a  floor-wide  basis.  The  Exchange 
notes  that  although  the  semi-Auto-Ex  function 
exists,  it  is  not  u^  at  this  time  because  the  PSE 
believes  that  the  full  Auto-Ex  function  is  bett«r 
suited  to  members'  needs  (e.g.,  bster  executions 
and  {nice  reports).  See  "R^rt  of  the  Pacific  Stock 
Exchange  on  the  Status  of  its  POETS  Pilot 
Program,"  dated  September  18, 1992  ("Pilot 
Repoit")^  In  semi-Auto-Ex,  an  order  entered  into 
ORS  would  be  delivered  to  Book  staff,  who  would 
call  for  a  marimt  in  flie  particular  optioru  class  and 
series.  If  a  mariwt  maker  bettered  the  market.  Book 
staff  would  execute  the  trade  with  the  market  maker 
or  allocate  the  trade  among  market  makers.  If  no 
one  in  the  crowd  updated  the  displayed  market 
quote.  Book  staff  would  execute  die  trade  against 
me  screen. 

IS  See  Pilot  Approval  Order,  supra  note  3.  As  the 
Commission  not^  in  the  Pilot  Approval  Order,  if 
die  PSE  plaiu  to  increase  the  size  of  orders  eligible 
for  automadc  execudcm  above  ten  contracts,  or 
plaiu  to  modify  the  types  of  orders  that  are  eligible 
for  automatic  execution  and/or  other  POETS' 
sirstenu,  the  Exrtmng*  must  file  a  proposed  rule 
change  with  the  Commission  pursuant  to  section 
19(b)(1)  of  the  Act 

1*  Any  Exchange  member  vdio  is  a  registered 
market  maker  acting  in  the  capacity  of  either  an 
individual  market  maker  or  a  joint  account 
participant  is  eligible  to  be  logged  onto  Auto-Ex  as 
a  contra-broker. 

14  Under  nmmal  conditions,  orders  entered  into 
Auto-Book  via  ORS  and  orders  placed  with  an 
Order  Book  Official  for  manual  entry  into  Auto- 
Book  receive  priority  ovor  other  bids  or  offers  at  an 


determines  that  the  Book  price  is  at  or 
better  than  the  market  quote,  the  Auto- 
Ex  order  is  executed  against  the  Book. 

The  Exchange’s  Pilot  Report  states 
that,  as  of  August  1992,  approximately 
20%  of  the  Ei^ange’s  daily  options 
order  flow  was  routed  through  ORS, 

43%  of  all  option  series  were  eligible  for 
automatic  execution,  and  approximately 
13.5%  of  those  Auto-Ex  eligible  trades 
where  traded  throu^  Auto-Ex. 

All  non-marketable  limit  orders  are 
directed  to  Auto-Book,  which  prioritizes 
the  orders  in  the  on-line  Book  based 
upon  limit  price  end  time  received 
within  each  series,  with  separate 
priority  for  buy  and  sell  orders.  In  order 
to  be  eligible  for  Auto-Book  an  order 
must  be  for  a  member  firm’s  customer’s 
account,  and  the  order  must  meet 
certain  size  requirements  determined  by 
the  OFTC.  When  a  new  order  is  entered 
on  Auto-Book,  the  system  verifies  the 
current  best  Book  bid/ask  for  the  series 
and  automatically  updates  the  Book  bid/ 
ask  and  size  if  the  limit  price  entered  is 
at  or  better  than  the  bid/ask  resting  on 
the  Book.  Auto-Book  automatically 
compares  the  market  bid/ask  field  to  the 
Book  bid/ask  whenever  the  current 
market  quote  or  Book  quote  changes  for 
a  specific  series.  When  the  Book  bid/ask 
is  at  or  better  than  the  market  the  system 
signals  both  the  trading  crowd  and  Book 
staff  that  there  is  a  customer  trade  that 
should  be  given  priority.  The  booked 
order  is  then  executed  automatically 
against  the  displayed  market  quote. 

As  noted  above,  the  Exchange  has 
submitted  a  Pilot  Report  to  the 
Commission.18  The  PSE  believes,  as 
evidenced  by  the  Pilot  Report,  that 
POETS  is  a  viable  and  effective  trading 
system.  Specifically,  the  PSE  believes 
that  POETS  has  provided,  and  continues 
to  provide,  substantial  benefits  to  the 
investing  public,  including  the  on-line 
updating  of  quotations,  increased  speed 
and  accuracy  in  the  execution  and 
reporting  of  trades,  and  improved 
accuracy  and  accessibility  of  trade 
information.  ’The  PSE  believes  that 
POETS  has  contributed  to  the  quality 
and  integrity  of  the  Exchange’s  options 
markets  and  notes  that  there  have  been 
no  capacity  problems  with  POETS 
during  the  operation  of  the  pilot 
program.  In  addition,  the  Exchange 
states  that  it  has  received  no  formal 
complaints  about  POETS,  nor  has  the 


inferior  price.  During  fast  market  conditions, 
however,  as  determined  by  the  Chairman  of  the 
Exchange  or  his  nominee,  an  order  will  not  gain 
time  priority  imtil  it  is  entered  into  the  system. 
Once  orders  have  been  placed  electronically  into 
the  system,  book  priority  is  maintained  at  all  times 
under  Auto-Book. 

IS  See  Pilot  Report,  supra  note  11. 

IS  See  Pilot  Report,  supra  note  11. 


Exchange  taken  any  disciplinary  action 
against  a  member  for  activities  involving 
POETS. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5)  and 

llA.'o 

Based  upon  the  representations  made 
by  the  PSE  in  the  Pilot  Report,  the 
Ciommission  believes  that  POETS  has 
benefited  public  customers  and  PSE 
member  firms  by  enabling  the  Exchange 
to  provide  on-line  updating  of  market 
quotes,  more  efficient  execution  of 
customer  orders,  and  faster,  more 
accurate  trade  information  reports.'s 
The  Commission  believes  that  the 
enhanced  efficiency  of  order  processing 
resulting  from  POETS  has  helped  to 
ensure  &e  depth  and  liquidity  of  the 
PSE’s  options  markets  and,  in  addition, 
that  POETS  has  enabled  the  Exchange  to 
develop  more  accurate  and  timely  audit 
trails,  thereby  helping  the  PSE  to 
maintain  the  integrity  of  its  markets. 

With  regard  to  tne  specific 
components  of  POETS,  the  Commission 
believes  that  the  automatic  execution 
and  on-line  Book  features  of  POETS 
have  benefited  public  customers  by 
providing  a  more  efficient  method  of 
executing  small  market  and  limit  orders 
in  PSE  options,  and  by  allowing  public 
customers  to  receive  immediate 
executions  and  nearly  instantaneous 
confirmations  of  orders  executed 
through  Auto-Ex.  The  (Commission 
believes  that  Auto-Ex  has  benefited 
public  customers  by  ensuring  that  a 
POETS  order  will  be  executed  at  the 
current  disseminated  quotation.  In 
addition,  the  Commission  believes  that 
the  on-line  Book  has  benefited  investors 
because,  as  noted  in  the  Pilot  Report, 
the  Book  function  allows  the  Exchange’s 
members  to  place  customer  limit  orders 
in  the  Book  so  that  Book  staff  are 
responsible  for  executing  those  orders  at 
the  best  possible  market  price.  These 
orders  are  given  priority  for  execution 
over  any  other  incoming  orders  at  that 
price  once  the  bid  or  offer  is  announced 
and  di^layed  to  the  crowd.^o 
The  (Commission  continues  to  believe, 
as  it  found  in  the  Pilot  Approval  Order, 
that  Auto-Ex  reduces  the  number  of 
transactions  that  require  manual 


IMS  U.S.C.  78f(b)(5)  (1988). 
i»15U.S.C.  78k-l  (1982). 

IV  See  Pilot  Report,  supra  note  11. 

20  See  Pilot  Report,  supra  note  11.  The  Pilot 
Report  states  that  as  of  August  1992, 7.20%  of  all 
trades  were  executed  with  the  on-line  Book. 
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execution  on  the  Exchange  floor, 
thereby  providing  an  opportunity  for 
increased  efficiency  in  the  handling  of 
non-PCKTS  cnders,  eapedaily  large 
orders  where  floor  brolcer  intervention  is 
more  likely  to  be  necessary.  In  addition, 
the  Commission  believes  that  by 
automating  the  processing  of  market  and 
limit  orders,  all  parties  to  a  trade  have 
benefited  from  the  enhanced  accuracy 
and  timeliness  of  the  price  reports  and 
trade  comparison  process. 

The  Pilot  Report  states  that  Auto-Ex 
has  enhanced  ^e  efficiency  and 
accuracy  of  order  execution  oh  the  PSE 
in  that: 

(1)  Orders  that  are  entered  through 
ORS  are  executed  instantaneously; 

(2)  The  system  produces  a  report 
wffich  allows  member  firms  to  report  a 
fill  of  an  Auto*Ex  order  to  the  customer 
immediately  after  execution; 

(3)  An  incoming  order  seciues  a 
giiaranteed  execution  at  the  current 
disseminated  quotation; 

(4)  Orders  that  are  routed  to  the  Book 
receive  priority  in  execution  over  other 
incoming  orders  once  their  criteria  for 
execution  have  been  met;  and 

(5)  Orders  which  are  not  eligible  for 
execution  through  Auto-Ex  are  re-routed 
instantly  to  the  designated  default 
location  for  immediate  handling. 

The  Pilot  Report  finds  that  POETS  has 
also  enhanced  the  efficiency  of  order 
execution  for  manual  orders  in  that:  (1) 
Price  reporting  and  some  trade  matching 
are  performed  electronically  by  the 
system  upon  execution  of  an  order,  so 
that  all  customers  receive  faster  and 
more  accurate  price  reports:  (2)  because 
POETS  reduces  the  paper  flow  in 
trading  crowds,  larger  orders  that  must 
be  executed  manually  receive  greater 
attention  by  staff  and  traders;  and  (3) 
problems  in  trade  matching  can  be 
discovered  and  remedied  more  quickly, 
thereby  reducing  the  market  risk  to 
member  firms  if  price  adjustments  are 
necessary.  The  PSE  notes  that  the 
reduction  hi  paper  flow  for  small  orders 
also  provides  for  more  efficient  order 
execution  in  fast  markets.21 

In  sum,  the  Commission  believes  that 
the  enhanced  efficiency  of  order 
processing  resulting  from  POETS, 
together  with  the  immediacy  and 
certainty  of  order  execution  obtained 
through  AutoEx,  has  strengthened  the 
PSE’s  markets  and  provides  resulting 
benefits  to  market  participants.  The 
Commission  also  believes  that  the 
system’s  automated  order  routing  has 
enhanced  the  accuracy  of  the  PSE’s 
audit  trail,  thereby  helping  to  increase 
the  eflectiveness  of  the  Exchange’s 
siuveillance  procedures  in  detecting 


31  S«e  Pilot  Report  supra  note  11. 


trading  abuses  on  the  Exchange’s 
options  floor. 

In  this  regard,  the  Commission 
believes  that  POETS  has  provided  the 
Exchange's  Market  Surveillance 
Department  with  more  accurate  trade 
information.  Specifically,  the  Pilot 
Report  indicates  that  PC^TS  provides 
the  Exchange’s  Surveillance  Department 
with  faster,  more  accurate,  and  more 
complete  trade  information  than  was 
available  previously,  thereby  allowing 
the  Exchange  to  develop  more  accurate 
and  timely  audit  trails.  In  addition, 
because  the  system  provides  the  time- 
stamp  when  an  order  is  executed,  the 
risk  of  human  error  is  reduced  and  the 
Exchange’s  Time  and  Sales  Reports  are 
faster  and  more  accurate.  In  addition, 
POETS  generates  information  on  maiket 
conditions  that  appear  in  the  Exchange’s 
Times  and  Sales  Reports,  thereby 
allowing  the  Times  and  Sales  Reports  to 
provide  a  more  reelistic  picture  of  the 
trading  environment  at  the  time  a 
transaction  occurred.22 

As  the  Commission  stated  in  its  Pilot 
Approval  Order,  the  Commission  has 
recommended  that  options  exchanges 
ensure  that  their  automated  systems 
remain  operational  during  periods  of 
market  volatility  and  volume  surges,  as 
well  as  dmring  normal  periods.  To  this 
end,  the  PSE  originally  developed  the 
POETS  system  assuming  a  capacity 
requirement  consistent  with  “record” 
PSE  volume.23  The  Commission  notes 
that  as  of  August  1992,  the  PSE  has 
indicated  that  the  year-to-date 
availability  of  PC^TS  was  99.96% 
and  that  there  have  been  no  significant 
system  outages  or  failures  since  that 
time.25 

In  addition  to  operational  concerns 
associated  with  automated  execution 
systems,  the  Commission  has 
recommended  that  the  self-regulatory 
organizations  take  steps  to  ensure 
adequate  market  maker  participation  in 
their  systems.  As  the  Commission  found 
in  its  Pilot  Approval  Order,  the  PSE  has 
designed  POETS  so  that  it  will  be 
operational  at  all  times  after  opening 
rotation,  except  for  rate  exceptional 
circumstances.  First,  the  system  has 
built-in  market  maker  participation,  in 
that  the  market  makers  are  the  system’s 
contra-brokers,  unless  the  Book  or 
crowd  quote  represents  the  displayed 
quote.  Second,  the  PSE  has  imposed 


33  See  Pilot  Report,  supra  note  11. 

33  See  Pilot  Approval  Order,  supra  note  3. 

3«  See  Pilot  Report,  supra  note  11. 

3s  Telephone  conversation  betwem  Michael  D. 
Pierson,  Senior  Attorney,  Market  Regulations,  PSE, 
and  Yvonne  Fraticelli,  Staff  Attorney,  Options 
Branch,  Division  of  Market  Regulation.  Ck>mmission 
on  )uly  28, 1993  (“July  26  Telephone 
Conversation"). 


requirements  to  ensure  adequate  market 
maker  participation,  in  particular,  any 
market  maker  logging  onto  the  system 
for  a  particular  opthms  class  during  an 
expiration  month  must  log  onto  the 
system  in  that  options  class  whenever 
he  is  in  the  trading  crowd,  until  the  next 
expiration.  In  addition,  if  at  any  time 
there  is  inadequate  participation  in  a 
particular  options  cuss,  the  OFTC  may 
require  market  makers  who  are  mendiers 
of  a  trading  crowd  to  log  onto  Auto-Ex 
absent  reasonable  justification  or  excuse 
for  non-participation.  The  Exchange 
may  pursue  either  disciplinary  or 
remedial  action  against  any  member 
who  fails  to  comply  with  these 
requirements. » 

Finally,  the  Commission  notes  that 
the  PSE  has  received  no  formal 
complaints  in  coimection  with  POETS, 
and  has  taken  no  disciplinary  action 
against  a  member  for  activities  involving 
the  system.27 

rV.  Conclusion 

Based  upon  the  PSE’s  experience  with 
the  pilot  program,  the  Commission 
believes  that  POETs  has  provided 
significant  benefits  to  the  Exchange’s 
public  customers  and  has  enhanced  the 
efficiency  of  the  PSE’s  options  markets. 
For  the  reasons  stated  almve,  the 
Commission  believes  that  the  proposal 
to  grant  permanent  approval  to  POETS 
is  consistent  with  the  requirements  of 
Sections  6  and  llA  of  the  Act  and  the 
rules  and  regulations  thereimder. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.^s  that  the 
proposal  (File  No.  SR-^SE-92-37)  to 
grant  permanent  approval  to  POETS  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority, 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-18860  Filed  8-5-93;  8:45  ami 
BiuiNa  cooc  soie-oi-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Index  of  Administrator'*  Decision  and 
Orders  in  Civlt  Penalty  Actions; 
Publications 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  publication. 


3s  See  Pilot  Approval  Ordar,  supra  nota  3. 

37  See  )uly  28  Telephone  Conversation,  supra 
note  2S. 

3"  15  U.S.C  78s(b)(2)  (1982). 

30 17  CFR  200.30-3(aMl2)  (1982). 
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SUMMARY:  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Adn^istrator’s  decisions 
and  orders  in  civil  penalty  cases.  The 
FAA  is  publishing  an  index  by  order 
number,  a  subject-matter  index,  and 
case  digests  that  contain  identifying 
information  about  the  final  decisions 
and  orders  issued  by  the  Administrator. 
These  indexes  and  digests  will  increase 
the  public's  awareness  of  the 
Administrator’s  decisions  and  orders 
and  will  assist  litigants  and 
practitioners  in  their  research  and 
review  of  decisions  and  orders  that  may 
have  precedential  value  in  a  particular 
dvil  penalty  action.  Publication  of  the 
index  by  order  number,  as 
supplemented  by  the  subject  matter 
index,  ensiues  that  the  agency  is  in 
compliance  with  statutory  indexing 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  S.  Dillman,  Assistant  Chief 
Counsel  for  Litigation  (AGC-400), 
Federal  Aviation  Administration.  701 
Pennsylvania  Avenue  NW.,  suite  925, 
Washington,  DC  20004:  Telephone  (202) 
376-6441. 

SUPPLEMENTARY  INFORMATION:  The 
Administrative  Procedure  Act  requires 
Federal  agencies  to  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  containing 
identif^ng  information  regarding 
materials  required  to  be  made  available 
or  published.  5  U.S.C.  552(a)(2).  In  a 
notice  issued  on  July  11, 1990,  and 
published  in  the  Federal  Register  (55 
FR  29148;  July  17, 1990),  the  FAA 
annoimced  the  public  availability  of 
several  indexes  and  summaries  that 
provide  identifying  information  about 
the  final  decisions  and  orders  issued  by 
the  Administrator  under  the  FAA’s  civil 
penalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
appeals  of  civil  penalty  actions.  14  CFR 
part  13,  subpart  G.  The  FAA  maintains 
an  index  of  the  Administrator’s 
decisions  and  orders  in  civil  penalty 
actions  organized  by  order  number  and 
containing  identifying  information 
about  each  decision  or  order.  The  FAA 
also  maintains  a  subject-matter  index, 
and  digests  organized  by  order  number. 


In  a  notice  issued  on  October  26, 

1990,  the  FAA  published  these  indexes 
and  digests  for  all  decisions  and  orders 
issued  by  the  Administrator  through 
September  30, 1990.  55  FR  45984; 
October  31, 1990.  The  FAA  announced 
in  that  notice  that  it  would  publish 
supplements  to  these  indexes  and 
digests  on  a  quarterly  basis  (i.e.,  in 
January,  April,  July,  and  October  of  each 
year).  The  FAA  announced  further  in 
that  notice  that  only  the  subject-matter 
index  would  be  published  cumulatively, 
and  that  both  the  order  number  index 
and  the  digests  would  be  non- 
cumulative. 

Since  that  first  index  was  issued  on 
October  26, 1990  (55  FR  45984;  October 
31, 1990),  the  FAA  has  issued 
supplementary  notices  containing  the 
quarterly  indexes  of  the  Administrator’s 
civil  penalty  decisions  as  follows: 


Dates  of  quarter 

Federal  Register  publica¬ 
tion 

10/1/90-12/31/90 
1/1/91-3/31/91  ... 
4/1/91-6/30/91  ... 
7/1/91-9/30/91  ... 
10/1/91-12/31/91 
1/1/92-3/31/92  ... 
4/1/92-6/30/92  ... 
7/1/92-9/30/92  ... 
10/1/92-12/31/92 
1/1/93-3,'31/93  ... 

56  FR  44886:  2/6/91 

56  FR  20250;  5/2J9^ 

56  FR  31984;  7/12/91 

56  FR  51735;  10/15/91 

57  FR  2299;  1/21/92 

57  FR  12359;  4/9/92 

57  FR  32825;  7/23/92 

57  FR  48255;  10/22/92 

58  FR  5044;  1/19/93 

58  FR  21199;  4/19/93 

In  the  notice  published  on  January  19, 
1993,  the  Administrator  announced  that 
for  the  convenience  of  the  users  of  these 
indexes,  the  order  number  index 
published  at  the  end  of  the  year  would 
reflect  all  of  the  civil  penalty  decisions 
for  that  year.  58  FR  5044;  1/19/93.  The 
order  number  indexes  for  the  first, 
second,  and  third  quarters  would  be 
non-cumulative. 

As  noted  at  the  beginning  of  the 
subject  matter  index  and  the  digests, 
these  indexes  and  digests  do  not 
constitute  legal  authority,  and  should 
not  be  cited  or  relied  upon  as  such.  The 
indexes  and  digests  are  not  intended  to 
serve  as  a  substitute  for  proper  legal 
research.  Parties,  attorneys,  and  other 
interested  persons  should  always 
consult  the  full  text  of  the 
Administrator’s  decisions  before  citing 
them  in  any  context.  The 


Administrator’s  final  decisions  and 
orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  all  FAA  legal  offices.  (The 
addresses  of  the  FAA  legal  offices  are 
listed  at  the  end  of  this  notice.) 

In  addition,  the  Administrator’s  final 
decisions  and  orders  have  been 
published  by  commercial  publishers 
and  are  available  on  computer 
databases.  (Information  about  these 
commercial  publications  and  computer 
databases  is  provided  at  the  end  of  this 
notice.) 

Civil  Penalty  Actions — Orders  Issued 
By  the  Administrator 

Order  Number  Index 


(This  index  includes  all  decisions  and 
orders  issued  by  the  Administrator  from 
April  1, 1993  to  June  30, 1993.) 


Order  No.  (service 
date) 

Name  and  docket  No. 

93-15  . 

Mark  Brown. 

(4/22/93)  . 

CP92WP0036. 

93-16  . 

Millon  /Ur. 

(4/30/93)  . 

CP92S00376. 

93-17  . 

Burton  D.  Metcalf. 

(6/10/93)  . 

CP91NM0066. 

93-18  . 

Westair  Commuter 
Airlines. 

(6/10/93)  . 

CP92NM0042. 

93-19  . 

Pacific  Sky  Supply. 

(6/10/93)  . 

CP91NM0319. 

93-20  . 

Douglas  V.  Smith. 

(6/16/93)  . 

CP92CE0492. 

93-21  . 

Delta  Air  Lines. 

(6/24«3)  . 

CP92SO0523. 

96-22 . 

Katherine  M. 
Yannotone. 

(6/25/93)  . 

CP91CE0201. 

Civil  Penalty  Actions — Decisions  Issued 
By  the  Administrator 

Subject  Matter  Index 

(Current  as  of  June  30, 1993) 

This  index  does  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  This  index  is  not 
intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator’s  decisions  before  citing 
them  in  any  context. 


Administrative  Law  Judges — Power  and  Au¬ 
thority: 

Continuance  of  hearing . 

Credibility  findings  . . 

Default  Judgment . . . 

Discovery  . 

Granting  extensions  of  time . 

Hearing  location  . 

Hearing  request  . 


91-11  Continental  Airlines:  92-29  Haggland. 

90- 21  Carroll:  92-3  Park;  93-17  Metcalf. 

91- 11  Continental  Airlines;  92-47  Cornwall. 

89- 6  American  Airlines;  91-17  KDS  Aviation:  91-54  Alaska  Airlines:  92  -46  Sutton-Sautter; 
93-10  Costello. 

90- 27  Gabbert. 

92- 50  Cullop. 

93- 12  Langton. 
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Initial  Decision  . 

Jurisdiction  . ^ . 

Motion  for  Decision  . 

Notice  of  Hearing  . 

Sanction . 

Vacating  initial  decision . 

Agency  Attorney . 

Air  Ca^en 

Agent/independent  contractor  of . 

Careless  of  Reckless  . 

Employee . . . 

Aircraft  M^ntenance . 

After  certificate  revocation . 

Aircraft  Records: 

Aircraft  Operation . 

Maintenance  Records . 

"Yellow  tags"  . 

Airmen: 

Pilote  . 

Altitude  deviation  . 

Careless  or  Reckless  . 

Flight  time  limitations  . 

Follow  ATC  Instruction . 

Low  Flight  . 

Air  Operations  Area  (AOA): 

Air  Carrier  Responsibilities  . 

Airport  Operator  Responsibilities  . 

Badge  Display . 

Definition  of  . 

Exclusive  Areas  . 

Airport  Security  Program  (ASP): 

Compliance  with  . 

Airports: 

Airport  Operator  Responsibilities . 

Air  Traffic  Control  (ATC): 

Error  as  mitigating  foctor . 

Error  as  exonerating  foctor . 

Ground  Control  . 

Local  Control . 

Tapes  ft  Transcripts  . 

Airworthiness  . 

Amicus  Curiae  Briefs  . 

Answer. 

What  constitutes . 

Appeals  (See  also  Timeliness;  Mailing  Rule): 

Briefo,  Generally . 

Additional  Appeal  Brief . 

Appellate  arguments . 

Court  of  Appeals,  appeal  to  (See  Federal 
Courts).  "Good  Caiise"  for  Late-Filed 
Brief  or  Notice  of  Appeal. 

Appeal  dismissed  as  moot  after  com¬ 
plaint  withdrawn. 

Motion  to  Vacate  construed  as  a  brief . 

Perfecting  an  Appeal . 

Extension  of  Time  for  (good  cause  for) . 

Failure  to  . 


What  Constitutes . 

Service  of  brief: 

Failure  to  serve  other  party . 

Timeliness  of  Notice  of  Appeal 


92-1  Costello:  92-32  Barnhill. 

90-20  Degenhardt;  90-33  Cato;  92-1  Costello;  92-32  Barnhill. 

92-73  Wyatt;  92-75  Beck;  92-76  Safety  Equipment;  93-11  Merkley. 

92- 31  Eaddy. 

90-37  Northwest  Airlines;  91-54  Alaska  Airlines. 

90-20  Degenhardt;  92-32  Barnhill. 

93- 13  Medel. 

92-70  USAir. 

92- 48.  USAir,  92-70  USAir,  93-18  Westair  Commuter. 

93- 18  Westair  Commuter. 

90- 11  Thundeibird  Accessories;  91-8  Watts  Agricultural  Aviation. 

92-73  Wyatt. 

91- 8  Watts  Agricultural  Aviation. 

91-8  Watts  Agricultural  Aviation. 

91-8  Watts  Agricultural  Aviation. 

91- 12  ft  91-31  Terry  ft  Menne;  92-8  Watkins;  92-49  Richardson  ft  Shimp;  93-17  Metcalf. 

92- 49  Richardson  ft  Shimp. 

91-12  ft  91-31  Terry  ft  Menne;  92-8  Watkins;  92-49  Richardson  ft  Shimp;  92-47  Com* 
wall:  93-17  Metcalf. 

93- 11  Merkley. 

91- 12  ft  91-31  Terry  ft  Menne;  92-8  Watkins;  92-49  Richardson  ft  Shimp. 

92- 47  Cornwall;  93-17  Metcalf. 

90-19  Continental  Airlines;  91-33  Delta  Air  Lines. 

90- 19  Continental  Airlines;  91-4  [Airport  Operator);  91-18  [Airport  Operator);  91-40  [Air¬ 
port  Operator);  91-41  [Airport  Operator);  91-58  [Airport  Operator). 

91- 4  [Ai^rt  Operator);  91-33  Delta  Air  Lines. 

90-19  Continental  Airlines;  91-4  [Airport  Operator);  91-58  [Airport  Operator). 

90- 19  Continental  Airlines;  91-4  (Airport  Operator);  91-58  (Airport  Operator). 

91- 4  [Airport  Operator):  91-18  [Airport  Operator);  91-40  [Airport  Operator);  91-41  [Air¬ 
port  Operator);  91-58  [Airport  Operator). 

90- 12  Continental  Airlines;  91-4  (Airport  Operator);  91-18  [Airport  Operator);  91-40  [Air¬ 
port  Operator);  91-41  [Airport  Operator);  91-58  [Airport  Operator). 

91- 12  ft  91-31  Terry  ft  Menne. 

91-12  ft  91-13  Terry  ft  Menne;  92-40  Wendt. 

91-12  Terry  ft  Menne;  93-18  Westair  Commuter. 

91-12  Terry  ft  Meime. 

91-12  Terry  ft  Menne;  92-49  Richardson  ft  Shimp. 

91- 8  Watts  Agricultural  Aviation;  92-10  Flight  Unlimited;  92-48  USAir;  92-70  USAir. 
90-25  Gabbert. 

92- 32  Barnhill;  92-75  Beck. 

89- 4  Metz;  91-45  Park;  92-17  Guiffrida;  92-19  Cornwall;  92-39  Beck. 

92-3  Park;  93-5  Wendt;  93-6  Westair  Conunuter. 

92-70  USAir. 

90- 3  Metz;  90-27  Gabbert;  90-39  Hart;  91-10  Graham;  91-24  Esau;  91-48  Wendt;  91-50  ft 
92-1  Costello:  92-3  Park;  92-17  Giuffiida;  92-39  Beck;  92-41  Moore  ft  Sabre  Associates; 

92-52  Beck;  92-57  Detroit  Metro;  Wayne  Co.  Airport;  92-69  McCabe. 

92-9  Griffin. 

91- 11  Continental  Airlines. 

92- 17  Giuffiida;  92-19  Cornwall;  92-39  Beck. 

89-8  Thimderbird  Accessories;  91-26  Britt  Airways:  91-32  Bargen;  91-26  Britt  Airways; 

91-50  Costello:  93-2  Wendt;  93-3  Wendt. 

89-1  Gressani;  89-7  Zenkner,  90-11  Thunderbird  Accessories;  90-35  P.  Adams;  90-39 
Hart:  91-7  Pardue;  91-10  Graham;  91-20  Bargen;  91-43  Delta  Air  Lines;  91-44  Delta  Air 
Lines;  91-46  Delta  Air  Lines;  91-47  Delta  Air  Lines;  92-11  Aliiin;  92-15  Dillman;  92-18 
Bargen;  92-34  Carrell;  92-35  Bay  Land  Aviation;  92-36  Southwest  Airlines  Co.;  92-45 
O’Brien;  92-56  Montauk  Caribbean  Airways;  92-67  USAir;  92-68  Weintraub;  92-78 
TWA;  93-7  Dunn;  93-8  Nunez;  93-20  Smith. 

89-4  Metz;  90-27  Gabbert:  91-45  Park;  92-7  West;  92-17  Giuffiida;  92-39  Beck;  93-7 
Duim. 


92-17  Giuffiida;  92-19  Cornwall. 

90-3  Metz;  90-39  Hart,  91-50  Costello;  92-7  West;  92-69  McCabe. 
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Withdrawal  of 


“Attempt”  . . . 

Attorney  Feea  (See  EAJA): 

Aviaticm  Safety  Repenting  System  ............ 

Bankruptcy  . 

Certificates  and  inspection  authcnizatkms: 

Surrender  when  revoked  . 

Qvil  Air  Security  National  Airport: 

Inspection  Program  (CASNAIP)  . 

Civil  Penalty  Amount  (See  Sanction): 

Qosing  Argument  (See  Final  Oral  Argument): 

CoUatwal  Estoppel  . 

Complaint: 

Complainant  Bound  By . . 

Failure  to  File  Timely  Answer  to . 

Timeliness  of . 

Compliance  k  Enforcement  Program: 

(FAA  Order  Na  21S0.iA) . . 

Sanction  Guidance  Table . 

Concealment: 

Of  Weapons  . . . . . 

Consolidation  of  Cases . 

Continuance  of  Hearing  . 

Corrective  Action  (See  Sanction): 

Credibility  of  Witnesses: 

Deference  to  AL) . 

Expert  witnesses . 

De  fecto  answer  . 

Deliberative  Process  Privilege . 

Deterrence  . . 

Discovery: 

Deliberative  Process  Privilege  . . 

Depositions  . . . 

Notice  of . 

Failure  to  Produce  . . 

Sanctions  for . 

Of  Investigative  Pile  in  Unrelated  Case  .. 
Due  Process: 

Before  finding  a  violation . 

Violation  of . 

EAJA: 

Adversary  Adjudication . 

Further  proceedings . . 

Jurisdiction  over  appeal  . . 

Prevailing  party . 

Substantial  Justification  . . 

Ex  Parte  Communications . 

Extension  of  Time: 

By  Agreement  of  Parties  . . 

Dismissal  by  Decisionmaker . 

“Good  Cause”  for . . 

Objection  to  . 

Who  may  grant . 

Federal  Courts  . . . 


89-2  Lincoln-Walker;  89-3  Sittko;  90-4  Nordrum;  90-5  Sussman;  90-6  Dabeghian;  90-7 
Steele;  90-8  Jenkins:  90-9  Van  Zandt;  90-13  O'Dell;  90-14  Miller,  90-28  Puleo;  90-29 
Sealander  90-30  Steidinger;  90-34  D.  Adams;  90-40  ft  90-41,  Westair  Commuter  Air¬ 
lines;  91-1  Nestor,  91-8  jemes;  91-6  Lowery:  61-13  Kreamer,  91-14  Swanton;  91-15 
Knipe;  91-18  Lopez;  61-19  Bayer,  01-21  Britt  Airways;  01-22  Omega  Silicone  Co.;  91- 
23  Contiiwntal  Airlines;  91-25  Sanders;  91-27  Delta  Air  Lines;  91-28  Continental  Air¬ 
lines;  91-20  Smith;  91-34  GASPRO;  01-35  M.  Graham;  91-36  Howard;  91-37  Vereen; 

91- 39  America  West;  91-42  Pony  Express;  91-49  Shields;  91-56  Mayhan;  91-57  Britt 
Airways;  61-59  Griffin;  91-60  Brinton;  62-2  Koller;  92-4  Delta  Air  Linas;  92-6  Rothgeb; 

92- 12  Bertetto;  92-20  Delta  Air  Lines;  92-21  Cronberg;  92-22  Delta  Air  Lines;  92-23 
Delta  Air  Lines;  02-24  Delta  Air  Lines;  92-25  Delta  Air  Lines;  92-26  Delta  Air  Lines; 
92-28  Delta  Air  Lines;  92-33  Pwt  of  Authority  of  NY  ft  NJ;  92-42  Jayson;  92-43  Delta; 
92-44  Owens;  02-53  Humble;  92-54  Northwest  Airlines;  92-55  Northwest  Airlines;  92- 
60  Costello;  02-61  Romerdahl;  92-62  USAir;  92-63  Schaefer;  92-64  Delta  Air  Lines;  92- 
65  Delta  Air  Lines;  92-66  Sabre  Associates  ft  Moore;  92-79  Delta  Air  Lines;  93-1  Powell 
ft  Co.;  93-4  Harrah;  93-14  Fenske;  93-15  Brown;  93-21  Delta  Air  Lines:  93-22 
Yannotone. 

89- 5  Schultz. 

90- 30  Hart;  01-12  Terry  ft  Menne;  92-49  Richardson  ft  Shimp. 

91- 2  Continental  Airlines. 

92- 73  Wyatt. 

91-4  (Airport  Operator];  91-18  (Airport  Operator);  91-40  (Airport  Operator);  91-41  (Air¬ 
port  Operator);  91-58  (Airport  Operator). 


91-8  Watts  Agricultural  Aviation. 

90-10  Webb;  91-53  Koller. 

90- 3  Metz;  90-15  Playter,  92-32  Barnhill;  92-47  Cornwall;  92-75  Beck;  92-76  Safety 
Equipment. 

91- 51  Hagwood;  93-13  Model. 

89-5  Schultz;  89-6  American  Airlines;  91-38  Esau;  92-5  Delta  Air  Lines. 

89-5  Schultz;  00-23  Broyles;  90-33  Cato;  90-37  Northwest  Airlines;  91-3  Levds;  92-5 
Delta  Air  Lines. 

89- 5  Schultz:  92-46  Sutton-Sautter,  92-51  Koblick. 

90- 12  Continental  Airlines:  90-18  Continental  Airlines;  90-19  Continental  Airiines. 

90-25  Gabbert;  92-29  Haggland. 


90-21  Carroll:  92-3  Park;  93-17  Metcalf. 

90- 27  Gabbert;  93-17  Metcalf. 

92-32  Barnhill. 

89-6  American  Airlines;  90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19 
Continental  Airlines. 

89-5  Schultz;  92-10  Flight  Unlimited. 

89- 6  American  Airlines;  90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19 
Continental  Airlines. 

91- 54  Alaska  Airtines. 

91-54  Alaska  Airlines. 

90- 18  Continental  Airlines;  90-19  Continental  Airlines;  91-17  KDS  Aviation;  93-10 
Costello. 

91- 17  KDS  Aviation:  91-54  Alaska  Airlines. 

92- 46  Sutton-Sautter. 

90-27  Gabbert. 

89- 6  American  Airlines;  90-12  Continental  Airlines;  90-37  Northwest  Airlines. 

90- 17  Wilson;  91-17  ft  91-52  KDS  Aviation. 

91- 52  KDS  Aviation. 

92- 74  Wendt. 

91-52  KDS  Aviation. 

91- 52  ft  92-71  KDS  Aviation;  93-9  Wendt. 

93- 10  Costello. 

89-6  American  Airlines:  92-41  Moore  ft  Sabre  Associates. 

89-7  Zenkner,  90-39  Hart. 

89-8  Thunderbird  Accessories. 

89- 8  Thunderbird  Accessories;  93-3  Wendt. 

90- 27  Gabbert. 

92- 7  West. 


Federal  Regirter  /  Vol.  58;  No.  150  /  Friday,  August  6,  1993  /  Notices 


42123 


Fedonl  Rules  of  Civil  Procedure . 

Final  Oral  Aigiunent . 

Firearms  (See  Weapoiu): 

Freedom  of  Information  Act . 

Guns  (See  Weapoiu): 

Huardous  Materials  Traiup.  Act . 

Civil  Penalty . 

Corrective  Action  . 

Culpability . 

First-time  violation . 

Gravity  of  the  violation . 

Criminal  Penalty . . . 

Knowingly  . 

Initial  Decision: 

What  coiutitutes . 

Interference  with  crewmembers . 

Interlocutory  Appeal  . 

Intenul  FAA  Policy  a/or  Procedures  . 

Jurisdiction: 

After  initial  decision . 

$50,000  Limit  . 

BAJA  cases . . . 

HazMat  cases . . . 

NTSB . 

Knowledge  (See  also  Weapons  Violations) 

Of  conc^ed  weapon . 

Laches  (See  Unreasoiuble  Delay): 

Mailing  Rule . 

Ovemij^t  express  delivery . 

Maintenance  (See  Aircraft  Maintenance): 

Maintenance  Manual . 

Mootness: 

Appeal  dismissed  as  moot  after  Com¬ 
plaint  Withdrawn. 

Natioiul  Aviation  Safety  Inspection  Program 
(NASIP). 

National  Traiuportation  Safety  Board  Admin¬ 
istrator  not  binmd  by  NTSB  case  law. 

Lack  of  Jurisdiction . 

Notice  of  Hearing: 

Receipt  . 

Notice  of  Proposed  Civil  Penalty: 

Initiates  Action . 

Signature  of  agency  attorney . 

Withdrawal  of . 

"Operate” . 

Oral  Argument: 

De^ion  to  hold . 

Ixutructions  for . 

Order  Assessing  Civil  Penalty: 

Appeal  from . 

Withdrawal  of . 

Parts  Manufacturer  Approval: 

Failure  to  obtain . 

Passenger  Misconduct . 

Smoking . 

Penalty  (See  Sanction): 

"Person  . . . 

Proof  k  Evidence: 

Affirmative  Defense . 

Biuden  of  Proof . 

Circumstantial  Evidence . 

Credibility  (See  Administrative  Law  Judges; 
Credibility  of  Witnesses): 

Crimind  standard  re)^ed  . 

Hearsay  . 

Preponderance  of  evidence . 

Presiimption  that  message  on  ATC  tape  is 
received  as  transmitted. 

Presumption  that  a  gun  is  deadly  or  dan¬ 
gerous. 

Substantial  evidence . 

Pro  Se  Parties: 

Special  Considerations . 


91- 17  KDS  Aviation. 

92- 3  Paric. 

93- 10  Costello. 

90-37  Northwest  Airlines;  92-76  Safety  Equipment;  92-77  TCI. 

92-77  Td. 

92-77  TO. 

92-77  TCL 
92-77  TQ. 

92-77  TQ. 

92-77  Td. 

92-77  Td. 

92-32  Barnhill. 

92-3  Park. 

89-6  American  Airlines;  91-54  Alaska  Airlines. 

89- 6  American  Airlines;  90-12  Continental  Airlines;  92-73  Wyatt 

90- 20  Degenhardt;  90-33  Cato;  92-32  Barnhill. 

90-12  Continental  Airlines. 

92-74  Wendt. 

92-76  Safety  Equipment 

90-11  Thunderbird  Accessories. 

89-5  Schultz;  90-20  Degenhardt. 

89-7  Zenkner,  90-3  Metz;  90-11  Thunderbird  Accessories;  90-39  Hart. 

89- 6  American  Airlines. 

90- 11  Thundeibird  Accessories. 

92-9  Griffin. 

90- 16  Rocky  Mountain. 

91- 12  Terry  k  Menne;  92-49  Richardson  k  Shimp;  93-16  Westair  Commuter. 

90- 11  Thunderbird  Accessories;  90-17  Wilson;  92-74  Wendt. 

92- 31  Eaddy. 

91- 9  Continental  Airlines. 

93- 12  Langton. 

90- 17  Wilson. 

91- 12  k  91-31  Terry  ft  Menne;  93-18  Westair  Commuter. 

92- 16  Wendt 

92-27  Wendt. 

92- 1  Costello. 

89- 4  Metz;  90-16  Rocky  Mountain;  90-22  USAir. 

93- 19  Pacific  Sky  Supply. 

92-3  ParL 

92- 37  Giuffiida. 

93- 18  Westair  Commuter. 

92-13  Delta  Air  Lines;  92-72  Giuffiida. 

90- 26  ft  90-43  Waddell;  91-3  Lewis;  91-30  Trujillo;  92-13  Delta  Air  Lines;  92-72 
Giuffiida. 

90-12  Continental  Airlines;  90-19  Continental  Airlines;  91-9  Continental  Airlines. 


91- 12  Terry  ft  Menne. 

92- 72  Giu^da. 

90- 11  Thunderbird  Accessories;  90-12  Continental  Airlines;  91-12  ft  91-31  Terry  ft 
Menne;  92-72  Giuffiida. 

91- 12  Terry  ft  Menne;  92-49  Richardson  ft  Shimp. 

90-26  Waddell;  91-30  Trujillo. 

92- 72  Giuffiida. 

90-3  Metz;  90-11  Thunderbird  Accessories. 
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ProMcutorlal  Diicretlon  . . 

Reconsidention: 

Denied  by  AL)  . 

(kented  1^  AL) . 

Stay  of  CMer  Ending  .......... — .................. 

Remand  . . . 

Repair  Station  . 

Rule*  of  Practice  (14  CFR  Part  13.  Subpart  G): 
Applicability  of . 

Challengea  to . 

Bffiact  of  Changea  in  . 

Initiation  of  Action . 

Runway  incurtiona . 

Sanction: 

Ability  to  Pay . 


Agency  policy: 

AL)  Bound  by . 

Statementa  of  (.e.g.  FAA  Order  2150.3A. 
Sanction  Guidimce  Table,  memoranda 
pertaining  to). 

Corrective  Action  . 

Discovery  (See  Discovery): 

Factors  to  consider . 


First-Time  Offenders . 

HazMat  (See  Hazardous  Materials  Transp. 
Act): 

Inexperience  . 

Maximum . 

Modified  . 

Pilot  Deviation . 

Test  object  detection  . 

Unauthorized  access  . 

Weapons  violations . 


89-6  American  Airlines;  90-23  Broyles:  90-38  Continental  Airlines;  91-41  (Airport  Opera- 
tor):  92-46  Sutton-Sautter,  92-73  Wyatt. 

89- 4  It  90-3  Metz. 

92-32  Barnhill. 

90- 31  Carroll;  90-^32  Continental  Airlines. 

89- 6  American  Airlines;  90-16  Rocky  Mountain;  90-24  Bayer;  91-51  Hagwood;  91-54 
Alaska  Airlines;  92-1  Costello;  92-76  Safety  Equipment. 

90- 11  Thunderbird  Accessories;  92-10  Flight  Unliniited. 

90-12  Continental  Airlines;  OO-IO  Continental  Airlines;  90-19  Continental  Aiifines;  91-17 
KDS  Aviation. 

90-12  Continental  Airlines;  90-18  Continental  Airlines:  90-19  Continental  Airlines;  90-21 
Carroll;  90-37  Northwest  Airlines. 

90- 21  Carroll;  90-22  USAir;  90-38  Continental  Airlines. 

91- 9  Continental  Airlines. 

92- 40  Wendt;  93-16  Westair  Conunuter. 

89- 5  Schultz;  90-10  Webb;  91-3  Lewis:  91-38  Esau;  92-10  Flight  Unlimited;  92-32 
Barnhill;  92-37  It  92-72  Gluftida;  92-38  Cronberg;  92-46  Sutton-^utter;  92-51  Koblick; 

93-10  Costello. 

90- 37  Northwest  Airlines;  92-46  Sutton-Sautter. 

90- 19  Continental  Airlines;  90-23  Broyles;  90-33  Cato;  90-37  Northwest  Airlines;  92-46 
Sutton-Sautter. 

91- 18  (Airport  Operator);  91-40  (Airport  Operator);  91-41  (Airport  Operator);  92-5  Delta 
Air  Lines;  93-18  Westair  Commuter. 

89-5  Schultz;  90-23  Broyles;  90-37  Northwest  Airlines;  91-3  Lewis;  91-18  (Airport  Opera- 
tor):  91-40  (Airport  Operator);  91-41  (Airport  Operator);  92-10  Flight  Unlimited;  92-46 
Sutton-Sautter,  92-51  Koblick. 

89-5  Schultz;  92-5  Delta  Air  Lines;  92-51  Koblick. 


92-10  Flight  Unlimited. 

90-10  Webb;  91-53  Koller. 

89- 5  Schultz;  90-11  Thunderbird  Accessories;  91-38  Esau;  92-10  Flight  Unlimited;  92-13 
Delta  Air  Lines;  92-32  Barnhill. 

92-8  Watkins. 

90- 18  Continental  Airlines;  90-19  Continental  Airlines. 

90-19  Continental  Airlines;  90-37  Northwest  Airlines. 

90-23  Broyles;  90-33  Cato;  91-3  Lewis;  91-38  Esau;  92-32  Barnhill;  92-46  Sutton-Sautter; 
92-51  Koblick. 


Screening  of  Persons: 

Entering  Sterile  Area  . .  90-24  Bayer;  92-58  Hoedl. 

Separation  of  Fimctions .  90-12  Continental  Airlines;  90-18  Continental  Airlines:  90-19  Continental  Airlines:  90-21 

Carroll;  90-38  Continental  Airlines;  93-13  Medel. 

Service  (See  also  Mailiirg  Rule): 

Of  NPCP .  90-22  USAir. 

Of  FNPCP . 93-13  MedeL 

Valid  Service  .  92-18  Bargen. 

Settlement  .  92-50  &  92-1  Costello. 

Smoking  .  92-37  Giuffirida. 

Standard  Security  Program  (SSP): 

Compliance  with  . .  90-12  Continental  Airlines;  90-18  Continental  Airlines:  90-19  Continental  Airlines;  91-33 

Delta  Air  Lines;  91-55  Continental  Airlines;  92-13  Delta  Air  Lines. 

Stay  of  Orders . '. .  90-31  Carroll:  90-32  Continental  Airlines. 

Strict  Liability .  89-5  Schultz;  90-27  Gabbert;  91-18  (Airport  Operator);  91-40  (Airport  Operator);  91-58 

(Airport  Operator). 

Tost  Object  Detection  .  90-12  Continental  Airlines;  9D-18  Continental  Airlines;  90-19  Continental  Airlines;  91-9 

Continental  Airlines;  91-55  Continental  Airlines;  92-13  Delta  Air  Lines. 

Proof  of  violation .  90-18  Continental  Airlines;  90-19  Continental  Airlines;  91-9  Continental  Airlines;  92-13 

Delta  Air  Lines. 

Sanction  .  90-18  Continental  Airlines;  90-19  Continental  Airlines. 

Timeliness  (See  also:  Complaint:  Mailing  rule; 
and  Appeals): 

Of  response  to  NPCP .  90-22  USAir. 

Of  complaint . .  91-51  Hagwood;  93-13  Medel. 

Of  NPCP .  92-73  Wyatt. 

Of  request  for  hearing .  93-12  Langton. 

Unapproved  Parts  (See  also  Parts  Manufao  93-19  Pacific  Sky  Supply. 

hirer  Approval). 

Unauthorized  Access: 

To  Aircraft  .  90-12  Continental  Airlines;  90-19  Continental  Airlines. 
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To  Ak  Opanthns  Ano  (ADA)  . .  80>^7  NoathwMt  Atrilneo;  M-lt  lAkport  Opentoik  91-40  (Airpot  Opewtot);  91-69  (Alr> 

port  (^)eiator]. 

Unreasonable  Delay: 

In  Initiating  Action . .  90-21  CanoU. 

Visud  Curas  ladicailliig  Runway.  Adeqoacy  of  92-40  Wendt 

Weapons  Violations . . .  89-5  Schultz;  90-10  Webb;  90-20  Degfonhardt;  90-23  Broylee;  90-33  Cato;  90-28  9  90-43 

Waddell;  91-3  Lewis;  91-30  Thiiillo;  91-38  Esmi;  91-63  KoUsv;  92-32  BandiiU;  92-48 
Sutton-Sautter.  92-51  KeWclc;  9^9  I*etd;-)acksai. 

Concealment  (See  Concealment); 

'Deadly  or  Dangerous"  .............................  90-26  9  90-43  Waddell;  91-30  ‘no^llo;  91-38  Esau. 

Pirst-tim  Offenders  ..................................  98-6  Schultz. 

Intent  to  commit  vidation  .........................  89-8  Schultz;  90-20  Degenhardt;  90-23  Broylee;  90-26  Wadddl;  91-3  Lewis;  91-53  KaDer. 

Knowledge  of  Weapon  Concealment  (See  89-5  Schultz;  90-20  Degenhardt. 
also  Kmnvledge). 

Sanction  (See  "Sanction"): 

Witnesses: 

Absence  of,  failure  to  subpoena  ................  92-3  Paric 

Regulations  (Tide  14  CFR.  unless  otherwise 
nolsdh 

1.1  (operele)  . . .  91-12  9  91-31  Teny  9  Menne;  93-18  Weetair  Commuter. 

1.1  (poscnd  93-16  Westak  Coanmlar. 

13.16  . .  80-18  Rocky  MoHatn;  90-22  USAir,  90-37  Northwest  Akliaee;  90-38  Continental  Air* 

llnee;  §1-0  CoaUnental  AMinee;  91-18  fAirport  Operator);  91-51  Hagwocd;  92-1 
Costello;  92-46  Sutton-Sautter  93-13  Medal. 

13.201  . . . .  90-12  CoHnsnlel  AkBnet. 

13.202  --r-iTin-TT-TT-i— Ttr-T— T  90-8  AmariCBB  AkHnrt*  93-78  Safety  EouhnneBt. 

13.2^  . . . . . .  90-12  Continental  AMhsee;  80-21  Chr^;  90-38  Continental  Airiinec. 

13.208  . . ■■■;, . .  ■ ; . .  , 


13.205 


13J08 
13.207 
.  13.208 
13.200 


13J10 
.  13JI11 


13.212  _ ....... 

13.213  _ 

13.214  _ 

13.215  _ 

13.216  ... _ _ 

13.217  _ 

13.218  ........... 


13.219 

13.220 


reeeeeeeeeeeeeeeeee 


13.221 

13.222 

13.223 

13.224 

13.225 

13.226 

13.227 

13.228 

13.229 

13.230 

13.231 

13.232 

13.233 


13J04 


90-20  Degenhardt;  81-17  KDS  Aviation;  91-54  Alaska  Airlines;  92-32  Barnhill. 


90-21  GmoU;  01-61  Hagwood;  92-73  Wyatt;  92-76  Safety  EquipmenU  93-13  MedaL 
90-3  Metz;  00-15  flayler;  91-18  (Akport  Operates);  92-32  Bamhill;  92-47  Cornwall;  OT¬ 
TO  Beck;  02-79  Safety  Etpdpment 
92-19  rraiiwall.  02-75  Be^  92-78  Safrty  Equipment;  93-7  Dunn. 

80-8  AzMricHi  Afalinee;  86-7  Zenkner;  90-3  M^.  90-11  Thunderbird  Accessories;  00-39 
Kart;  91-24  Esau;  92-1  Coetrikn  92-9  Griffin;  92-18  Bargen;  92-19  Cornwall;  92-67  De- 
tieil  Metro.  Wsfyne  Co.  Akport;  92-74  Wendt;  92-78  Safety  Equipment;  93-2  Wendt 
90-11  Thaaidarbbd  Accessoriee;  91-2  Continental  Airtines. 

9t-8  Lewis. 


01-17  KDS  Aviation. 

89-8  American  Alriines;  90-11  Thunderbird  Accessories;  90-39  Hart;  92-9  Griffin;  92-73 
Wyatt;  03-10  Pacific  Sky  Supply. 

89-6  American  Airliner,  91-2  Qmtinental  Aiiiiiter.  91-54  Alaska  Airlines. 

89- 6  American  AkUnes;  90-^  GuioU;  01-8  Watts  Agricultural  Aviation;  91-17  KDS 
Aviation;  91-64  Alaska  Airlines;  92-46  Sutton^utter. 

02-20  Haggland;  02-31  Eaddy;  92-52  CuU<^ 

92-72  Giuffrida. 

01-12  8  01-31  Tarry  k  Menne;  92-72  Giuffiida. 

90- 26  Waddelh  01-4  (Airport  Operator);  92-72  Giuffrida. 


00-21  Carroll. 

92-3PariL 

02-19  Cornwall. 

92-3  Park. 

89-5  Schultz;  90-20  Degenhardt;  92-1  Costello;  02-18  Bargen;  02-32  BamhilL 

89- 1  Greesani;  89-4  M^z;  89-5  Scdmltz;  80-7  Zenkner.  89-8  Thunderbird  Accessories; 
90-3  Metz;  90-11  Thunderbird  Acewssories;  90-19  Continental  Airlines;  00-20 
Degenhardt:  00-25  k  00-27  Gabbot;  60-35  P.  Adamr.  90-10  Continental  Airlines;  90-39 
Hart;  91-2  Continental  Airlines;  91-3  Lewis;  91-7  Pa^ue;  91-8  Watts  Agricultural  Avia¬ 
tion;  91-10  Graham:  91-11  Continental  Aklines;  01-12  Bargen;  01-24  Esau;  01-28  Britt 
Airways;  91-31  Terry  k  Meime;  91-32  Bargen;  91-43  Delta;  91-44  Delta;  91-45  Pedc; 
01-46  Delta;  91-47  Delta;  91-48  Wendt;  91-52  KDS  Aviation;  91-53  KoUer,  92-1 
Costello:  02-3  Pari;;  92-7  West;  92-11  Alilin;  02-15  Dillman;  02-16  Wendt,  82-18 
Bargen;  92-19  Ccmiwall:  92-27  Wendt;  92-32  Barnhill;  02-34  C^irell;  92-36  Bey  Land 
Aviation;  92-36  Southwest  Aklines:  92-39  Beck;  92-45  O’Brien;  92-62  Beck;  92-66 
Montauk  Caribbean  Airways;  92-67  Detroit  Metro.  Wa3me  Co.  Airport;  92-67  USAir  92- 
69  McCabe:  02-72  Giuffrida:  02-74  Wendt;  92-78  TWA;  93-6  Wendt;  93-8  Westak  Com¬ 
muter,  93-7  Dunn;  03-8  Nunez;  03-19  Pacific  Sky  Supply. 

90- 16  CootineoUl  Alriines;  90-31  Cnroll;  90-32  Continrotal  Airlines;  90-38  Continental 
AiriinM;  01-4  (Airport  OpOTator). 
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*  13i235  . . 

14.01  — . 

14.04 . . 

14.05 

14.20 . . . 

14.26 . 

21.303  . 

25.855  . 

30.3  . . 

43.3  .M.MM....M......................................I 

43.0 . . 

43.13  . . 

43.15  .......... ............. .......... 

65.02 

01.8  (01.11  as  of  8/18/00)  . 

01.0  (01.13  at  of  8/18/00)  . 


01.20  (01.7  at  of  8/18/00)  _ 

01.75  (01.123  at  of  8/18/00)  . 

01.70  (01.110  at  of  8/18/00)  . 
01.87  (01.120  at  of  8/16/00)  . 
01.173  (01.417  at  of  8/18/00) 
107.1 . . 

107.13 . . 


107.20  ... 

107.21  ... 


108.5 


108.7  .... 
106.11  .. 
108.13  .. 
121.133 
121.153 

121.317 

121.318 
121.367 
121.571 
135.25  .. 
135.87  „ 
145.53  .. 
145.61  .. 

101 _ 

208.1  .... 

302.8  .... 
40CFR: 

1.47 _ 

171.2  ... 

171.8  .. 
172.101 
172.200 
172.202 
172.204 
172.304 
172.400 
172.406 
173.1  .... 
173.27  ., 
173.115 
173.240 
821.30  . 
621.33  . 

Statutes: 

5  U.S.C: 

504  . 


00-11  Thimdeibird  Accessories;  90-12  Continental  Airlines;  90-15  Playter,  90-17  Wilson; 
92—7  West. 

92- 74  Wendt;  93-2  Wendt 

91-17  KDS  Aviation;  92-71  KDS  Aviation. 

91-17  KDS  Aviation;  91-52  KDS  Aviation,  92-71  KDS  Aviation:  93-10  Costello. 

90- 17  Wilton. 

91- 52  KDS  Aviation. 

91- 52  KDS  Aviation. 

93- 19  Padfic  Sky  Supply. 

92- 37  Giuffrida. 

92-10  Flight  Unlimited. 

92-73  Wyatt 

91- 8  Watts  Agricultiiral  Aviation. 

90-11  Thimdeibird  Accettories. 

90-25  a  00-27  Gabbeit;  91-8  Watts  Agricultural  Aviation. 

-  92-73  Wyatt. 

.  92-73  Wyatt 

92- 3  Park 

90- 15  Playter,  91-12  8  91-31  Terry  &  Menne;  92-8  Watkins;  92-40  Wendt;  92-48  USAir; 

92- 49  Richardson  k  Shimp;  92-47  Cornwall;  92-70  USAir,  93-9  Wendt;  93-17  Metcalf; 

93- 18  Westair  Cmmnuter. 

91- 8  Watts  Agricultural  Aviation;  92-10  Flight  Unlimited. 

91-12  k  91-31  Terry  k  Menne;  92-8  Watkins;  92-40  Wendt;  92-49  Richardson  k  Shimp; 

93-9  Wendt 

.  90-15  Playter,  92-47  Cornwall;  93-17  Metcalf. 

.  91-12  k  91-31  Terry  k  Menne;  92-8  Watkins. 

.  01-8  Watts  Agricultural  Aviation. 

.  90-19  Continental  Airlines;  90-20  Degenhardt;  91-4  (Airport  Operator);  91-58  (Airport 
Operator). 

90-12  Continental  Airlines;  90-19  Continental  Airlines:  91-4  (Airport  Operator);  91-18 
(Airport  Operator);  91-40  (Airport  Operator);  91-41  (Airpot  Operator);  91-58  [Airport 
Operator). 

90-24  Bayer,  92-58  Hoedl. 

.  89-5  Schult^  90-10  Webb;  90-22  Degenhardt;  90-23  Broyles;  90-26  ft  90-43  Waddell;  90- 
33  Cato;  90-39  Hart;  91-3  Lewis;  91-10  Graham;  91-30  Trujillo;  91-38  Esau;  91-53 
'  Roller,  92-32  Barnhill;  92-38  Cronberg;  92-46  Sutton-Sautter;  92-51  Koblick;  92-59 
Petek-jackson. 

.  90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Continental  Airlines;  91-2 
Continental  Airlines;  91-9  Continental  Airlines;  91-33  Delta  Air  Lines;  91-54  Alaska 
Airlines;  91-55  Continental  Airlines;  92-13  Delta  Air  Lines. 

.  90-18  Continental  Airlines;  90-19  Continental  Airlines. 

.  90-23  Broyles;  90-26  Waddell;  91-3  Lewis;  92-46  Sutton-Sautter. 

90-12  Continental  Airlines;  90^19  Continental  Airlines;  90-37  Northwest  Airlines. 

.  90-18  Continental  Airlines. 

.  92-48  ft  92-70  USAir. 

.  92-37  Giuffrida. 

.  92-37  Giuffiida. 

.  90-12  Gontinental  Airlines. 

.  92-37  Giuffiida. 

.  92-10  Flight  Unlimited. 

.  90-21  Camll. 

.  90-11  Thimdeibird  Accessories. 

.  90-11  Thunderbird  Accessories. 

.  90-12  Continental  Airlines;  90-19  Continental  Airlines;  90-37  Northwest  Airlines. 

.....  92-10  Flight  Unlimited. 

.  90-22  USAir. 

.  92-76  Safety  Equipment. 

.  92-77  Td. 

_  92-77  TCL 

.  92-77  TCL 

.  92-77  TCL 

.  92-77  Td. 

.  92-77  Td. 

.  92-77  Td. 

.  92-77  Td. 

.  92-77  Td. 

.  92-77  Td. 

.  92-77  Td. 

.  92-77  Td. 

.  92-77  Td. 

.  92-73  Wyatt. 

.  90-21  CanolL 


90-17  Wilson;  91-17  KDS  Aviation;  92-71  KDS  Aviation;  92-74  Wendt;  93-2  Wendt;  93-9 
Wendt 
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552 


554 

556 

557 

11  UAC: 

362  ... 

28  U.S.C: 

2412 _ 

2462 _ _ 

49  U.&C  App.: 

1301  (31)  (operate) 
(32)  (fienoD)  ... 

1356  _ _ _ 

1357  _ _ 

1421 _ _ 

1429 . . . 

1471 _ 


1475 


1486  . . . 

1809 _ 


90-12  Contliieiital  Airline*;  90-18  Contineatal  Aiiiine*;  90-19  Continental  Airline*;  93-10 
Coctello. 

90-18  Continental  Airiiner.  90-21  CanrolL 

90-21  Canoll;  91-54  Alaska  Airlines. 

90- 20  Degenhudt;  90-21  CbroII;  90-37  Northwest  Airlines. 

91- 2  Cmtinental  Airlines. 

93-10  Costello. 

90-21  Carroll. 

93-18  Westair  Commuter. 

93-18  Westair  Cmnmuter. 

90-18  Contfawntal  Airlines;  90-19  Continental  Airlines;  91-2  Continental  Airlines. 

90-18  Continental  Airlines;  90-19  Continental  Airlines;  91-2  Continental  Airlines;  91-41 
lAirport  Operator);  91-58  (Airpart  OperakH'). 

92- 10  Flight  Unlimited;  92-48  USAir.  92-70  USAir,  93-9  Wendt 

92-73  Wyatt 

89- 6  Si±ultz;  90-10  Webb;  90-20  Degenhardt;  90-12  Ctmtinoatal  Airliner.  90-18  Con- 
tinmtal  Airlines;  90-19  Ccmtinental  Airlines;  90-23  Broyles;  90-26  8  90-43  Waddell; 
90-33  Cato;  90-37  Northwest  Airlines;  90-39  Hart;  91-2  Continental  Airlines;  91-3 
Lewis;  91-18  (Airport  C^wrteor);  91-63  Koller;  92-5  Delta  Air  Lines;  92-10  Flight  Un> 
limited;  92-46  Sutton-Sautter,  92-51  Koblick;  92-74  Wendt;  92-76  Safety  Equipment 

90- 20  Degenhardt;  90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Con- 
tinental  Airtines;  91-2  Cmitinental  Airlines;  91-3  Lewir,  91-18  (Airpart  Opwator). 

90-21  Csrroll. 

92-77  TCL 


Digests 

The  digests  of  the  Administrator’s 
final  dedsioDS  and  mders  are  arranged 
by  order  number,  and  briefly  summarize 
key  points  of  the  decision.  The 
following  compilation  of  digests 
include*  all  final  decisions  and  orders 
issued  by  the  Administrator  from  April 
1, 1993,  throu^  June  30. 1993.  The 
FAA  wiU  pubBah  nracumulative 
supplements  to  this  compilation  on  a 
quarterty  basis  (e.g.,  April.  July. 

October,  and  January  of  eadi  year). 

Civil  Penally  Case  Dedaiona 

Digests 

(Current  as  of  June  30, 1993) 

These  digests  do  not  constitute  legal 
authority,  and  should  not  be  dted  or 
relied  upon  as  sudi.  These  digests  are 
not  intended  to  serve  as  a  sub^tute  ibr 
proper  legal  research.  Parties,  attorneys, 
and  other  intmested  pwsons  should 
always  consult  the  frill  text  of  the 
Adininistrator’s  decisions  before  dting 
them  in  any  context. 

In  the  Matter  of  Mark  Brown 

Order  Na  93-15  (4/21/93) 

Withdrawal  of  Appeal.  Respondent 
withdrew  his  notice  of  appeal  from  the 
initial  decision.  Respondent’s  appeal  is 
dismissed. 

In  the  Matter  of  MiJlon  Air,  Inc. 

Order  No.  93-16  (4/30/93) 

Withdrawal  of  Appeal.  Complainant 
has  withdrawn  its  appeal  from  the 
initial  dedsion.  Complahsant’s  appeal  is 
dismined. 


In  the  Matter  Burton  D.  hSetcalf 

Ordw  Na  93-17  (6/10/93) 

Low  Flight  Violation  Affirmed.  The 
Administratcx’  affirmed  the  law  judge’s 
decision  finding  that  Respondent 
operated  a  helicopter  carelessly  or 
recklessly  when  it  havered  at  30  to  40 
feet  above  ground  level  (AGL)  near 
persons  on  the  ground.  If  Respondent 
did  not  know  that  there  were  persons 
underneath  the  helicopter,  he  should 
have.  As  pilot  in  ccnnmand  of  the 
helicopter,  he  was  responsible  for  its 
operation  and  safety.  Before  hovering  at 
low  altitudes,  Respondent  should  have 
ensured  that  there  were  no  persons 
under  the  helicopter. 

Credibility  Determinations.  Though 
not  bound  by  the  credibility 
detenninaticms  of  the  law  judge,  the 
Administrate  found  no  persuasive 
reason  for  disturbing  them.  Law  judges 
are  in  the  best  position  to  evaluate  the 
demeane  of  witnesses  in  administrative 
proceediMS. 

Expert  Testimony.  The  testimony  of 
the  FAA  expert  witness  that  Respondent 
could  not  have  made  an  emergency 
landing  without  undue  hazard  to 
persons  if  his  power  unit  had  fruled 
while  hovering  30  to  40  feet  AGL,  was 
more  persuasive  than  that  of 
Respondent’s  expert  witness. 
Respmident’s  expert  witness  assumed 
that  the  helicopter  had  hovered  at 
higher  altitudes  than  those  found  by  the 
law  judge. 

Improper  Courtroom  Demeanor. 
Responaent’s  counsel  should  have  call 
the  law  judge’s  attention  to  any  matter 
in  the  courtroom  that  his  witnesses  may 
have  found  distracting.  Law  judges 


should  avoid  all  conduct  which  could 
appear  inapjHopriate  in  a  courtroom. 

In  the  Matter  of  Westair  Commuter 
Aiiiines,  Inc.,  dfb/a  United  Express 

Order  93-18  (6/10/93) 

Careless  or  Reckless  Operation  by  Air 
Carrier.  The  Administrator  affirmed  the 
law  judge’s  dedsion  finding 
Respcmdent,  an  air  carrier.  responsiUe 
for  the  carelesa  or  reckless  taxi 
operation  of  five  of  its  aircraft  by 
Respondent’s  mechanics.  On  tluee 
separate  occasions  mechanics,  taxied 
aircraft  onto  runways  without  Air 
Traffic  Control  (ATC)  dearance.  The 
taxi  operations  were  within  the 
mechanics’  scope  of  emplo3nnaent. 
Respondent  was  responsible  for  the  acts 
of  its  mnployees  committed  while  they 
were  acting  within  the  scope  (rf  their 
employment 

OperaUn^  Defined.  Under  the  Federal 
Aviation  Ad  of  1958,  as  amended,  and 
the  Federal  Aviation  Regulations,  the 
person  (individual  or  corporation)  who 
author!^  the  operation  of  aircraft  is 
deemed  to  be  engaged  in  operating 
aircraft.  Respondent  authorized  its 
mechanics  to  use  its  aircraft  fm  taxi 
operations.  Respondent,  as  well  as  its 
mechanics,  may  be  charged  as  the 
"person  operating"  the  five  aircraft 
under  14  CFR  91.13(b). 

Weather  As  A  Mitigating  Factor.  The 
mechanics  knew  that  there  was  heavy 
fog  vdien  t)iey  began  to  taxi.  The  fog  was 
not  xinexpeded,  and  cannot  be  regwded 
as  a  mitigating  fador. 

Corrective  Action  As  A  Mitigating 
Factor.  After  the  runway  inci^ons. 
Respondent  retrained  its  mtHdianics 
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throughout  the  country  in  taxi 
operations  under  revised  procediires. 

Tne  omective  action  taken  by 
Resp<Hident  was  swift  and 
comprehensive,  and  warrants  mitigation 
of  the  sanction  amoimt.  The  law  Judge 
did  not  consider  the  corrective  a^on  in 
arriving  at  the  sanction  amount.  The 
Administrator  reduced  the  dvil  penalty 
by  $1,000,  and  assessed  a  total  dvil 
penalty  of  $2,000. 

In  the  Matter  of  Pacific  Sky  Supply,  Inc. 
Order  No.  03-19  (6/10/93) 

Request  for  Oral  Argument  Denied. 
Complainant  has  fail^  to  persuade  the 
Administrator  that  oral  arg^ent  is 
necessary  to  resolve  its  appeal. 

Law  Judge’s  Interpretation  of  the 
Regulation  Rejected.  The  law  judge  held 
that  to  show  a  violation  of  the  14  CFR 
21.303(a).  Complainant  must  be  able  to 
show  by  a  preponderance  of  the 
evidence  that  Respondent  either:  (1) 
Produced  the  parts  with  the  spedfic 
intent  of  having  them  installed  on  type- 
certificated  pn^ucts;  or  (2)  had  adual 
knowledge  mat  the  parts  would  be 
installed  on  type-certificated  products. 
The  Administrator  stated  that  the  law 
judge  interpreted  the  regulation  far  too 
narrowly.  In  doing  so,  he  created  a 
loophole  for  producers  who  sell  to 
“middlemen." 

Complainant’s  “Reasonably  Likely” 
Standi  Rejected.  Complainant's 
interpretation  of  the  intent  reouirement 
of  the  regulation  is  that  (Complainant 
must  prove  that  a  reasonable  person 
would  find  it  reasonably  likely  that  the 
parts  would  be  installed  on  type- 
certificated  products.  Complainant’s 
formulation  is  rejeded. 

"Substantial  Certainty”  Standard 
Announced.  (Complainant  must  show 
that  Respondent  Imew  or  should  have 
known  that  it  was  substantially  certain 
that  the  parts  produced  by  Respondent 
without  a  Parts  Manufacturer  Approval 
(PMA)  would  be  installed  on  type- 
certificated  products.  This  is  a 
somewhat  more  difficult  burden  to  meet 
than  (Complainant’s  reasonably  likely 
standard.  It  more  appropriately  balances 
the  equities  involved — the  FAA’s  duty 
to  promote  aviation  safety  by  controlling 
the  spread  of  unapproved  parts,  and  the 
producer’s  right  to  produce  parts 
without  FAA  approval  when  it  is 
insufficiently  probably  that  the  parts 
will  find  their  way  into  type-certificated 
aircraft. 

In  the  Matter  of  Douglas  Vernon  Smith 
Order  No.  93-20  (6/16/93) 

Dismissal  of  Appeal.  Respondent 
failed  to  perfect  his  appeal  by  filing  an 
appeal  brief  as  requir^  by  14  CFR 


13.233(c).  Respondent’s  appeal  is 
dismis^. 

In  the  Matter  of  Delta  Air  Lines,  Inc. 

Order  No.  93-21  (6/24/93) 

Withdrawal  of  Appeal.  Respondent 
withdrew  its  notice  of  appeal  finm  the 
initial  decision.  Respondent’s  appeal  is 
dismissed. 

In  the  Matter  of  Katherine  M.  Yannotone 
Order  No.  93-22  (6/25/93) 

Withdrawal  of  Appeal.  Complainant 
withdrew  its  notice  of  appeal  mm  the 
law  judge’s  order.  (Complainant's  appeal 
is  dismissed. 

Onnmercial  Reporting  Services  of  the 
Administrator’s  Civil  Penalty  Decisions 
and  Orders 

In  June,  1991,  as  a  public  service,  the 
FAA  began  releasing  to  commercial 
publishers  the  Administrator’s  decisions 
in  civil  penalty  cases.  The  goal  was  to 
make  these  decisions  and  orders  more 
accessible  to  the  public.  The 
Administrator’s  decisions  and  orders  in 
dvil  penalty  cases  are  now  available  in 
the  following  commercial  publications: 
Avlex,  published  by  Aviation  Daily, 

1156  15th  Street,  NW.,  Washington, 

DC  20005,  (202)  822-4669; 

Civil  Penalty  Cases  Digest  Service, 
published  by  Hawkins  Publishing 
(Company,  Inc.,  P.O.  Box  480,  Mayo, 
MD  21106,  (301)  798-1098 
Federal  Aviation  Decisions,  Clark 
Boardman  (Callaghan,  50  Broad  Street 
East,  Rochester,  NY  14694,  (716)  546- 
1490 

The  decisions  and  orders  may  be 
obtained  on  disk  from  Aviation  Records, 
Inc.,  P.O.  Box  172,  Battle  Ground,  WA 
98604,  (206)  896-9376.  Aerofiight 
Publications,  P.O.  Box  854, 433  Main 
Street,  Gruver,  TX  79040,  (806)  733- 
2483,  is  placing  the  dedsions  on  CD- 
ROM.  Finally,  the  Administrator’s 
decisions  and  orders  in  dvil  penalty 
cases  are  available  on  the  following 
computer  databases:  CompuServe; 

Fedix;  and  CCenie. 

The  FAA  has  stated  previously  that 
publication  of  the  subjed-matter  index 
and  the  digests  may  be  discontinued 
once  a  commercial  reporting  service 
publishes  similar  information  in  a 
timely  and  accurate  manner.  No 
decision  has  been  made  yet  on  this 
matter,  and  for  the  time  ^ing,  the  FAA 
will  continue  to  prepare  and  publish  the 
subjed-matter  index  and  digests. 

FAA  Offices 

The  Administrator’s  final  decisions 
and  orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  the  following  location  in 
FAA  headquarters: 


FAA  Hearing  Docket,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  room  924A,  Washington,  DC 
20591;  (202)  267-3641 

These  materials  are  also  available  at 
all  FAA  regional  and  center  legal  offices 
at  the  following  locations: 

Office  of  the  Assistant  CUiief  G)unsel  for  the 
Aeronautical  Onter  (AA07),  Mike 
Monroney  Aeronautical  Center,  6500  South 
MacArthur,  Oklahoma  Qty,  OK  73125; 

(405)  680-3296 

Office  of  the  Assistant  Chief  Counsel  for  the 
Alaskan  Region  (AAL-7),  Alaskan  Region 
Headquarters,  222  West  7th  Avenue, 
Anchorage,  AK  99513:  (907)  271-5269 
Office  of  the  Assistant  C^ief  (Counsel  for  the 
Central  Region  (ACE-7),  Central  Region 
Headquarters,  601  Bast  12th  Street,  Federal 
Building,  Kansas  City,  MO  64106;  (816) 
426-5446 

Office  of  the  Assistant  Chief  Counsel  for  the 
Eastern  Region  (AEA-7),  Eastern  Region 
Headquarters,  JFK  International  Airport, 
Fitzgerald  Federal  Building,  Jamaica,  NY 
11430;  (718)  917-1035 
Office  of  the  Assistant  Chief  Counsel  for  the 
Great  Lakes  Region  (AGL-7),  Great  Lakes 
Region  Headquarters,  O'Hare  Lake  Office 
Center,  2300  East  Devon  Avenue,  Des 
Plaines,  IL  60018;  (312)  694-7108 
Office  of  the  Assistant  Chief  Counsel  for  the 
New  England  Region  (ANE-7),  New 
England  Region  Headquarters,  12  New 
England  Executive  Park,  Burlington,  MA 
01803;  (617)  273-7310 
Office  of  die  Assistant  Chief  Counsel  for  the 
Northwest  Mountain  Region  (ANM-7), 
Northwest  Mountain  Region  Headquarters, 
18000  Pacific  Highway  ^uth,  Seattle,  WA 
98188;  (206)  227-2007 
Office  of  the  Assistant  (Zhief  Counsel  for  the 
Southern  Region  (ASO-7),  Southern 
Region  Headquarters,  3400  Norman  Berry 
Drive.  East  Point,  GA  30344;  (404)  763- 
7204 

Office  of  the  Assistant  Chief  (founsel  for  the 
Southwest  Region  (ASW-7),  Southwest 
Region  Headquarters,  4400  Blue  Mound 
Road.  Fort  Worth,  TX  76193;  (817)  624- 
.  5707 

Office  of  the  Assistant  Chief  Counsel  for  the 
Technical  Center  (A(IT-7),  Federal 
Aviation  Administration  Technical  Center, 
Atlantic  City  International  Airport, 

Atlantic  City,  NJ  08405;  (609)  484-6605 
Office  of  the  Assistant  Clhief  Counsel  for  the 
Western-Pacific  Region  (AWP-7),  Western- 
Pacific  Region  Headquarters,  15000 
Aviation  Boulevard,  Hawthorne,  CA  90261; 
(213)  297-1270 

Issued  in  Washington,  DC,  on  July  29, 

1993. 

Mark  L.  (^rchick. 

Chief  Counsel. 

[FR  Doc.  93-18852  Filed  8-5-93;  8:45  am] 
BILUNQ  CODE  4eiO-1S-M 


Research,  Engineering  and 
Development  Advisory  Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
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L.  92-362;  5  U.S.C  app.  I),  notice  is 
hereby  given  of  a  meeting  of  the  Federal 
Aviation  Administration  Research, 
Engineering  and  Development  (R,  E&D) 
Advisory  Committee  to  be  held 
Tuesday,  August  24, 1993,  at  10  a.m. 

The  meeting  will  take  place  at  the 
Holiday  Inn  Capitol,  550  C  Street.  SW., 
Washington,  D.  20024. 

In  edition  to  the  reviewing  the  status 
of  various  ongoing  committee  activities, 
the  agenda  will  include: 

(a)  An  update  of  FAA's  srirveillance 
program: 

(b)  An  overview  of  the  issues  to  be 
addressed  by  FAA  at  the  upcoming 
ICAO  FANS  Meeting; 

(c)  Status  of  the  RTCA  Task  Force  II 
activities  related  to  data  link;  and 

(d)  Introduction  of  new  tasks 
involving  airport  investment  criteria 
and  land  use  initiatives. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  oral  statements, 
obtain  information,  or  plan  to  attend  the 
meeting  should  contact  Ms.  Jan  Peters, 
Special  Assistant  to  the  Executive 
Director  of  the  R,  E&D  Advisory 
Committee,  ASD^,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  287-8543. 

Members  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
any  time. 

Issued  in  Washington,  DC,  on  August  2, 
1993. 

Martin  T.  Pozasky, 

Executive  Director,  Research.  Engineering  and 
D^lopment  Advisory  Committee. 

(FR  Doc  93-18846  Filed  8-5-93;  8:45  ami 
BILUNQ  COOC  WIO-IS-M 


Intwit  To  Rulo  on  Application  To  Uaa 
ttM  Ravenua  From  a  Passenger  Facility 
Charge  (PFC)  at  New  Orleana 
International  Airport,  New  Orleans,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  New  Orleans  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  K  of  &e  Omnibus 
Budget  Reconciliation  Act  of  1990) 

(Pub.  L  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 


DATES:  Comments  must  be  received  on 
or  before  September  7, 1993. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  addi^:  Mr.  Ben  Guttery, 
Planning  and  Programming  Branch, 
ASW-610D,  Airports  Division, 

Southwest  Region,  Fort  Worth.  Texas 
76193-0611. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Edward 
Levell,  Jr.,  of  the  New  Orleans 
International  Airport  at  the  following 
address:  Director  of  Aviation,  New 
Orleans  International  Airport,  P.O.  Box 
20007,  New  Orleans,  LA  70141. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
New  Orleans  International  Airport 
imder  §  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ben  Guttery,  Federal  Aviation 
Administration,  Planning  and 
Programming  Branch,  ASW-610D, 
Airports  Division,  Southwest  Region, 
Fort  Worth,  Texas  76193-0611,  (817) 
624-5979. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  New  Orleans 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  E^mansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L.  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  July  21, 1993,  the  FAA  determined 
that  the  application  to  use  the  revenue 
from  a  PFC  submitted  by  New  Orleans 
International  Airport  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  18, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  PFC:  $3.00. 

Actual  chaise  effective  date:  Jvme  1, 
1993. 

Estimated  charge  expiration  date: 
April  1,  2000. 

Total  approved  net  PFC  revenue: 
$77,800,372.00. 

Brief  description  of  use-only 
proiect(s):  Projects  to  impose  and  use 
PFC's:  Lwd  Acquisition  and 
Construction  of  East/West  Taxiway 
North  General  Aviation  Road,  East  Air 
Carso  Access  Road 

Class  of  air  carriers  exempted  from 
collecting  PFC’s:  FAR  part  135  on- 


demand  air  taxi/commerical  operators 
(ATCOJv 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  \mder  "FOR  FURTHER 
INFORMATION  CONTACT"  and  at  the  FAA  * 
regional  Airports  office  located  at: 

Federal  Aviation  Administration, 

Airports  Division,  Planning  and 
Programming  Branch  ASW-610D.  4400 
Blue  Moimd  Road,  Fort  Worth,  Texas 
76193-0611. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  New  Orleans 
International  Airport. 

Issued  in  Fort  Worth,  Texas  on  July  21, 

1993. 

Hugh  W.  Lyon, 

Assistant  Manager,  Airports  Division. 

[FR  Doc.  93-18845  Filed  8-5-93;  8:45  am] 
NLLiNO  CODE  4S10-13-M 


Intent  To  Rule  on  Application  To 
Impose  a  Passenger  Facility  Charge 
(PFC)  at  Shreveport  Regional  Airport, 
Shreveport,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at 
Shreveport  Regional  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L.  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  7, 1993. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  addioss:  Mr.  Ben  Guttery, 
Planning  and  Programming  Branch, 
ASW-610D,  Airports  Division, 
Southwest  Region,  Fort  Worth,  Texas 
76193-0611, 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Roy  H. 
Miller,  Jr.,  of  the  Shreveport  Airport 
Authority  at  the  following  address: 
Director  of  Airports,  Shreveport 
Regional  Airport,  5103  Hollywood 
Avenue,  Suite  300,  Shreveport,  LA 
71109-7764. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Shreveport  Regional  Airport  under 
§158.23  of  part  158. 
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FOR  FURTHER  MFORMATIOII  CONTACT: 

Mr.  Ben  Gnttery,  Federal  Aviation 
Administration*  Planning  and 
Pro^amning  Raanrh,  ASW-610D, 
Airports  Division.  Sowthwest  Region. 
Fort  Worth,  Texas  TRloa^ll.  (817) 
624-5979. 

The  application  sasy  he  reviewed  in 
person  at  this  same  location. 
SUPPLEMEKrART  MFORHAHOie  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Shreveport  Regional  Airport 
iinder  the  proviskma  of  die  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (title  K  of  the  On^bns  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  pact  ISA  of  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  July  21, 1993,  the  FAA  determm^ 
that  the  apphcation  to  impose  a  PFC 
submittad  by  tbs  Shreveport  Regional 
Aiiport  was  substantially  complete 
within  the  requirements  of  S  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  mphcation,  in  whole  or 
in  part,  no  later  mm  November  17, 

1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  ^fective  date: 
October  1, 1993. 

Imposed  charge  expiration  date: 
September  30, 2018. 

Total  estimated  PFC  revenue: 
$33,337,210.00. 

Brief  description  of  proposed 
proie^sh  Profects  to  impose  PFC’s: 
Renovate  Passengw  Terminal  at 
Shreveport  Regional  Airport  Proposed 
class  or  classes  of  air  carriers  to 
exempted  from  collecting  PFC’s: 

All  non-scheduled  FAR  part  135  air 
taxi  operators. 

Any  perscm  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  dxive  under  “FOR  FURTHER 
INFORUATION  CONTACT”  and  at  the  FAA 
regional  Airports  office  located  at: 
F^eral  Aviation  Administration, 
Airports  Division,  Planning  md 
Programming  Branch,  ASW-6100, 4400 
Blue  Moimd  Road,  Fort  Worth.  Texas 
76193r-0611. 

In  addition,  my  persm  may  upon 
request,  inspect  the  application,  notice 
md  other  documents  germeme  to  the 
application  in  person  at  the  ShrevepcKt 
R^onal  Airport 

Issued  ia  Fort  Worth,  Texas  on  July  21. 
1993. 

HughW.  Lywi, 

Assistant  Manager,  Airports  Division. 

(FR  Doc.  93-18850  Filed  8-5-93;  8:45  ami 

SlUStQ  COOS  4S10>1>4I 


Intent  To  Rule  on  Application  To  Uao 
the  Revenue  From  a  Peeeanger  Facility 
Charge  (PFC)  at  Tulsa  International 
Airp^Tulsa.  OK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intmt  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  commmt  on  the 
applicatiop  to  use  the  revenue  from  a 
PFC  at  Tulsa  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  md  Capacity  Expmuon  Act  of 
1990  (title  IX  of  die  Omnibus  Budget 
Recondlirtion  Act  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  befrire  September  7. 1993. 

ADDRESSES:  Commmts  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr  Ben  Cutlery. 
Plmning  md  Programming  Bran^, 
ASW-610D,  Airports  Division. 

Southwest  Region,  Fort  Worth,  Texas 
76193-0611 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Brent  A. 
Kitchen  of  the  Tulsa  International 
Airport  at  the  following  address:  Tulsa 
Airports  Improvement  Trust,  7777  East 
Apache,  Tulsa.  OK  74115. 

Air  carriers  md  foreign  air  carriers 
may  submit  copies  of  the  writtm. 
comments  previously  provided  to  the 
Tulsa  International  Airport  under 
§158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ben  Guttery,  Federal  Aviation 
Administration.  Planning  and 
Programming  Brandi,  ASW-610D, 
Airports  Division,  Southwest  Region. 
Fort  Worth,  Texas  76193-0611,  (817) 
624-5979. 

The  application  may  be  reviewed  in 
person  at  this  same  lo^tion. 
SUPPLEMENTARY  INFORMATION;  The  FAA 
proposes  to  rale  invites  public  comment 
on  ffie  application  to  use  the  revenue 
from  a  PFC  at  Tulsa  bitemational 
Airport  under  the  provisions  of  the 
Aviation  Safety  md  Capacity  Expansion 
Ad  of  1990  (ti^  DC  of  the  Gtamibus 
Budget  Reconciliation  Ad  of  1990) 
(Public  Law  101-508)  md  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  July  26, 1993.  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  fixim  a  PFC  submitted  by 
the  Tulsa  International  Airport  was 
substantially  complete  witl^  the 
requirements  of  §  158.25  of  part  158. 


*rhe  FAA  will  approve  or  disapprove  the 
application,  in  wh(^  or  in  part,  no  later 
than  November  20, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  PFC:  S3.00. 

Charge  effective  date:  August  1. 1992. 
Charge  expiration  date:  J^  31, 1995. 
Total  PFC  revenue:  $9,717^)00.00. 
Brief  description  of  proposed 
projectfs}: 

Projects  to  Use  PFC'^s 

Emergency  Commimications  Equipment 
Acquire  ARFF  Vehicle 
Reconstruct  Taxiway  Alpha  Holding 
Apron  and  Taxiway  Delta 
Construct  Taxiway  X-Ray  (Phase  2,  Part 
2) 

Construct  ARFF  Building 
Extend  Taxiway  Juliet 
Reconstruct  md  Realign  Taxiway 
Whiskey 

Class  of  air  carriers  to  be  exempted 
from  collecting  PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  “FOR  FURTHER 
INFORMATION  CONTRACT**  md  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Airports  Division.  Planning  and 
Programming  Branch  ASW-610D,  4400 
Blue  Moimd  Road.  Fort  Worth.  Texas 
76193-0611. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germme  to  the 
application  in  person  at  Tulsa 
International  Airport.  Issoed  in  Fort 
Worth,  Texas  on  July  26, 1993. 

John  M.  Dempsey, 

Airports  Division. 

(FR  Doc.  93-18851  Filed  8-5-93;  8:45  am)  • 
BtLUNQ  CODE  4rtO-1S4i 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Obiects  Imported 
for  ExMMtton;  Determination 

Notice  is  hereby  given  of  the 
following  det^mination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985, 22U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  Mardi  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  ffie  objects  to  be 
included  in  the  exhibit.  “Korean  Arts  of 
the  Eighteentii  Century  ^lendor  md 
Simplicity”  (see  list '),  imported  from 


1 A  copy  of  llii»  list  1M3F  6*  obtaiaed  bf^ 
contact^  Ms.  ComsBa  Shaaban  oCte  Qffics  of  the 
General  Counsel  of  USIA.  The  telephone  number  ia 
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abroad  for  the  temporary  exhibition 
without  profit  witUn  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  lenders.  I 
also  determine  that  the  temporary 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Asia  Society,  New 
York,  New  York,  from  on  or  about 
October  1, 1993,  to  on  or  about  January 
2, 1994;  the  Arthur  M.  Sackler  Gallery, 
Washington,  DC,  from  on  or  about 
February  20, 1994  to  on  or  about  May 
15, 1994;  and  the  Los  Angeles  Museum 
of  Art.  Los  Angeles.  California,  from  on 
or  about  June  16, 1994  to  on  or  about 
August  21, 1994,  is  in  the  national 
interest. 

Pubic  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  July  29, 1993. 

R.  Wallace  Stuart, 

Acting  General  Counsel. 

[FR  Doc.  93-18820  Filed  8-5-93;  8:45  am] 
BMAJNQ  CODE  SSM-OI-M 


American  Civilization  Workshop/ 
Seminar  and  Research  Grants  in  the 
People’a  Republic  of  China 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice— Request  for  Proposals. 

SUMMARY:  The  United  States  Information 
Agency  (USIA)  invites  applications  from 
U.S.  educational  institutions  to:  (A) 
Conduct  workshops  and  seminars  in  the 
People’s  Republic  of  China.  (B) 
administer  programs  to  conduct 
research  in  the  People’s  Republic  of 
China  in  areas  which  contribute  to 
mutual  understanding  between  the 
United  States  and  the  People’s  Republic 
of  China.  Applications  may  request 
funds  for  either  or  both  of  the  above 
programs.  All  program  support  is 
subject  to  the  availability  of  funding. 

Successful  applicants  are  responsible 
for  administration  of  tax  withholding 
and  reporting  as  required  by  Federal. 
State  and  local  authorities. 

Support  is  ofiered  for  two  categories 
of  institutional  programs;  Category  A, 
Workshops/Seminars;  Category  B, 
Research.  Each  category  has  separate 
conditions  and  requirements,  which  are 
stated  in  this  announcement. 
Institutions  requesting  funds  for  both 
categories  may  submit  one  application 
comprising  the  total  request.  However, 
each  category  must  be  described  in  a 
separate  narrative  and  must  have  a 


202/619-5077,  and  the  address  is  room  700.  U.S. 
Information  Agency,  301  Fourth  Street,  SW., 
Washington.  DC  20547. 


separate,  detailed  budget.  Institutions 
applying  under  either  or  both  categories 
must  follow  the  requirements  stipulated 
in  this  RFP,  the  application  guidelines, 
and  any  additional  material  specific  to 
a  given  category.  Failure  to  do  so  may 
result  in  a  proposal  being  deemed 
technically  ineligible. 

Programs  and  projects  must  conform 
with  all  Agency  requirements  and 
guidelines  as  well,  and  are  subject  to 
final  review  by  a  USIA  contracting 
officer. 

OATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5:00  p.m.  EST 
on  Friday,  October  15, 1993.  Faxed 
documents  will  not  be  accepted,  nor 
M/ill  docriments  postmarked  on  the 
deadline  date  but  received  at  a  later 
date. 

It  is  the  responsibility  of  each  grant 
applicant  to  ensiure  that  its  propolis  are 
received  by  the  appropriate  deadline. 
Programs  may  not  begin  prior  to  October 
1, 1993,  or  they  will  be  deemed 
technically  ineligible.  No  funds  may  be 
incurred  imtil  the  grant  agreement  is 
signed  with  USIA’s  Office  of  Contracts. 
ADDRESSES:  The  original  and  15 
complete  copies  of  ffie  application, 
including  required  forms,  should  be 
addressed  as  follows:  U.S.  Information 
Agency,  Ref:  The  People’s  Republic  of 
Qiina  Grants  Competition,  Office  of 
Grants  Management,  E/XE,  room  336, 
301  4th  Street,  SW.  Washington.  DC 
20547. 

FOR  FURTHER  INFORMATION: 

Contact:  William  Shine,  room  238,  E/ 
AEF,  301  4th  Street,  SW.,  Washington. 
DC  20547,  FAX:  202-401-1728,  for 
application  packets,  which  include 
award  criteria  additional  to  this 
annoimcement,  all  necessary  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation 
information.  Requests  via  Fax  are 
encouraged. 

SUPPLEMENTARY  INFORMATION:  Authority 
for  these  exchanges  is  contained  in  the 
Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  as  amended. 
Public  Law  87-256  (Fulbright-Hays 
Act).  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  people  of  other  countries  by  means 
of  educational  and  cultural  exchange;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic, 
and  peaceful  relations  between  the 


United  States  and  other  countries  of  the 
world.’’  Pursuant  to  the  Bureau  of 
Educational  and  Cultriral  Aflfairs 
authorizing  legislation,  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social  and  cultural  life.  Programs  shall 
also  “maintain  their  scholarly  integrity 
and  shall  meet  the  highest  standards  of 
academic  excellence  or  artistic 
achievement.’’ 

Category  A 
Workshops/Seminars 

Grant  funding  under  this  category  is 
intended  to  enhance  and  expand  the 
scope  of  social  sciences  and  humanities 
programs  in  American  Society  and 
Culture  in  the  People’s  Republic  of 
China.  $80,000  is  available  for  this 
category.  Specific  disciplines  for  the  FY 
1994  competition  are:  Higher  Education 
Administration,  University  Library 
Management  (with  an  emphasis  upon 
collections  in  American  Studies  fields 
such  as  literature  and  history)  and 
programs  in  Government  and/or 
American  Law.  Intense,  scholarly  3-4 
week  summer  programs  are  particularly 
encouraged.  Individual  participants  on 
the  American  side  must  be  citizens  of 
the  U.S.  Both  existing  and  new  projects 
are  eligible. 

Duration:  Applications  will  be 
accepted  for  projects  from  at  least  15 
days  to  no  more  than  30  days  duration. 
Programs  may  not  begin  earlier  than 
October  1, 1993  and  should  be 
completed  by  September  30, 1993. 

Overview:  The  overall  purpose  of  this 
program  is  to  provide  opportunities  for 
U.S.  educational  institutions  to  conduct 
scholarly  workshops/seminars  in  the 
People’s  Republic  of  China  in  fields 
such  as  Higher  Education 
Administration.  University-level  Library 
Science,  American  Law  and  American 
Government  and  thereby  give  the 
opportunity  for  Chinese  institutions  to 
offer  their  members  access  to  recent 
information  and  perspectives  in 
American  Civilization  disciplines  as 
well  as  to  allow  for  the  substantive 
exchange  of  ideas.  Workshops/seminars 
should  take  place  in  one  Chinese  city. 
American  organizations  are  encouraged, 
however,  to  purpose  programs  that 
would  include  participants  from  a 
variety  of  Chinese  institutions  from 
across  the  People’s  Republic  of  China.  A 
workshop  on  the  American  judicial 
process,  for  example,  could  include  law 
professors,  students,  as  well  as  'egal 
officials.  Applicants  should  spo  ify  the 
workshop  length  and  venue,  ffie 
intended  audience,  the  audience’s  level 
of  sophistication,  e.g.,  faculty,  graduate 
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students,  researchers,  government 
officials,  and  whether  there  would  be 
any  co-sponsor. 

Guidelines:  Preference  will  be  given 
to  organizations  with  demonstrated 
expertise  in  the  proposed  workshop/ 
seminar  fields.  Previous  e}q}aiience 
with  conducting  scholarly  seminars  in 
the  People’s  Republic  of  China  and/or 
current  working  relations  with  Chinese 
educational  institutions  wnll  be 
considered  a  plus.  A  substantive  history 
of  organizing  subject-specific  programs 
led  by  acknowledged  experts  in  the  field 
who  also  have  considen^le  teaching 
experience  is  highly  advantageous. 
Proposals  should  present  •  very  clearly 
designed  program  plan  that  enunciates 
specific  objectives  and  that  demonstrate 
the  likelihood  of  substantive  follow- 
through.  Be  specific  as  to  what  issues 
the  woricshop/seminar  will  address  and 
who  the  intended  audience  is.  In  the 
context  of  the  intended  audience(s), 
please  describe  clearly  the  proposed 
approadi,  e.g,  didactic,  participatory, 
etc. 

Proposed  Budget  Category  A 

Projects:  Project  awards  to  U.S. 
institutions  for  Category  A  can  be  made 
in  a  range  of  amounts  but  will  not 
exceed  $75,000.  The  Agency  reserves 
the  ri^  to  reduce,  revise  or  increase 
budgets.  For  organizations  with  less 
than  four  years  of  experience  in 
international  exchange  activities,  total 
grants  (Categories  A  and  will  be 
limited  to  a  maximum  of  $60,000  horn 
USIA,  and  total  proposed  budgets 
should  not  exceed  this  amoimt.  All 
organizations  must  submit  a 
comprehensive  line  item  budget;  the 
details  and  format  of  which  are 
contained  in  the  application  packet. 

Please  Note:  It  is  required  tnat 
requested  administrative  funds  not 
exceed  20  percent  of  the  amoimt 
requested  for  travel  and  per  diem 
expenses.  This  includes  lx)th  direct  and 
indirect  administrative  expenses; 
expenses  both  administrative  and 
programmatic  should  be  cost-shared  to 
the  maximum  extent  possible. 

Catagory  B 

Research 

Grant  funding  under  this  category  is 
intended  to  enhance  and  expand  tlm 
scope  of  U.S.  scholarly  research  in  the 
People’s  Republic  of  China  in  social 
sciences  or  humanities  fields..  Such 
research  should  assist  in  promoting 
mutual  understanding  betweoi  the  U.S. 
and  the  People’s  Republic  of  China.  A 
minimum  of  $150,000  will  be  avail^le 
for  this  category.  Research  should  be 
focused  on  contemporary  or,  at  least 


Twentieth  Century,  projects.  Research 
focusing  on  areas  such  as  lew;, 
economics,  with  an  emphasis  upon  the 
developing  market  economy  in  the 
People’s  Republic  of  China  and  its 
implications  for  both  Sino- American 
and  regional  economic  cooperation;  and 
the  social  and  political  consequences  of 
greater  access  to  mass  media, 
commimications  systems  and 
information  technology  am  especially 
encouraged.  An  exceUmt  working 
knowledge  of  Chinese  is  required  for 
any  woric  involving  comparative 
studies.  ’The  grantee  institution  is 
responsible  for  verifying  knowledge  of 
Chinese  when  required  by  the  research 
projecL 

Overview:  The  short-term  objective  of 
a  research  grant  would  be  to  give 
institutionally-sponsored  scholars  the 
opportunity  to  explore  current  and 
recent  tren^  in  his  or  her  area  of 
expertise  in  the  People’s  Republic  of 
China.  The  longm-term  goal  is  to 
encourage  and  maintain  a  scholarly 
dialogue  based  upon  active  research  and 
the  exchange  of  research  information. 

Guidelines:  A  Category  B  grant  will  be 
for  educational  institutions  which 
provide  a  publicly  announced,  open 
competition  selection  process  for 
choosing  the  recipients  of  individual 
research  grants. 

The  proposal  should  include  the 
criteria  for  and  the  mechanics  of  the 
actual  selection  process.  Individual 
grantees  should  be  experienced 
researchers  holding  a  doctor^e  (Ph.D., 
Ed.D.,  J.D)'  in  his  or  her  field  of 
expertise.  The  successful  individual 
recipient  would  present  a  careful 
research  design,  preferably  related  to  an 
on-going  research  project  in  which  the 
grantee  is  currently  involved.  Preference 
should  be  given  to  candidates  whose 
research  would  enhance  the  exchange  of 
substantive  knowledge  in  his  or  her 
discipline  between  scholars  in  the 
People’s  Republic  of  China  and  the 
United  States. 

Duration:  Research  projects  should  be 
for  a  minimum  of  three  months 
duration.  Crmits  will  generally  be  made 
for  exehaaages  occurring  within  a  12- 
month  period. 

Allowable  Costs  for  Category  B 

Projects:  While  grants  are  likely  to 
involve  a  wide  range  of  amoimts 
depending  on  the  duration  of  the  stay, 
cost  per  pmticipant  may  not  exceed 
$50,000,  incl\idmg  administrative  costs. 
All  institutians/oEganizations  must 
submit  a  comprehensive  line  item 
budget,  the  details  and  format  of  whidi 
are  contained  in.  the  application  packet. 


Review  Process  (All  Categories) 

USA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  may  be 
deemed  inel^ble  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  Agency’s  Office  of 
East  Asian  and  Pacific  Affairs,  the  USIA 
section  of  the  American  Embassy  in 
Beijing,  and  the  budget  and  contracts 
offices.  Proposals  may  also  be  reviewed 
by  the  Agency’s  Office  of  General 
Counsel.  Fimding  decisions  are  at  the 
discretion  of  the  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  USlA’s  contracting  officer. 

Review  Criteria  (All  Categories) 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

a.  Quality  of  Program  Plan — fochiding 
academic  rigor,  thorough  conception  of 
project,  contributions  to  imderstanding 
the  partner  country,  proposed  folLaw- 
up,  and  qualifications  of  program  staff 
and  participants. 

b.  Feasibility  of  Program  Plan — 
Capacity  of  the  organization  to  conduct 
the  exchange;  proposals  should  clearly 
demonstrate  how  the  institution  will 
meet  the  program  objectives  and  plan. 

c.  Track  Record — ^levant  Agency 
and  outside  assessments  of  the 
organization’s  experience  with 
international  exchanges;  for 
organizations  that  have  not  worked  with 
USIA,  the  demonstrated  potential  to 
achieve  pro^am  goals  will  be  evaluated. 

d.  Multiplier  Effect/Impact— The 
impact  of  the  exchange  activity  on  the 
wider  community  and  on  the 
development  of  continuing  ties,  as  well 
as  the  contribution  of  the  proposed 
activity  to  promoting  mutual 
understanding 

e.  Value  to  U.S>.-PRC  Relations — ^The 
assessment  of  the  need,  potential 
impact,  and  significance  of  the  project 
with  the  PRC. 

f.  Cost  Effectiveness — ^The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and  honoraria, 
should  be  kept  as  low  as  possible.  All 
other  items  should  be  necessary  and 
appropriate.  Proposals  should  maximize 
cost-sharing  through  other  private  sector 
support  as  well  as  insritutional  direct 
funding  contributions. 

g.  Institutional  Capacity— Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  pitqect's  goals. 
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h.  Fo//oMr-o/i-Act/Wtto9— Proposals 
^ould  provide  t  plan  forcoBtinued 
foUowsm  activity  (without  USIA 
support)  which  insuraa  that  USIA 
supported  programs  are  not  isolated 
events. 

L  E¥aiuabon  Plan— ProfKMals  should 
provide  a  plan  for  evahtation  by  die 
grantee  Institution  and  by  ^dividual 
partidpants  in  categmies  B. 

^^plkatfam  Diadaimer  (All  Catagariee) 
The  terms  and  costdktfoaa  pubttabed 
in  this  RFP  are  binding  and  may  not  be 


modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  publish^ 
language  \dll  not  be  binding.  Issuance 
of  the  RFF  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  awvd  cannot  be 
made  until  funds  have  been  fully 
apiffopiiatad  by  Ctmgraas.  allocatad  and 
committed  through  interaa)  USA 


NoC^catioB  -  '  . 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
December  29, 1993.  All  huided 
proposals  will  be  subject  to  periodic 
reporting  and  evahirtkn  requiremeats. 

Doted:  1993. 

Berry  FhHmi, 

Acting  Assockita  Director  fitrSducatioaat  and 
CohanJAffairK^ 

IPR  Doc.  93-18777  Plied  B-5-93;  9:45  am) 
MUJNO  CODE  aaa-01-M 
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Sunshine  Act  Meetings 

Federal  Register 

Vol.  58.  No.  150 

Friday,  August  6,  1993 

This  MCtion  of  th«  FEDERAL  REGISTER 
oontains  notices  of  meetings  puMshed  under 
the  “Government  in  the  Surtshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  MME  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TME  AND  DATE:  10:00  s.m..  Thursday, 
August  12. 1993. 

PLACE:  Room  600, 1730  K  Street,  NW.. 
Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIOEREO:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Secretary  of  Labor  v.  Shirel  S'  Guess, 
employed  by  P)ko  Mining  Co.,  Docket  No. 
KENT  92-73,  etc.  (Issues  include  whether  the 
judge  erred  dismissing  this  proceeding 
brought  against  Shirel  k  Guess  under  30 
U.S.Q  $  820(c)  on  the  basis  that  their 
employer  was  a  partnership.) 

2.  Ajnerican  Mine  Services,  Inc.,  Docket 
Na  WEST  91-563,  etc.  (Issues  include 
whether  the  judge  erred  in  Onding  that  the 
mine  operator's  violation  of  30  Cre  75.1400- 
3  was  not  a  result  of  its  unwarrantable  feilure 
to  comply  with  the  safety  standard.) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  »4FO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 
for  TDD  Rolay/l-«00-877-8339  for  toll 
bee. 

Dated:  August  3, 1993. 

Jean  H.  Ellen. 

Agenda  Clerk. 

(FR  Doc  93-19000  Filed  8-4-93;  2:09  pm] 
BIUJNQ  CODE  f7SS-«1-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
August  11, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following 
item  is  anticipated.  This  matter  will  be 
voted  on  without  discussion  imless  a 
member  of  the  Board  requests  that  the 
item  be  moved  to  the  discussion  agenda. 

1.  Proposed  interagency  policy  statement 
regarding  branch  closings  by  depository 
institutions. 

Discussion  Agenda 

2.  Publication  for  comment  of  proposed 
amendments  to  Regulation  A  (Extensions  of 
Credit  by  Federal  ^serve  Banks)  to 
implement  section  142  of  the  Federal  Deposit 
Insurance  Corporation  Act  of  1991  regarding 
limits  on  discoimt  window  advances. 

3.  Proposal  under  the  Board's  Payments 
System  Risk  Reduction  Policy  regarding 
daylight  overdraft  penalty  fee  for  bankers* 
ba^,  Edge  corporations,  and  limited 
purpose  trust  companies.  (Proposed  earlier 
for  public  comment;  Docket  No.  R-0693) 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
beneflt  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board’s 
Freedom  of  Information  OfBce,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  voting  to: 

Freedom  of  Information  Office,  Board  of 
-  Governors  of  the  Federal  Reserve  System, 
Washington,  D.C  20551 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  (Zoyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  August  4, 1993 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-18979  Filed  8-4-93;  12:55  pm] 
BILUNG  CODE  S210-01-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:30 
a.m.,  Wednesday,  August  11, 1993, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N  W„  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  4, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-18980  Filed  8-4-93;  12:55  am] 
BILUNO  CODE  S21<H>1-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  23 

[Docket  No.  26269;  Amendment  No.  23-45] 
RIN  2120-AD20 

Smaii  Airpiane  Airworthiness  Review 
Program  Amendment  No.  4 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  changes 
airframe  and  flight  airworthiness 
standards  for  normal,  utility,  acrobatic, 
and  commuter  category  airplanes.  The 
changes  are  based  on  a  number  of 
recommendations  discussed  at  the 
Small  Airplane  Airworthiness  Review 
Conference  held  on  October  22-26, 

1984,  in  St.  Louis,  Missouri.  These 
updated  safety  standards  will  continue 
to  provide  an  acceptable  level  of  safety 
in  the  design  requirements  for  small 
airplanes  used  in  both  private  and 
commercial  operations.  Some  of  the 
changes  provide  design  requirements 
applicable  to  advancements  in 
technology  being  incorporated  in 
current  designs.  This  amendment  will 
also  reduce  the  regulatory  burden  in 
showing  compliance  with  some 
requirements  while  maintaining  an 
acceptable  level  of  safety. 

EFFECTIVE  DATE:  September  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  W.  Payauys,  Aerospace 
Engineer,  Standards  Office  (ACE-110), 
Small  Airplane  Directorate,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
telephone  (816)  426-5688. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  June  15, 1990,  the  FAA  issued  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  changes  to  the  airframe 
and  flight  airworthiness  standards  for 
norm.il,  utility,  acrobatic,  and  commuter 
category  airplanes  (Notice  No.  90-18,  55 
FR  26534,  June  28, 1990).  The  FAA 
based  the  proposed  changes  on  the 
Small  Airplane  Airworthiness  Review 
Program  and  on  the  conference  that 
resulted  in  recommendation  based  on 
review  proposals. 

History 

To  encourage  public  participation  in 
improving  and  updating  the 
airworthiness  standards  applicable  to 
small  airplanes,  the  FAA  announced  the 
Small  Airplane  Airworthiness  Review 
Program  on  January  31, 1983,  and 


invited  all  interested  persons  to  submit 
proposals  for  changes  to  part  23. 

By  the  close  of  the  proposal  period  on 
May  3, 1984,  the  FAA  had  received 
more  than  560  proposals.  On  October 
22-26, 1984,  the  FAA  held  the  Small 
Airplane  Airworthiness  Review  Program 
Conference  in  St.  Louis,  Missouri.  The 
conference  was  attended  by  over  300 
persons  representing  all  aspects  of  the 
U.S.  small  airplane  industry  as  well  as 
many  international  representatives.  A 
copy  of  the  transcripts  of  all  discussions 
held  during  the  conference  is  fried  in 
FAA  Regulatory  Docket  23494. 

After  reviewing  the  proposals  and  the 
public  comments  received  at  the 
conference,  the  FAA  issued  a  number  of 
rulemaking  documents.  These  include: 

(1)  A  notice  proposing  to  upgrade 
cabin  safety  and  occupant  protection 
standards  during  emergency  landing 
conditions  (Notice  86-19,  51  FR  44878, 
December  12, 1986),  whioh  led  to 
amendment  23-36  (53  FR  30802,  August 
15, 1988). 

(2)  A  notice  proposing  airworthiness 
standards  for  advanced  technology  in 
current  airplane  design  (Notice  89-5,  54 
FR  9276,  March  6, 1989),  which  led  to 
amendment  23-42  (56  FR  344,  January 
3, 1991). 

(3)  A  notice  proposing  airworthiness 
standards  for  complex  systems  critical 
for  safety  in  small  airplanes  (Notice  89- 
6,  54  FR  9338,  March  6, 1989),  which 
led  to  amendment  23-41  (55  FR  43306, 
October  26, 1990). 

(4)  A  notice  of  proposed  airworthiness 
standards  for  powerplant  and 
equipment  not  included  in  the  above 
three  notices  (Notice  90-23,  55  FR 
40598,  October  3, 1990),  which  led  to 
Amendment  23-43  entitled  Small 
Airplane  Airworthiness  Review  Program 
Amendment  No.  3  (58  FR  18958,  April 
9, 1993). 

The  review  program  and  conference 
also  led  to  the  proposal  for  this 
rulemaking  action,  which  updates  the 
airframe  and  flight  airworthiness  ' 
standards  for  small  airplanes. 

The  FAA  is  participating  in  an 
important  international  effort  to 
harmonize  part  23  of  the  Federal 
Aviation  Regulations  (FAR)  with  the 
Joint  Aviation  Requirements  (JAR) 
developed  by  representatives  of  the 
Joint  Aviation  Authorities  (JAA).  This 
final  rule  is  a  signifrcant  step  in  the 
harmonization  effort,  which  is  being 
encouraged  and  supported  by  the 
aviation  community  worldwide. 

Discussion  of  Comments 
General 

Interested  persons  were  invited  to 
participate  in  the  development  of  this 


frnal  rule  by  submitting  written  data, 
views,  or  arguments  to  the  regulatory 
docket.  Eight  commenters  responded  to  • 
Notice  No.  90-18.  Commenters 
represent  U.S.  manufacturers  of  small 
aircraft  (General  Aviation  Manufacturers 
Association,  GAMA),  Joint  Aviation 
Authorities,  JAA,  individual 
airworthiness  authorities  (United 
Kingdom,  Australia.  Transport  Canada), 
the  Air  Line  Pilots  Association  (ALPA), 
a  representative  of  the  Association  of 
Europeene  des  Constructeures  des 
Material  Aerospatial  (AECMA),  and  one 
private  individual.  Most  commenters 
either  endorse  other  comments  or 
comment  on  only  a  few  of  the  proposed 
changes.  GAMA  comments  on  a 
signifrcant  number  of  the  proposed 
changes  and  JAA  comments  on  virtually 
every  proposed  change.  AECMA 
submitted  a  one-sentence  comment 
endorsing  the  GAMA  comment. 

One  commenter  (ALPA),  while 
supporting  “the  fundamental  intent”  of 
the  NPRM  and  applauding  “The  FAA 
for  the  work  and  progress”  from  the 
1984  conference,  also  states  a  belief  that 
there  is  a  need  for  a  “single  regulation 
to  prescribe  that  all  part  25  certification 
aircraft  are  used  by  scheduled 
commercial  airlines.” 

In  general,  the  commenters  agree  with 
the  proposed  changes  and  one 
commenter  (GAMA)  urges  the  FAA  to 
issue  a  frnal  rule  as  expeditiously  as 
possible. 

In  the  NPRM,  the  FAA  specifically 
solicited  comments  on  the  following 
subjects: 

Conference  Proposal  2,  §  23.3,  Permit 
installation  of  turboject  engines  on 
commuter  category  airplanes. 

Conference  Proposal  7.  §  23.65, 
Require  performance  limitations  based 
on  weight,  altitude  and  temperature. 

Conference  Proposal  10,  §  23.145, 
Establish  control  force  limits  for 
reduced  pilot  strength,  and 

Conference  Proposal  29,  §  23.307, 
Require  material  correction  factors 
during  structural  tests. 

The  first  two  subjects  listed  above  are 
subjects  on  which  the  FAA  solicited 
comments  for  future  rulemaking.  No 
frnal  action  is  taken  in  this  rulemaking 
on  these  two  subjects.  The  discussion  of 
comments  on  these  two  subjects  follows 
the  proposal-by-proposal  discussion  at 
the  end  of  the  supplementary 
information  section  of  this  preamble. 
The  second  two  subjects  relate  to 
rulemaking  proposal  number  10 
(§  23.145)  and  rulemaking  proposal  29 
(§  23.307).  Discussion  of  comments  for 
these  subjects  is  contained  in  the 
proposal-by-proposal  discussion. 
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Discussion  of  Comments  on  Specific 
Sections  of  Part  23 

As  stated  above,  the  majority  of  the 
specific  comments  were  received  from 
the  GAMA  and  the  JAA.  In  the 
following  proposal-by-proposal 
discussion,  the  basic  intent  of  each 
proposed  change  is  summarized  and 
substantive  comments  are  addressed 
individually.  Comments  and  changes  of 
an  editorial  nature  are  generally  omitted 
from  the  discussion. 

In  this  final  rule,  the  FAA  has 
withdrawn  a  total  of  three  proposals 
from  the  NPRM  and  is  amending  (for 
clarification)  two  sections  for  which 
changes  were  not  proposed  in  the 
NPRM.  The  withdrawal  of  some 
proposed  amendments  and  the  addition 
of  amendments  that  were  not  proposed 
has  created  a  mismatch  between  the 
proposal  numbers  as  discussed  in  this 
preamble  and  the  amendment  numbers 
included  in  the  amendatory  portion  of 
this  final  rule.  The  following  table 
provides  the  necessary  cross  reference; 


Proposal  No. 

Amendment  No. 

1-28  . 

1-28. 

29 . 

Not  Adopted. 

30-^7 . 

29-^6. 

No  proposal . 

47  &  48 

40-67  . 

49-68. 

68 . 

Not  Adopted. 

69-72  . 

69-72. 

73 . 

Not  Adopted. 

74-83  . 

73-82. 

Proposal  1 

This  proposal  contained  the  authority 
citation  for  part  23,  for  which  there  was 
no  change. 

Proposal  2 

The  FAA  proposed  a  change  to 
§  23.23  that  specified  the  limits  for  load 
distribution  for  weight  and  balance 
considerations.  The  one  comment  (JAA) 
received  generally  agrees  with  the 
proposed  change  but  does  not  agree  that 
the  specific  reference  to  lateral  center  of 
gravity  (c.g.)  range  limits  should  be 
deleted.  Also,  the  JAA  does  not  believe 
(1)  that  the  proposal  treats  lateral  c.g. 
consistently  and  (2)  that  there  is  a  need 
for  all  of  the  required  flight  test 
evaluation  with  displaced  lateral  c.g. 
limits.  The  JAA  notes  that  requiring  all 
testing  to  be  repeated  with  fuel 
asymmetry  is  unnecessary  and 
impractical  but  that  it  would  he 
appropriate  to  take  fuel  asymmetry  into 
account  for  some  tests  such  as  minimum 
control  speeds,  stall  handling,  and 
lateral  stability. 

The  FAA  agrees  that  deleting  specific 
references  to  lateral  c.g.  limits  may  not 
be  appropriate  and  has  revised 


§  23.23(a)  to  retain  lateral  load  limits  in 
the  regulations.  The  FAA  disagrees  that 
the  proposal  treats  lateral  c.g.  limits 
inconsistently.  Repeating  all  testing 
with  fuel  asymmetry  is  unnecessary  to 
find  compliance.  Accordingly,  the  FAA 
adopts  §  23.23  with  the  change 
discussed  above. 

Proposal  3 

The  FAA  proposed  a  change  to 
§  23.25  to  clarify  the  criteria  used  for 
assuming  occupant  weights  in  normal, 
commuter,  utility,  and  acrobatic 
category  airplanes.  The  proposed 
change  would  no  longer  permit  the 
certification  of  normal  category 
airplanes  with  seats  placarded  for 
occupants  of  less  than  170  pounds. 

Seats  limited  to  some  lower  weight  by 
the  placard  installation  will  be  referred 
to  as  "child  seats”  in  the  remainder  of 
this  discussion. 

The  GAMA  and  JAA  commented  on 
this  proposal.  The  GAMA  opposes 
deleting  the  provision  that  allows  for 
the  installation  of  child  seats.  The 
GAMA  notes  that  existing  provisions  of 
§  23.25  allow  the  manufacturer  to  install 
child  seats  and  establish  proper  loading 
provisions  for  the  airplane.  GAMA 
believes  that  deleting  this  provision 
would  operationally  limit  future 
airplanes.  The  GAMA  also  notes  that 
several  unacceptable  alternatives  could 
result  from  the  proposed  deletion,  such 
as  carrying  less  fuel,  installing  fewer 
seats,  and  carrying  less  safety 
equipment.  The  GAMA  feels  that  child 
seats  in  airplanes  fulfill  a  consumer 
need.  The  GAMA  does  not  agree  with 
the  FAA’s  statement  in  the  NPRM  that 
the  lack  of  specific  standards  for  child 
seats  is  appropriate  justification  for 
disallowing  placarding  of  child  seats. 
The  GAMA  states  that  seat  rules  can  be 
changed  to  certify  fixed  child  seats  at 
selected  weight  limits. 

The  JAA  states  that  it  does  not 
understand  the  FAA’s  reasoning  for 
disallowing  child  seats  in  normal 
category  airplanes. 

The  FAA  reconsidered  this  proposal, 
based  on  these  comments,  and  agrees 
that  eliminating  the  approval  of  child 
seats  in  normal  category  airplanes  is 
inappropriate.  However,  the  FAA  points 
out  that  future  rulemaking  to  provide 
safe  standards  for  child  seats  will  be 
needed  in  view  of  changes  to  §  23.562 
made  by  amendment  23-36  (53  FR 
30802,  August  15, 1988),  which 
established  a  safety  level  for  occupants 
with  a  nominal  weight  of  170  pounds. 

Although  the  FAA  will  allow  the 
installation  of  child  seats,  placarding 
pilot  seats  for  occupants  weighing  less 
than  170  pounds  or  190  pounds, 
depending  upon  airplane  category-,  will 


not  the  be  allowed  because  there  is  no 
reason  to  do  so.  Accordingly,  a  revision 
to  §  23.25(a)(2)  ensures  that  pilot  seats 
are  not  placarded  for  a  reduced  weight. 

The  GAMA  also  pointed  out  that  the 
minimum  fuel  requirement  of  “at  least 
one-half  hour”  in  §  23.25(a)(2)(i),  which 
is  a  part  of  the  requirement  for 
computing  the  minimum  or  maximum 
weight,  is  inconsistent  with  the  fuel 
requirements  of  part  91.  Section  91.151, 
Fuel  requirements  for  flight  in  VFR 
conditions,  requires  30  minutes  of  fuel 
reserve  for  day  operations  and  45 
minutes  of  fuel  reserve  for  night 
operations.  Also,  §91.167,  Fuel 
requirements  for  flight  in  IFR 
conditions,  requires  the  airplane  to  have 
enough  fuel  to:  (1)  Reach  its  intended 
destination;  (2)  fly  to  an  alternate 
destination,  if  required;  and  (3)  allow  45 
minutes  of  further  flight  at  normal 
cruising  speed. 

Section  23.25(a)(2)(i)  requires  the 
pilot  to  have  all  seats  occupied,  engine 
oil  at  full  capacity,  and  enough  fuel  for 
continued  flight  and  a  safe  landing.  The 
45-minute  fuel  reserve,  required  by  the 
operating  rules,  exceeds  the 
§  23.25(a)(2)(i)  fuel  requirement  of  "at 
least  one-half  hour.”  Proposed 
§23.25(a)(2)(i)  is,  therefore,  revised  to 
"at  least  45  minutes  for  night  VFR  and 
IFR  approved  airplanes.”  The  FAA 
adopts  §  23.25  with  the  changes 
discussed  above. 

Proposal  4 

The  FAA  proposed  to  change  §  23.33 
by  adding  propeller  speed  and  pitch 
limits  for  turbine  engine/propeller 
combinations  and  other  requirements 
applicable  to  turbopropeller-powered 
airplanes  not  covered  by  the  present 
rule. 

The  FAA  received  comments  from  the 
JAA  and  the  GAMA.  Both  commenters 
questioned  the  need  to  add 
requirements  for  turbopropeller- 
powered  airplanes  (proposed 
paragraphs  (b)(l)(ii)  and  (b)(2)(ii))  since 
it  is  unlikely  that  a  fixed-pitch  propeller 
will  be  used  on  a  turbine-powered 
engine. 

The  FAA  has  re-examined  these 
proposals  and  determined  that  proposed 
paragraphs  (b)(l)(ii)  and  (b)(2)(ii)  are  not 
necessary. 

The  GAMA  states  that  the  proposal 
for  §23.33(d)(2)(ii)  will  allow  a  2,700 
r.p.m.  engine  to  operate  at  2,940  r.p.m., 
or  higher,  if  the  governor  should  fail  and 
that  this  change  does  not  appear  to  be 
in  the  interest  of  safety.  The  FAA  is  not 
making  any  change  to  the  proposed 
requirement  because  the  information 
contained  in  the  comment  is 
insufficient.  The  NPRM  documents  that 
there  are  usually  two  governors  in  an 
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engine/propeUer  system.,  one  cxmtrDlling 
the  propeller  rotational  speed  and  one 
conUtsdling  the  overspeed  of  the  turbine 
en^ne.  explanation  notes  that  if 
the  propeller  governor  fails,  the 
oveispeed  limit  will  be  established  by 
the  turbine  governor  and  probably  will 
be  106  to  108  percent.  The  conditicm 
identified  by  GAMA  is  nearly  the 
same  as  the  condition  identified  in  the 
notice  (2,940  T.p  jn.  is  a  li06.9  percent 
oversp^  of  2,700  r.pjn.).  Tbe  GAMA 
apprais  to  support  proposed 
§  23.33(d)(2l(ii)  that  would  have 
required  a  means  to  limit  the  engine 
overspeed  to  99  percent  of  the  approved 
engine  overspeed. 

The  FAA  recognizes  that  a  fuel 
comrol  governor  usually  controls 
turbine  engine  overspeed.  Any  required 
margin  (sudi  as  the  proposed  1  percent) 
would  be  considered  during  the 
establishment  of  the  approved 
overspeed.  Accordingly,  it  burdens  dm 
applicant  to  require  an  additional 
device  that  arbitrarily  limits  overspeed 
to  99  percent.  By  removing  the  99 
percent  requirement,  §23.33(dl(2Xii) 
allows  full  approved  overspeed.  The 
FAA  adopts  §  25.33  wilh  the  changes 
discussed  above. 

Proposed  S 

The  FAA  proposed  tq  clarify  the 
performance  data  requirements  of 
§  23.45  and  to  combine  the  requirements 
for  reciprocating  and  turbine-engine- 
powered  airplanes.  Since  the  one 
comment  received  from  the  JAA  agreed 
with  the  proposed  change,  the  FAA 
amends  ■§  23.45  as  proposed. 

Proposal  6 

The  FAA  proposed  to  change  §'23.53 
to  introduce  a  rotation  speed,  Vr,  for 
multiengine  airplanes  and  to  eliminate 
reference  Vx  (speed  for  the  best  angle  of 
climb)  for  airspeeds  at  50  feet.  The  FAA 
received  comments  on  this  proposal 
from  the  JAA  and  the  GAMA. 

The  JAA  notes  that  the  reference  to 
1-3  Vsi  (stalling  speed  or  minimum 
steady  flight  speed  in  a  specific 
configuration)  in  proposed  §§  23.53 
(b)(l)(ii)  and  (b)(2)(ii)  is  unnecessary 
and  suggest  clearer  wording  for  the 
proposed  change.  The  proposed 
language  that  states,  “not  less  than  1.2 
Vsi,’’  establishes  the  minimxim  Vsi 
speed  that  must  be  reached  by  a  height 
of  50  feet  above  the  takeoff  siirface.  The 
JAA  recommends  revising  the  language 
to  read,  “‘1.2  Vsi,  or  any  other  speed 
shown  to  be  safe  *  *  The  FAA 
rejects  this  suggestion  because  it  would 
allow  the  use  of  a  speed  below  1.2  Vsi, 
which  the  FAA  considers  the  mininnim 
acceptable  margin  above  the  staH  speed 
at  the  50  foot  point. 


The  GAMA  recommends  deleting  the 
words  “‘including  •turbulence”  in 
proposed  §  23.53  (b)(l)(ii)  and  (b)(2)(n). 
The  GAMA  believes  that  considering 
turbulence  deviates  from  the  intent  of 
the  general  requirement  of  §  23.45  that 
requires  still  air  performance 
corrections  in  a  standard  atmosphere. 

The  commenter  is  partly  correct.  Moat 
of  the  performance  testing  can  he  done 
in  still  air  under  standard  atmospheric 
conditions,  but  some  tests  need  to  be 
done  under  other  conditions.  Thus, 

§  23.53  requires  turbulent  conditions  for 
some,  but  not  all,  testing  to  find  safe 
minimum  takeoff  speeds.  Accordingly, 
these  words  are  not  being  deleted  from 
§  23.53  (b)(lXiil  and  (h)(2)((ii). 

The  GAMA  also  asks  why  turbulence 
is  considered  for  normal,  utility,  and 
acrobatic  category  airplanes  and  not  for 
commuter  category  airplanes. 

The  GAMA  is  correct  that  liie  takeoff 
speed  requirements  in  *§  23.53(c)  for 
commuter  category  do  not  specifically 
address  turbulence.  Ho'wever,  Other 
requirements  applicable  to  commuter 
category,  such  as  § 23.45(f)(3),  that,  in 
part,  address  critical-engine-inoperative 
takeoff  performance  require  this 
performance  to  be  determined  according 
to  the  procedures  established  by  the 
applicant  for  file  operation  in  service, 
including  turbulence  conditions. 
Therefore,  since  turbulence  for 
commenter  category  airplanes  is 
otherwise  addressed  it  has  not  been  nor 
does  it  need  to  be  included  in  §  23.53. 

In  addition,  the  FAA  has  noted  that 
the  proposed  paragraph  §  23.53(a)  was 
not  clear  in  distinguishing  between  the 
proposed  Vr  speed  and  file  Vr  speed 
established  by  §  23.53(c)(4)  for 
commuter  category  airplanes.  An 
editorial  change  to  §  23.53(a)  clarifies 
that  §  23.53(^  applies  only  to  normal, 
utility,  and  acrtfoatic  category  airplanes, 
not  to  commuter  category  airplanes.  The 
FAA  Adopts  §  23.53  with  the  changes 
discussed  above. 

Proposal  7 

The  FAA  proposed  to  delete  from 
§  23.65  the  current  rate-of-climb 
requirements  and  to  specify  a  minimum 
speed  at  which  the  angle-of-climb 
criteria  must  be  met.  ‘The  FAA  received 
comments  on  this  proposal  from  the 
JAA,  GAMA,  and  ALPA.  As  previously 
discussed,  the  portion  of  the  JAA, 
GAMA,  and  AlPA  comments  that 
addresses  the  subject  of  weight,  altitude, 
and  temperature  (WAT)  requirements 
for  part  23  airplanes  is  discussed 
following  this  proposal-by-proposal 
discussion. 

The  GAMA  states  that  the  FAA  has 
not  justified  file  proposed  change  to 
§  23.55(a')(T)  for  a  minimum  all-engine- 


cliirib  speed  of  1.2  Vsi  and  fiiat  this 
restriction  appears  urmeces^iy  because 
Vx  is  ifsually  greater  than  1.2  Vsj- 
GAMA  notes  that,  if  Vx  is  lower,  any 
questions  resulting  from  attitude  and 
engine  failure  can  easily  be  dealt  with 
in  the  flying  q^uality  ruies. 

The  JAA  omieves  that  the  proposed 
minimum  climb  speed  of  1.2  Vsi  (stall 
^eed  or  minimum  .steady  fl^ht  speed 
obtained  in  a  specific  configuration) 
offers  an  inadequate  stall  speed  margin 
for  an  everyday  aU-engines-operating 
case  and  recommends  not  less  than  1^ 
Vmc  (minimum  control  speed  with 
critical  engine  inoperative)  or  1.3  Vsi. 
The  GAMA  states  that  the  FAA  has  not 
justified  the  proposed  minimum  all- 
engine-climb  speed  of  1.2  Vsi. 

As  presented  in  the  NPRM.,  the  FAA 
finds  that  1.2  Vsa  is  an  improvement  in 
the  minimum  performance  standards. 
Deleting  climb  rate  requires  considering 
a  minimum  speed  to  ensure  an  adequate 
margin  between  stall  speed  Vs  and  the 
selected  climb  speed.  Lf  Vx  is  usually 
greater  than  1.2  Vsi.,  as  the  GAMA 
states,  then  rule  compliance  is  not  a 
burden.  If  Vx  is  lower  than  1.2  Vsi,  then 
Vx  provides  an  insufficient  margin  with 
stall  speed  which  cannot  be  dealt  with 
in  the  flying  quality  rules.  This  position 
is  supported  by  another  commenter.  The 
FAA  concludes  that  1.2  Vsi  is  adequate 
and  that  a  Vmc  based  requirement  is 
unnecessary.  The  FAA  adopts  §23.65  as 
proposed. 

Proposal  8 

‘The  FAA  proposed  to  change  §  23.141 
to  clarify  the  general  requirements  for 
flight  characteristics. 

The  one  commenter  (JAA)  agrees  with 
the  proposal  but  suggests  some  changes 
for  the  patagraph.  The  first  is  to  insert 
the  phrase  “at  all  practical  loading 
conditions”  so  that  the  section  will  read 
“through  §23.253  at  all  practical 
loading  conditions,  at  all  practical 
operatLog  altitudes.” 

‘The  FAA  notes  that  the  current 
evaluation  of  an  airplane’s  flight 
characteristics  must  consider  all 
practical  loading  conditions  in 
accordance  with  §  23.21.  This  addition 
does  not  add  a  requirement  to  flight 
characteristic  testing  and  does  clarify 
the  requirement.  The  final  rule 
paragraph  adds  this  phrase. 

The  other  suggested  change  proposes 
to  add  a  phrase  between  “under 
§23.1527"  and  “without  exceptional 
piloting  sGdIl,”  which  reads,  “for  which 
certification  has  been  requested.”  The 
FAA  agrees  and  has  added  the  phrase  to 
the  final  rule.  The  phrase  clarifies  that 
the  loading  condition  and  altitudes, 
checked  during  the  flight  characteristics 
evaluation,  are  those  conditions  and 
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altitudes  requested  by  the  applicant  for 
approval.  The  FAA  adopts  §  23.141  with 
the  changes  discussed  above. 

Proposal  9 

The  FAA  proposed  to  change  §  23.143 
by  replacing  the  word  “Dive”  with  the 
word  “Descent”  because  descent  more 
accurately  reflects  the  total  phase  of 
flight.  No  one  commented  on  this 
proposed  change,  and  the  FAA  adopts 
the  change  to  §23.143  as  proposed. 

Some  comments  received  on  §  23.145 
resulted  in  revisions  to  the  table  in 
§  23.143(c).  These  comments  are 
discussed  in  the  discussion  of  §  23.145. 

Proposal  10 

The  FAA  proposed  to  change  §  23,145 
to  correct  an  error  created  by 
amendment  23-21  and  to  correct  the 
trim  speeds  and  procedures. 

Although  the  FAA  received  no 
comments  on  paragraph  (a)  of  §  23.145, 
the  FAA  notes  that  “the  airplanes  as 
nearly  as  possible  in  trim  at  1.3  Vsi”is 
a  condition  specified  for  both  maximum 
continuous  power  and  power  off  in 
§23.145  (a)(1)  and  (a)(2).  To  eliminate 
redundancy,  the  FAA  moved  these 
words  in  the  final  rule  to  the 
introductory  text  of  §  23.145(a). 

The  JAA  and  the  GAMA  commented 
on  §  23.145  (b),  (c),  and  (d).  The  GAMA 
believes  that  the  one-hand  control  force 
of  50  pounds  in  proposed  §  23.145(b)  is 
too  stringent  but  does  not  provide  any 
further  recommendations.  The  NPRM 
proposal  discusses  the  reasons  for 
selecting  the  particular  control  force  and 
the  control  force  is  retained  as 
proposed. 

Tne  GAMA  also  suggested  deleting 
the  50-pound  control  force  in 
§  23.145(b)  or  moving  it  to  the  table  in 
§  23.145(c).  The  FAA  agrees  with  the 
suggestion  that  the  one-hand  control 
force  for  the  wheel  should  be  located  in 
the  table  in  §  23.143(c).  This  table 
contains  other  forces  for  the  control 
wheel,  stick,  and  rudder  pedals.  It  is 
appropriate  to  add  this  one-hand  control 
force  to  the  table. 

The  JAA  provides  extensive 
comments  on  §  23.145(b).  First,  the  JAA 
asks  to  what  the  50-pound  control  force 
limit  of  §  23.145(b)  applies.  The  JAA 
believes  that  this  force  should  include 
any  initial  out-of-trim  force  and  the 
change  of  control  force  that  occurs 
during  the  variations  in  flight 
conditions.  As  proposed  by  the  FAA, 
this  requirement  does  not  determine  the 
total  control  force  in  the  airplane  during 
the  maneuvers  specified  in  §  23.145, 
paragraph  (b)(1)  through  (b)(5).  The  one- 
hand  control  force  test  verifies  that  the 
changing  control  forces,  during  the 
maneuver,  do  not  become  higher  than 


the  pilot  can  safely  control.  The  FAA 
specifies  a  one-hand  control  force 
because,  during  the  maneuvers,  the  pilot 
is  using  one  hand  to  change  the  power 
settings  or  flap  positions.  Only  one  hand 
will  be  available  to  correct  the  resulting 
control  force  changes.  Accordingly,  the 
requirement  for  the  airplane  control 
force  is  not  limited  to  a  total  of  50 
pounds,  as  the  JAA  advocates.  The 
requirement  allows  force  to  be  the  sum 
of  the  initial  out-of-trim  force  plus  the 
allowed  50  pounds  to  correct  the 
maneuver.  In  practice,  the  total  control 
force  on  the  airplane  depends  upon  the 
direction  of  the  pilot  force  and  the 
direction  of  the  initial  out-of-trim  force. 
The  out-of-trim  forces  may  add  (or 
subtract)  to  the  50-pound  force  limit. 

The  JAA  also  recommends  deleting 
the  words  “the  gear  extended”  firom 
§  23.145(b)  since  the  demonstration 
required  by  paragraph  (b)(3)  and  (b)(4) 
are  with  gear  retracted. 

The  FAA  re-examined  these 
requirements  and  agrees  that  the  gear 
position  requirements  of  §  23.145(b) 
conflict  with  §  23.145,  paragraph  (b)(3) 
and  (b)(4).  But,  the  FAA  does  not  agree 
that  the  gear  position  requirement  of 
§  23, 145(b)  should  be  deleted.  It  is 
necessary  to  specify  the  needed  gear 
position  in  the  maneuvers  in  §  23.145, 
paragraphs  (b)(1)  through  (b)(5).  To 
correct  these  requirements,  the  FAA 
removes  the  words  “with  the  landing 
gear  extended”  from  §  23.145(b)  and 
adds  this  phase  to  §  23.145,  paragraphs 
(b)(1)  and  (b)(2). 

The  JAA  also  believes  that  proposed 
§  23.145(b)(2)(i)  fails  to  address  properly 
a  normal  balked  landing  demonstration. 
First,  the  JAA  notes  that  the  proposed 
initial  trim  speed  1.2  Vso  (stalling  speed 
or  minimum  steady  flight  speed  in 
landing  configuration)  is  below  the  final 
approach  speed  of  1.3  Vso.  Second, 
mishandled  balked  landings  are  covered 
in  §  23.145(b)(2)(ii),  Third,  it  is  inconect 
to  require  a  speed  abuse  for  the  normal 
demonstration  requirements. 

The  JAA  also  disagrees  with  the 
proposal  to  require  the  airplane  to 
maintain  the  speed  used  to  show 
compliance  with  §  23.77.  The  JAA’s 
reasons  for  disagreeing  are  that  §  23.77 
provides  requirements  for  the  balked 
landing  climb  case,  and  it  is 
inappropriate  to  correlate  this  climb 
condition  to  those  for  the  balked 
landing  demonstration  of 
§  23.145(b)(2)(i),  which  recommends  go- 
around  settings.  To  support  not  using 
the  speed  of  §  23.77,  the  JAA  notes  that 
it  could  be  as  low  as  1.1  Vso.  which  is 
not  a  realistic  go-around  speed  with 
flaps  partly  retracted.  The  JAA 
recommends  a  speed  of  1.3  Vso- 


Finally,  the  JAA  disagrees  with  the 
reference  to  §  23.145(b)(l)(i)  in  proposed 
§  23.145(b)(2)(iii)  because  tWe  should 
be  no  flap  gate  positions  between  fully 
extended  and  go-around  flaps.  The  JAA 
agrees  with  giving  credit  for  the  flap 
gate  positions  in  the  mishandled  balked 
landing  requirements  of 
§  23.145(b)(2)(ii),  but  questions  the  need 
to  maintain  a  speed  of  1.1  Vso-  The  JAA 
believes  that  it  is  acceptable  to  retrim 
between  each  gate  state  of  flap  retraction 
and  that  it  should  be  acceptable  to  allow 
the  airplane  to  accelerate  to  1.1  Vsi, 
where  Vsi  is  the  selected  flap  setting 
configuration. 

The  FAA  has  reviewed  the  proposal 
in  light  of  the  comments  received  on 
§  23.145(b)  concerning  airplane  trim  at 
1.2  Vso  or  1.3  Vso  and  agrees  that  an 
abuse  speed  of  1.2  Vso  for  a  normal 
balked  landing  is  inappropriate.  The 
final  rule  allows  an  abuse  speed  of  1.3 
Vso  for  a  normal  balked  landing. 
However,  the  FAA  considers  an  abuse 
speed  1.2  Vso  appropriate  for  a 
mishandled  balked  landing. 

The  FAA  does  not  agree  that  it  is 
inappropriate  to  correlate  the  balked 
landing  climb  in  §  23.77  to  the  balked 
landing  of  §  23.145(b)(2)(i),  The  FAA 
has  evaluated  this  and  determined  that 
a  speed  showing  compliance  with  the 
balked  landing  climb  is  also  safe  for  a 
wings  level  go-around  flight.  Changes  to 
§  23.77  clarify  that  the  balked  landing 
speed  is  the  minimum  speed  that  must 
be  maintained. 

The  last  item  related  to  §  23.145(b)  is 
the  comment  on  the  credit  given  for 
gated  flap  positions.  Upon  re¬ 
examination  of  proposed 
§  23.145(b)(2)(iii),  the  FAA  agrees  with 
this  comment.  There  should  not  be  a 
flap  gate  position  between  the  flap  fully 
extended  position  and  the  go-around 
position.  If  one  is  provided,  it  should  be 
bypassed  so  the  go-around  setting  can 
be  quickly  attained.  Permitting  a  gated 
position  conflicts  with  §  23.145(b)(2)(i) 
in  a  normal  balked  landing.  Section 
23.145(b)(2)(i)  requires  the  flaps  to  be 
retracted  as  quickly  as  possible  to  the 
go-around  position.  Section 
23.145(b)(2)(iii)  omits  the  provision  for 
flap  gate  credit  from  the  final  rule. 

As  proposed,  §  23.145(b)(2)(ii)  would 
allow  the  use  of  flap  gate  positions  for 
the  mishandled  balked  landing 
demonstration  requirements.  The  FAA 
agrees;  therefore,  it  is  acceptable  to 
accelerate  the  airplane  to  1.1  times  the 
minimum  steady  flight  speed.  The  final 
rule  includes  this  provision. 

The  JAA  concurs  with  §  23.145, 
paragraphs  (b)(3),  (b)(4),  and  (b)(5),  and 
suggests  moving  §  23.145(b)(5)  to 
§  23.175  and  combining  it  with 
§  23.175(d).  The  FAA  reviewed  the 
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possibility  of  combining  these  two 
sections,  which  would  require  revisions 
in  both.  This  could  create  unintended 
meanings,  and  since  the  recommended 
changes  are  beyond  the  scope  of  the 
notice,  the  FAA  will  consider  this 
proposal  for  future  rulemaking. 

Both  the  GAMA  and  the  JAA  offer 
comments  on  proposed  §  23..145(c).  The 
GAMA  notes  that  this  requirement 
would  reqtrire  a  demonstration  of  an 
elevated  load  factor,  and  suggests  that, 
for  reasons  of  safety,  this  should  be  an 
extrapolation  of  lower  speed  data  or  an 
anal5^ical  finding-  The  JAA  states  that 
the  JAA  is  unclear  on  the  relationship 
of  this  proposal  to  present 
§  23.335(b)(4)(i)  and  suggests  a 
paragraph  revision  that  would  reference 
§23.335(b)(4)(i). 

Proposed  §  23.145(0)  requires  a 
demonstration  of  1.5  g  pitch  maneuver 
capability  up  to  Vd/Mo  (design  dive 
speed/design  dive  Mach  number).  The 
demonstration  is  necessary  and  should 
not  he  extrapolated  from  a  lower  speed 
test.  Calculations  may  be  used  to  show 
compliance  with  §  23.335(b)(4)(i).  It  is 
inappropriate  to  combine  the  design 
airspeed  with  the  proposed  §  23.145(c) 
flight  demonstration.  Also,  showii^ 
compliance  with  §  23.335(b)(4)(i)  by 
flight  demonstration  fails  to  explore  the 
pitch  maneuver  capahilities  close  to  Vp/ 
Md-  The  FAA  adopts  §  23.145(c)  as 
proposed. 

Tne  JAA  questions  the  need  for  the 
c.g.  conditions  contained  in  §23.145, 
paragraphs  (d)(1)  and  .(d)(2).  Section 
23.21  covers  these  conditions.  The 
FAA’s  review  shows  that  the  specific 
reference  to  the  c.g.  position  is 
unnecessary,  and  deletes  it.  The  FAA 
adopts  §  23.145  with  the  changes 
discussed  above. 

Proposal  1 1 

The  FAA  proposed  changing  §  23.147 
to  delete  the  existing  §  23.147(a),  to 
renumber  the  remaining  requirements, 
and  to  delete  references  to  center  of 
gravity. 

Since  the  only  comment,  from  the 
JAA,  agrees  with  the  proposed  change, 
the  FAA  adopts  §  23.147,  as  proposed. 

Proposal  12 

The  FAA  proposed  to  define 
airworthiness  standards  for  determining 
the  minimum  control  speed  and  to 
rewnard  particular  portions  of  §  23.149 
for  clarity. 

The  FAA  received  comments  from  the 
JAA  and  the  GAMA,  on  §  23.149.  Only 
the  JAA  addressed  the  proposed  revised 
definition  ofVmc  iii  §  23.149(b)(2).  The 
JAA  objected  to  the  proposal  to  change 
the  words  *‘recox»ering  control”  to 
“maintaining  control.”  The  FAA 


intended  this  proposed  revision  to 
eliminate  any  imj^ication  that  control  is 
lost  when  the  engine  fails.  The  JAA  feels 
the  proposed  change  is  “ill-advised” 
because  the  demonstration  of  Vmc 
results  in  an  hirplane  handling 
excursion,  in  all  three  axes,  followed  by 
a  recovery.  The  JAA  identifies  the 
continued  use  of  the  word  “recovery”  in 
the  stall  requirements  to  support  this 
position. 

The  FAA  considered  the  JAA^s 
coimneiits,  and  the  conference 
discussion,  and  concludes  that  the  term 
“recovering”  should  nortbe  used. 

Though  excursions  may  occur  in  all 
three  axes,  those  excursions  do  not 
mean  that  complete  loss  of  control  of 
the  airplane  has  occurred.  “Maintaining 
control”  includes  the  action  needed  to 
correct  these  excursions  and  to  continue 
to  fly  the  airplane  with  one  engirm 
inoperative.  It  is  appropriate  for  use  in 
this  definition.  This  revision  in  the  Vmc 
definition  should  not  be  considered  for 
extension  to  the  stall  requirements. 
Control  is  lost  in  a  stall;  therefore,  the 
term  “recovery”  is  appropriate  for  the 
stall  requirements. 

The  JAA  also  states  that  the  NPRM 
phrase,  “with  a  yaw  of  not  more  than  20 
degrees,”  in  the  proposed  definition  of 
Vmc  is  confusing,  since  heading 
excursions  are  limited  to  20  degrees  in 
unchanged  §  23.149(d). 

The  FAA  has  reviewed  this  proposed 
change,  alorig  with  the  text  of 
§  23.149(d),  and  agrees  that  the 
proposed  revision  does  not  provide  the 
intended  improvements.  Accordingly,  it 
is  removed  in  this  hnal  rule. 

The  JAA  also  comments  on  proposed 
§  23.149(b)(5j,  which  would  require  that 
in  determining  minimum  control  speed 
the  airplane  must  be  in  the  most  critical 
takeoff  configuration.  The  JAA  states 
that  JAR  23.149(b)(5)  requires  that  the 
propeller  controls  should  remain  in  the 
recommended  take-off  setting 
throughout. 

To  clarify  this  requirement  and  ensure 
that  the  proper  propeller  control  setting 
will  be  used,  final  rule  §  23.149(b)(5) 
includes  a  statement  on  the  propeller 
control  setting  consistent  with  JAR 
23.149(b)(5). 

The  FAA  received  comments  from  the 
GAMA  and  the  JAA  on  the  proposed 
change  to  §  23.149(c)  to  establish  an 
operational  limitation  for  a  minimum 
speed  to  intentionally  render  the  critical 
engine  inoperative.  This  proposal  for  a 
safe,  intentional,  one-engir>e-inop>erative 
speed,  VssE.  includes  language  that 
defines  a  maximum  and  a  minimum 
value  for  this  speed.  The  GAMA 
opposes  the  maximum  and  minimum 
values  proposed  and  beheves  that  these 
limits  are  so  small  that  they  defeat  the. 


purpose.  The  JAA  does  not  agree  with 
the  establishment  of  Vsse  a 
limitation.  f 

The  FAA  has  considered  these 
comments  and  agrees  with  the 
expressed  position  that  Vsse  should  not 
be  established  as  a  limitation.  The  FAA 
is  aware  of  the  benefits  resulting  from 
informing  the  pilot  of  the  speed  that 
provides  an  additional  safety  margin 
above  Vmc-  This  is  a  especially 
important  in  a  training  environment. 
Accordingly,  §  23.149(c)  is  revised  to 
require  that  Vsse  must  be  established 
and  a  new  §23.1585(c)(6.)  requires  that 
this  information  must  be  put  in  the 
AFM.  By  establishing  this  requirement, 
information  recommended  by  GAMA’s 
Specification  No.  1  can  be  included  in 
the  AFM.  The  FAA  adopts  §  23.149  with 
the  changes  discussed  above. 

Proposal  13 

The  FAA  proposed  changes  to  the 
landing  control  requirements  in 
§  23.153.  The  FAA  received  comments 
from  the  JAA  and  the  GAMA  on  this 
proposal. 

Tne  GAMA  beheves  that  the  FAA 
may  have  overlooked  the  effect  that  the 
proposed  change  would  have  on 
airplanes  weighing  6,000  pounds  or  less 
which  are  not  required  to  meet  §  23.153. 

For  these  airplanes  the  GAMA  believes 
that  the  speed  for  control  during  landing 
should  be  set  in  a  different  way  than 
using  the  speed  used  for  the 
demonstration  of  landing  under  §  23.75, 
minus  5  knots. 

The  FAA  disagrees.  The  FAA 
considered  all  airplane  weights  in  the 
NPRM.  Existing  §23.75  does  not 
differentiate  landing  speed  by  wei^t. 

The  GAMA  states  that  §  23.153(b) 
adds  the  steepest  approach  gradient  for 
landing  control.  The  GAMA  believes 
that  the  approach  gradient  is 
inappropriate  because  there  is  no 
practical  way  for  a  pilot  to  determine 
the  gradient. 

The  FAA  notes  that  part  23  already 
requires  a  pilot  to  determine  the 
gradient.  Section  23.75(a),  as  amended 
by  amendment  23-42,  requires  landing 
distance  to  be  determined  for  all 
airplanes.  The  section  also  requires  that 
the  distances  be  based  on  a  descent 
gradient  of  5.2  percent  at  not  less  than 
a  1.3  Vsi  speed.  Additionally,  an 
applicant  may  show  a  steeper  approach 
gradient  rf  a  means  is  available  to 
di^lay  gradient  to  the  pilot. 

The  JAA  states  that  the  proposed 
changes  to  §  23.153  bring  the 
requirement  substantially  into  line  with 
JAR  23.153.  JAA  also  concurs  with  the 
inclusion  of  all  airplanes  and  with  the 
inclusion  of  proposed  paragraphs  (b) 
and  (c).  The  JAA  states  that  it  is 
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"disturbed  that  the  cross-reference  to 
§  23.143(c)  could  allow  the  use  of  a 
(two-handed)  elevator  control  force  as 
high  as  75  pounds  in  a  landing 
maneuver.” 

The  FAA  agrees  with  the  JAA.  To 
clarify  the  FAA’s  intent,  final  rule 
§  23.153  specifies  a  one-handed  force. 

The  FAA  adopts  proposed  §  23.153, 
with  this  change. 

Proposal  14 

The  FAA  proposed  to  change  §  23.155 
to  clarify  the  conditions  used  to  prove 
elevator  control  force. 

The  JAA  submitted  the  only  comment 
on  this  proposal,  stating  its  preference 
for  existing  §  23.155(b)(2).  Also,  the  JAA 
states  that,  if  the  FAA  retains 
§  23.155(b)(1)  as  proposed,  the  words 
“for  level  flight”  should  be  changed  to 
“for  wings  level  flight.” 

The  FAA  agrees  that  “for  wings  level 
flight”  clarifies  “level  flight  condition” 
and  has,  therefore,  changed  the  final 
rule  accordingly.  In  evaluating  the 
suggestion  to  add  the  word  “wings”,  the 
FAA  notes  that  the  current 
§  23.155(b)(2),  which  this  proposal  is 
replacing,  uses  the  words  “with  wings 
level.”  Adding  the  word  “wings”  will 
retain  the  previously  used  language. 
Since  the  proposals  for  §  23.155(b)(1) 
and  (b)(2)  also  contain  the  words  “level 
flight,”  the  suggested  change  is  alsb 
made  to  these  paragraphs.  The  FAA 
adopts  §  23.155,  with  the  changes 
discussed  above. 

Proposal  15 

The  FAA  proposed  to  add  a  ten- 
second  limit  to  the  equation  in 
§  23.157(a)(2)  and  a  seven-second  limit 
to  the  equation  in  §  23.157(c)(2).  These 
proposed  limits  would  restrict  all 
airplanes  above  12,500  pounds  to  a 
minimum  rate  of  roll,  correcting  an 
inadvertent  oversight  introduced  by 
adding  the  commuter  category  in 
amendment  23-34. 

The  JAA  stated  that  the  proposed 
change  would  align  §  23.157  with  JAR 
23.157.  The  GAMA  believes  that 
proposed  §  23.157(b)(4)  is  not  clear  and 
suggested  reversing  the  words  “and” 
and  “or  ” 

The  FAA  agrees  that  it  would  not  be 
possible  to  trim  the  airplane  to  the 
greater  of  “1.2  Vsi  and  1.1  Vmc.” 
Accordingly,  “and”  has  been  changed  to 
“or”  in  the  final  rule. 

The  FAA  adopts  §  23.157  with  the 
change  discussed. 

Proposal  16 

The  FAA  proposed  to  revise  the 
engine  power  requirements  of  §  23.175 
for  the  climb  conditions. 


The  comment  from  the  JAA  agrees 
with  the  proposed  change  to  the  ' 
required  power  for  reciprocating 
engines.  However,  the  JAA  does  not 
believe  that  the  phrase  “or  the 
maximum  power  or  thrust  selected  by 
the  applicant  as  an  operating  limitation 
for  use  during  cruise  *  *  *”  is 
appropriate.  The  JAA  believes  that  this 
limitation  can  be  abused  and  asks  how 
it  should  be  interpreted  in  comparison 
with,  for  example,  maximum 
continuous  power  or  thrust,  if  the  latter 
is  greater.  The  JAA  notes  it  is 
considered  unreasonable  to  “get 
around”  the  requirement  by  declaring  a 
“limitation”  while  claiming  credit  for  a 
higher  maximum  continuous  limit 
under  other  circumstances.  Also,  the 
JAA  notes  other  requirements  in  part  23 
using  similar  words  referring  to  limits 
for  cruise  or  cUmb  operations. 

The  first  item  addressed  by  the  JAA 
is  that  this  limitation  can  be  abused;  the 
FAA  agrees.  This  is  true  of  most 
limitations  placed  on  an  airplane. 

Engine  power  or  thrust  limitations  are 
no  more  Ukely  to  be  abused  than  any 
other  limitation.  An  important  aspect  of 
safety  in  the  aviation  community  is  the 
training  of  pilots  and  their 
understanding  that  limitations  are 
established  to  avoid  possible  unsafe 
conditions.  The  FAA  does  not  find  the 
JAA’s  reasons  adequ§.te  to  change  the 
proposed  requirements  that  would 
permit  the  establishment  of  limitations. 

The  other  JAA  position,  that 
limitations  are  established  to  allow  the 
holders  of  a  type  certificate  to  “get 
around”  certain  other  provisions  of  the 
requirements,  is  not  valid.  There  are 
circumstances,  such  as  where  an 
airframe  manufacturer  needs  to  replace 
the  engine  on  a  particular  airplane 
model  and  the  only  engine  available 
produces  more  horsepower  than  the 
engine  that  was  originally  approved  for 
that  airframe.  By  using  the  higher 
powered  engine,  and  establishing 
limitations,  it  may  be  possible  to  obtain 
approval  without  incurring  the 
additional  expenses  of  redesign  and 
testing  that  would  otherwise  be  needed 
for  using  a  higher  power  engine.  The 
regulations  permitting  the  establishment 
of  limitations  benefit  the  public  by 
reducing  costs.  No  known  adverse 
affects  on  safety  have  resulted  from 
these  provisions. 

The  JAA  also  noted  that  the  present 
§  23.175(d)(3)  contains  a  reference  to 
§  23.161(c)(4),  which  does  not  exist.  A 
review  of  the  regulations  shows  that 
some  publications  do  reference 
§  23.161(c)(4)  while  other  pubUcations 
correctly  reference  §  23.161(c)(2). 

To  verify  the  correct  paragraph  that 
should  be  referenced  in  §  23.175(d)(3), 


the  FAA  reviewed  the  history  of  both 
§§23.161  and  23.175.  Before  the 
adoption  of  amendment  23-21  on 
March  1, 1978,  §23.161  requirements 
for  power  approaches  were  contained  in 
§  23.161(c)(4),  and  §  23.175(d)(3) 
correctly  referenced  in  §  23.161(c)(4). 
When  the  FAA  adopted  amendment  23- 
21,  it  revised  the  trim  requirements  and 
moved  the  power  approach 
requirements  to  §  23.161(c)(2). 
Amendment  23-21  also  revised 
§  23.175(d)(3)  to  correctly  reference 
§  23.161(c)(2).  This  error  needs  to  be 
corrected  in  the  current  publications 
and,  while  not  included  in  the  NPRM, 
is  included  in  this  final  rule. 

The  FAA  adopts  §  23.175  with  the 
change  discussed  above. 

Proposal  1 7 

The  FAA  proposed  to  revise 
§  23.177(a)  to  require  that  static 
directional  stability  and  lateral  stability 
be  shown  under  more  realistic  operating 
conditions  expected  in  service.  Changes 
proposed  to  §  23.177(a)(1)  revise  the 
approach  configuration  to  be  used  to 
evaluate  the  static  directional  stability. 
Instead  of  the  maxijnum  coatinuous 
power  previously  required,  the  engine 
power  necessary  to  maintain  a  three 
degree  angle  of  descent  is  now 
specified.  Proposed  revisions  to 
§  23.177(a)(2)  require  static  lateral 
stability  in  the  landing  configuration  at 
the  engine  power  necessary  to  maintain 
a  three  degree  angle  of  descent. 
Presently,  75  percent  maximum 
continuous  power  is  used.  In  addition, 
the  proposal  would  have  deleted  the 
current  rule  requiring  a  bank  angle  of  10 
degrees  or  more. 

The  JAA  and  the  GAMA  address 
§  23.177(a)(1).  The  JAA  states,  “We  do 
not  agree  with  the  proposed  relaxations 
in  minimum  speed  (in  configurations 
other  than  takeoff)  and  maximum  power 
in  the  landing  configuration  for 
demonstrating  positive  directional 
stability.”  The  JAA  believes  that 
directional  instability  is  an  undesirable 
characteristic  and  should  not  be 
permitted  within,  or  outside,  the/iormal 
flight  envelope,  and  that  1.2  Vsi  is  a 
reasonable  lower  spee'd  for  all 
configurations.  The  JAA  also  states  that 
power  settings  above  that  needed  for 
approach  are  reasonable  in  the  landing 
configuration,  for  example,  during  the 
initiation  of  a  go-around.  The  JAA 
recommends  retaining  the  existing 
criteria  for  airspeed  and  power.  Further, 
the  JAA  states  that  the  NPRM 
explanation  that  the  relaxation  in 
minimum  airspeed  is  taken  frtjm 
Conference  Proposal  130  “is  not  valid 
for  directional  stability  as  the  proposed 


42142 


Federal  Register  /  Vol.  58,  No.  150  /  Friday,  August  6,  1993  /  Rules  and  Regulations 


relaxation  was  only  applicable  to  lateral 
stability  demonstrations.” 

The  FAA  reviewed  Conference 
Proposal  130  and  agrees  with  the  JAA 
that  speed  range  relaxation  was  not 
applicable  to  directional  stability.  The 
FAA  also  agrees  that  1.2  Vsi  is  a 
reasonable  lower  speed  for  all 
configurations  and  revises  §  23.177(a)(1) 
accordingly.  The  FAA  disagrees  with 
requiring  directional  stability  in  the 
landing  configuration  at  maximum 
continuous  power,  since  go-around  is  a 
transitory  condition  and  the  pilot 
normally  changes  the  airplane 
configuration  promptly.  The  power 
required  for  the  three  degree  angle  of 
descent  is  retained. 

The  GAMA  states  that  §  23.177(a)(1) 
needs  to  be  clarified.  The  GAMA  states 
that  the  proposed  language  calls  for  a 
demonstration  at  1.2  Vsi  for  the  takeoff 
configuration  and  at  1.3  Vsi  for  climb, 
cruise,  and  approach  configurations  in 
the  same  sentence.  The  GAMA  states 
that  the  next  sentence  addresses  the 
"landing  configuration”  (normally  a 
power-off  case)  as  having  power  to 
maintain  a  three  degree  angle  of  descent 
(usually  the  approach  case).  The  GAMA 
asks  whether  the  word  "landing” 
should  be  replaced  with  the  word 
"approach”  for  the  latter  demonstration. 

The  FAA  has  determined  that, 
contrary  to  the  GAMA  assumption, 
"landing”  is  the  correct  word  and  as  the 
rule  states  some  power  is  required  in  the 
landing  configuration  to  maintain  a 
three-degree  angle  of  descent.  This 
agrees  with  the  configuration  and  power 
in  proposed  §  23.75. 

The  GAMA  notes  that  the  NPRM 
proposes  showing  directional  stability 
"at  speeds  from  1.2  Vsi  in  the  takeoff 
configuration  and  1.3  Vs«  in  other 
configurations*  *  *."  The  GAMA 
states  that  rudder  force  reversal  (in  the 
same  paragraph)  is  prohibited  "from 
Vsi”  with  no  configuration  distinction 
and  asks  if  these  are  compatible. 

The  FAA  agrees  that  the  rule,  as 
proposed,  gave  speed  ranges  that  were 
not  compatible.  As  noted  eeu-lier, 

§  23.177(a)  adopts  the  speed  of  1.2  Vsi 
as  the  Idwest  for  all  configurations  and 
this  change  eliminates  the 
incompatibility.  The  FAA  adopts 
§  23.177(a)(1)  with  the  changes 
discussed. 

The  JAA  comment  on  proposed 
§  23.177(a)(2),  states  "we  see  merit  in 
retaining  the  existing  10°  bank  criterion, 
to  define  slip  angle,  provided  that  a 
rudder  force  of  150  lbs.  is  not 
exceeded.”  Section  23.177(a)(2)  is 
adopted  as  proposed. 

However,  the  JAA  also  believes  that 
the  proposed  relaxation  in  power  for  the 
landing  configuration  demonstration  is 


ill-advised  and  that  the  airplane  could 
be  laterally  unstable  in  a  go-around. 

The  FAA  agrees  that  relaxation  of  the 
engine  power  requirements  could  result 
in  lateral  instability  in  a  go-aroimd. 
However,  since  go-around  is  a  transitory 
condition  where  the  pilot  normally 
makes  prompt  changes  to  the  airplane 
configuration,  there  is  no  need  for  the 
regulations  to  address  higher  engine 
power  in  the  landing  confieuration. 

Concerning  the  proposed 
§  23.177(a)(3),  the  JAA  questions  two 
points.  First,  in  the  sentence.  "At  larger 
slip  angles  up  to  the  angle  at  which  full 
rudder  and  aileron  control  is  used 
*  *  *,”  the  JAA  believes  that  the 
wording  should  read  "full  rudder  or 
aileron.”  The  JAA  also  believes  it  is 
unlikely  that  rudder  and  aileron  limits 
would  be  reached  together  in  a  steady 
sideslip  maneuver.  Second,  the  JAA 
questions  the  meaning  of  the  sentence. 
"Enough  bank  must  accompany  the 
sideslip  to  hold  a  constant  heading.” 

The  JAA  believes  clarification  is 
necessary. 

The  FAA  agrees  that  the  word  "or” 
between  the  words  "rudder”  and 
"aileron”  clarifies  §  23.177(a)(3). 
Concerning  the  second  point,  the  FAA 
has  applied  this  rule  for  several  years 
without  any  questions  about  its  intent  or 
manner  of  performing  the  maneuver. 

The  FAA  adopts  §  23.177(a),  with  the 
changes  discussed  above. 

Proposal  18 

The  FAA  proposed  to  remove 
§  23.179,  Instrumented  stick  force 
measurements.  Since  the  FAA  received 
only  one  comment  from  JAA,  which 
agrees  with  the  proposed  change,  the 
FAA  is  deleting  §  23.179,  as  proposed. 

Proposal  19 

The  FAA  proposed  to  revise  §  23.181 
to  account  for  installed  stability 
augmentation  systems,  and  to  require  an 
evaluation  of  the  airplane  for  phugoid- 
type  oscillations.  The  FAA  received 
comments  on  this  proposal  from  the 
JAA  and  the  GAMA. 

The  JAA  notes  that  part  25  requires 
stability  and  augmentation  systems  and 
§  25.181  "does  not  include  the 
relaxation  in  stick  fixed  dynamic 
stability  demonstrations  offered  by  the 
proposed  change  to  FAR  23.181”.  JAA 
apparently  bases  this  conclusion  on  the 
phrase  "except  when  compliance  with 
§  23.672  is  shown.” 

The  FAA  did  not  intend  for  this 
phrase  (proposed  for  §  23.181(a)(2)  and 
(b)(2))  to  relax  the  dynamic  stability 
requirements.  If  a  stability  and 
augmentation  system  is  installed,  that 
system  will  move  the  primary  controls. 
Since  the  JAA  comment  shows  that  the 


proposed  wording  could  be 
misunderstood,  the  FAA  has  removed 
this  wording  from  the  final  rule  and  has 
added  a  new  §  23.1891(c)  to  replace  it. 
Proposed  paragraph  (c)  of  §  23.181  is 
paragraph  (d)  in  the  final  rule. 

The  JAA  and  the  GAMA  each 
comment  on  proposed  §  23.181(c).  The 
JAA  states  that  it  will  propose  the  same 
requirement  for  JAR  23.  The  GAMA 
notes  the  phugoid  oscillation 
requirement  of  proposed  §  23.181(c) 
requires  the  development  of  guidance 
material  (phugoid  is  an  oscillation  in 
pitch).  The  FAA  recognizes  the  need  for 
guidance  and  is  revising  Advisory 
Circular  23-8A,  Flight  Test  Guide  for 
the  Certification  for  part  23  Airplanes. 
The  FAA  adopts  §  23.181  with  the 
changes  discussed  above. 

Proposal  20 

The  FAA  proposed  to  clarify  the 
requirements  of  §  23.201(c)  by  stating 
the  time  that  the  elevator  control  must 
be  held  against  the  stop  to  consider  the 
airplane  in  a  stall  condition.  The  FAA 
recognizes  the  use  of  artificial  stall 
barrier  systems,  such  as  a  stick  pusher, 
as  an  acceptable  means  of  defining  stall. 
When  the  system  activates,  the  airplane 
is  in  a  stall  condition.  The  FAA  received 
comments  on  this  proposal  from  the 
GAMA  and  the  JAA. 

The  GAMA  questions  the  FAA’s 
justification  for  the  proposed 
requirement  for  a  two-second  delay  after 
the  control  reaches  the  aft  stop  during 
stall  determination. 

The  wording  proposed  by  the  FAA 
would  replace  the  current  definition, 
which  reads,  "or  until  the  control 
reaches  the  stop.”  Several  airplanes 
have  been  tested  where  the  elevator  has 
been  pulled  back  to  achieve  the  required 
speed  reduction,  but  a  nose  pitch  down 
motion  and  stall  did  not  occur.  Instead, 
the  speed  reduction  continued  until  the 
elevator  control  reached  the  mechanical 
stop  and  the  speed  reduction  simply 
stopped.  In  each  of  these  tests,  lengthy 
discussions  between  the  FAA  and  the 
manufacturer  have  occiirred  on  how 
long  the  elevator  control  needs  to  be 
held  against  the  stop  before  this  flight 
condition  can  be  called  a  stall.  This 
proposed  change  defines  the  stall 
condition.  The  FAA  chose  the  two- 
second  interval  based  on  conference 
discussions  and  testing  experience.  The 
FAA  adopts  this  proposal  as  presented 

The  GAMA  also  suggests  that  the  last 
line  of  §  23.201(c)  more  appropriately 
belongs  in  §  23.201(d)(2). 

Section  23.201(d)(2)  addresses  the 
power  application  procedure  to  be  used, 
if  required  during  stall  recovery,  and  is 
similar  to  §  23.201(c).  The  requirements 
of  §  23.201(c)  define  when  the  stall 
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evaluation  is  completed  and  assure  that 
engine  power  is  not  applied  too  quickly. 
To  clarify  the  two  different  statements 
on  the  application  for  power  at  the 
completion  of  the  stall,  the  requirements 
of  §  23.201(c)  are  adopted  as  proposed, 
and  §  23.201(d)(2)  is  revised  to  use 
similar  wording. 

The  JAA  notes  on  §  23.201(f)  that  it  is 
the  power  loading  and  not  the  weight  of 
the  airplane  that  produces  the  extremely 
high  nose-up  attitudes  at  75  percent 
maximum  continuous  power;  therefore, 
the  proposed  relaxation  for  airplanes  of 
over  6,000  pounds  should  be  extended 
to  all  weights  of  airplanes.  The  JAA 
believes  that  the  power-on  stall  problem 
should  be  addressed  more  directly  by 
placing  an  upper  limit  of  30  degrees  on 
the  pitch  attitude. 

The  FAA  does  not  agree  with  the 
recommendation  to  place  an  upper  limit 
of  30  degrees  on  the  pitdi  attitude.  An 
attitude  limit  would  require  extensive 
and  costly  flight  tests  to  evaluate 
various  airplane  configurations  and 
flight  attitudes  without  a  corresponding 
increase  in  safety. 

The  FAA  agrees  with  the  JAA’s 
position  that  the  relief  proposed  for 
airplanes  of  more  than  6,000  pounds 
should  be  extended  to  airplanes  of  all 
weights.  When  these  proposals  were 
developed,  the  FAA  was  unaware  of  any 
airplanes  of  6,000  pounds  or  less  that 
would  have  engine  power-to-weight 
ratios  capable  of  prt^ucing  the 
extremely  nose-Mgh  stall  characteristics 
experienced  in  heavier  airplanes. 
Following  the  development  of  these 
proposals,  several  airplanes  of  6,000 
pounds  or  less  maximum  weight  have 
been  developed  with  similar  power-to- 
weight  ratios.  There  is  a  need  to  allow 
those  airplanes  to  use  the  same  test 
procedures  proposed  for  airplanes  of 
more  than  6,000  pounds.  The  FAA  has 
re-examined  the  stall  test  procedures 
and  notes  that  airplanes  of  all  weights 
have  been  successfully  tested  at  the 
current  75  percent  maximum 
continuous  power  requirement. 
Therefore,  there  is  a  need  to  consider 
various  power-to-weight  ratios  likely  to 
occur  for  airplanes  of  any  weigh  t. 
Accordingly,  the  final  rule  language  is 
revised  to  allow  manufacturers  to 
continue  testing  at  75  percent  maximum 
continuous  power  for  airplanes  at  any 
weight.  If  this  test  shows  undesirable 
stall  characteristics  at  extremely  nose- 
high  attitudes,  the  testing  may  be  done 
in  accordance  with  the  power  and 
configuration  proposed  in  the  notice  for 
airplanes  of  more  than  6,000  pounds. 
The  final  rule  provides  relief  for 
airplanes  that  encmmter  extremely 
nose-hi^  attitudes  and  imdesirable  stall 
characteristics.  The  FAA  revises 


proposed  §  23.201(f)(4)  to  allow  testing 
airplanes  of  any  weight  for  the  power 
requirements  discussed.  The  FAA 
adopts  §  23.201  with  the  changes 
discussed  above. 

Proposal  21 

The  FAA  proposed  to  change  the 
§  23.203  roll  excursion  requirements  to 
clarify  the  permissible  limits  forjjoth 
turning  stalls  and  accelerated  stalls.  The 
FAA  received  two  comments  on  this 
proposal. 

The  GAMA  asks  FAA  “to  clarify  how 
one  can  ‘regain  level  flight  *  *  * 
without  increasing  power’  (§  23.203(b)) 
with  the  power  off  at  the  maneuver 
entry  requirement  of  §  23.203(c)(4)(i).“ 

The  FAA  has  clarified  the 
requiremwit  by  revising  §  23.203(b)  to 
read  “wings  level  flight”  rather  than 
“level  flight." 

The  GAMA  also  states  that  the  “FAA 
has  not  provided  sufficient  data  to 
justify  the  reduction  in  allowable  roll 
excursion  requirements  for  turning 
flight  stalls"  and  requests  more 
justification. 

As  stated  in  the  NPRM,  60  degrees  of 
roll  in  turning  flight  stalls  would  permit 
a  roll  to  go  to  90  degrees,  which  the 
FAA  considers  to  be  hazardous.  The 
FAA  adopts  the  proposal  for 
§  23.203(b)(4)  ds  proposed. 

The  JAA  concurs  with  the  proposed 
changes  to  §  23.203  but  notes  that  the 
two  conlments  offered  on  §  23.201(f) 
relating  to  power  apply  equally  here. 

As  discussed  in  ^e  response  to 
comment  on  §  23.201(f)(4),  the  FAA  ^ 
disagrees  with  the  recommendation  to 
place  an  upper  limit  of  30  degrees  on 
pitch  attitude.  An  attitude  limit  would 
require  many  tests  to  evaluate  various 
airplane  configurations  and  flight 
attitudes  without  a  corresponding 
increase  in  safety.  Since  the  NPRM  did 
not  address  a  specific  pitch  limit,  the 
suggested  limit  is  beyond  the  scope  of 
the  notice  and  would  require  additional 
rulemaking.  Also,  as  previously 
indicated,  the  FAA  agrees  with  the  JAA 
recommendation  that  the  relief 
proposed  for  airplane  weights  greater 
than  6,000  pounds  should  be  applied  to 
all  airplane  weights.  The  FAA  revises 
§  23.203(c)(4)  to  read  like  §  23.201(f)(4). 

The  JAA  also  states  that  to  advocate 
“normal  use  of  flight  controls”  in  the 
special  circumstances  of  stall  recovery 
is  potentially  misleading. 

The  FAA  does  not  agree.  The  phrase 
“normal  use  of  flight  controls”  has  been 
successfully  applied  in  §  23.202(e)  for 
many  years  without  problems.  For 
example,  if  ailerons  remain  effective 
during  the  stall,  then  regaining  level 
flight  by  using  them  is  appropriate.  The 


FAA  adopts  §  23.203  with  the  change 
discussed  above. 

Proposal  22 

The  FAA  proposed  to  revise  the 
critical-engine-inoperative  stall 
requirements  of  §  23.205  to  require  that 
critical-engine-inoperative  stalls  be 
evaluated  with  the  wing  flaps  in  the 
climb  position. 

The  comment  received,  from  the  JAA, 
expresses  serious  reservations  about 
keeping  the  critical-engine-inoperative 
stall  requirement.  The  JAA  asserts  that 
the  teal  life  one-engine-inoperative  stall 
is  not  represented  by  limiting  power  to 
75  percent,  by  maintaining  wings  level 
at  the  stall,  and  by  utilizing  a  reduced 
throttle  recovery.  Conversely,  the  JAA 
states  that  requiring  high  asymmetric 
power  to  be  held  down  to  the  stall  and 
throughout  the  recovery  would  create  an 
unreasonable  risk  of  spinning.  Tbe  JAA 
questions  whether  this  requirement  can 
be  of  significance  in  ensuring  adequate 
one-engine-inoperative  low  speed 
characteristics  in  service.  The  JAA 
observed  that  the  Transport  Category' 
Directorate’  deleted  the  equivalent  part 
25  requirement  through  amendment  25- 
72. 

Since  this  issue  was  not  addressed  in 
the  NPRM.  the  FAA  is  not  taking  any 
action  at  this  time.  The  FAA  adopts 
proposed  §  23.205  as  proposed. 

Proposal  23 

The  FAA  proposed  to  change  §  23.207 
to  require  the  current  stall  warning 
margins  to  be  applicable  to  straight 
stalls,  as  set  for^  in  §  23.201(c).  It  also 
proposed  requirements  for  turning  flight 
and  accelerated  stalls  in  a  new 
§  23.207(d).  The  intent  is  to  ensure  that 
an  adequate  margin  above  the  stalling 
speed  exists  in  these  two  stall 
conditions. 

The  FAA  received  comments  from  the 
JAA  and  the  GAMA  on  this  proposal. 
The  GAMA  states  that  the  upper  stall 
warning  margin  should  apply  to  power- 
off  stalls  only.  The  GAMA  believes  the 
lead-in  of  proposed  §  23.207(c)  should 
be  rewritten  to  read,  “For  the  power-off 
stall  tests  required  by  §  23.201(c) 

*  *  *.”  According  to  the  GAMA, 
applying  §  23.207(c)  to  the  power-on 
stall  conditions  of  §  23.201(c)  would 
result  in  very  high  deck  angles  for 
airplanes  with  high  thrast-to-weight 
ratios.  With  a  stall  warning  greater  than 
the  10  knot  limit,  or  15  percent  of  the 
stalling  speed  limit,  the  commenter  feels 
that  the  pilot  will  be  alerted  sooner  and, 
thus,  avoid  excessively  high  deck 
angles.  The  GAMA  notes  that 
multiengine  airplanes  at  maximum 
weight,  aft  c.g.,  and  high  power  can  fly 
at  airspeeds  below  Vmc-  If  the  difference 
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between  Vmc  and  the  stall  speed  is 
greater  than  10  knots,  or  15  percent  of 
the  stall  speed,  the  GAMA  believes  the 
airplane  could  be  difficult  to  recover  if 
the  critical  engine  fails.  According  to 
the  GAMA,  a  stall  warning  greater  than 
10  knots,  or  15  percent  of  the  stall 
speed,  reduces  the  time  the  airplane 
will  be  below  Vmc  without  a  stall 
warning.  The  GAMA  states  that  an 
equivalent  level  of  safety  can  be 
established  for  a  stall  warning  in  excess 
of  10  knots,  or  15  percent  of  the  stall 
speed,  if  there  are  no  nuisance  warnings 
during  normal  takeoff,  climb,  approach 
to  landing  flare,  go-around,  or  during 
the  emergency  procedures  of  single¬ 
engine  takeoff  and  climb,  approach,  and 
landing. 

The  GAMA’s  suggested  changes  are 
beyond  the  scope  of  this  notice.  The 
proposed  revision  of  §  23.201  would 
preclude  very  high  deck  angle  stalls  in 
the  power-on  condition.  Further,  the 
stalls  required  by  §  23.201(c)  are  one 
knot/second  decelerations  and  the  10 
knot,  or  15  percent  of  the  stalling  speed, 
warning  is  appropriate  for  this  flight 
condition.  New  §  23.207(d)  addresses 
higher  decelerations;  therefore, 

§  23.207(d)  is  adopted  as  proposed. 

The  JAA  concurs  with  the  proposed 
amendments.  However,  the  JAA  is 
concerned  with  the  FAA’s  explanation 
for  rejecting  conference  proposal  160 
concerning  the  audibility  of  a  stall 
warning  when  wearing  headsets.  The 
JAA  believes  that  regulating  the  use  of 
headsets,  regarded  as  personal  instead 
of  airplane  equipment,  would  be 
difficult.  The  JAA  states  that  it  would  be 
unusual  to  see  an  AFM  prohibition  on 
the  use  of  certain  types  of  headsets  and 
questions  whether  such  a  limitation 
would  be  observed.  The  JAA  states  it  is 
therefore  essential  to  ensure  that  all 
audio  warnings  remain  adequately 
audible  with  any  standard  of  headset 
that  is  likely  to  be  used  in  service.  The 
JAA  states  that  the  following  words  are 
being  considered  for  JAR  23.1431(d):  “If 
provision  is  made  for  the  use  of 
headsets,  it  must  be  demonstrated  that 
all  aural  warnings  are  effective,  with  all 
permitted  types  of  such  equipment  in 
use  under  the  most  adverse  conditions.” 
The  JAA  concludes  that  the  FAA 
apparently  does  not  intend  to  regulate 
this  subject. 

The  FAA  discussed  this  issue  in  the 
NPRM  but  did  not  make  a  specific 
proposal.  This  issue  is  under 
consideration  for  a  future  rulemaking. 

After  publishing  the  NPRM,  the  FAA 
recognized  that  the  second  sentence  of 
the  proposed  §  23.207(d)  prohibits  a 
stall  warning  occurrence  when  a  stall  is 
imminent.  The  intent  of  the  proposal 
was  to  preclude  nuisance  stall  warnings. 


Revised  §  23.207(d)  clarifies  that  stall 
warnings  should  not  occur  when 
utilizing  AFM  procedures.  The  FAA 
adopts  §  23.207  with  the  change 
discussed  above. 

Proposal  24 

First,  the  FAA  proposed  to  clarify 
§  23.233(a)  by  specifying  that  the 
crosswind  requirements  must  be 
demonstrated.  Second,  it  proposed  to 
revise  §  23.233(b)  to  make  the  rudder 
effective  at  half  the  touchdown  speed. 
Third,  it  proposed  seaplane  directional 
stability  and  control  requirements  to 
ensure  better  handling  during  water 
operations  up  to  the  maximum 
crosswind  velocity  of  0.2  Vso- 
The  FAA  received  comments  on  this 
proposal  from  the  JAA  and  from  a 
private  individual.  The  JAA  believes 
that  it  is  necessary  to  establish  the 
maximum  crosswind  conditions  under 
which  safe  operation  has  been 
demonstrated  and  to  publish  this 
information  in  the  AI^.  The  JAA 
suggests  that,  with  the  addition  of  the 
word  “taxiing,”  the  words  currently 
proposed  for  JAR  23.233(a)  are 
preferable.  They  are;  “(a)  A  90°  cross¬ 
component  of  wind  velocity, 
demonstrated  to  be  safe  for  taxying, 
take-off  and  landing,  must  be 
established  and  must  not  be  less  than 
0.2  Vso.”  The  FAA  concurs  with  this 
suggestion  and  revises  §  23.233(a)  to 
agree  with  the  JAR  wording. 

The  other  commenter  states: 
“Paragraph  23.233  as  proposed  is 
unclear  and  grossly  unrealistic.  It  is  not 
clear  that  23.233(a)  applies  during 
landing  or  takeoff  as  well  as  taxiing. 
Moreover,  0.2  Vso  is  inadequate  for 
normal  operation  of  small  airplanes. 
That  velocity  is  less  than  seven  knot^  for 
airplanes  offered  currently.  Small 
airplanes  are  routinely  operated  in 
crosswinds  several  times  as  great.”  The 
commenter  believes  that  §  23.233(a) 
should  be  revised  to  read:  “(a)  It  must 
be  demonstrated  that  there  is  no 
uncontrollable  ground  or  water  looping 
tendency  in  90°  crosswdnds,  up  to  a 
wind  velocity  of  0.5  Vso.  but  not  less 
than  15  knots,  at  any  speed  at  which  the 
airplane  may  be  expected  to  be  operated 
on  the  ground  or  water  during  landing 
or  takeoff.”  The  commenter  also  notes 
that  many  small  airports  have  single 
runways  that  are  subject  to  crosswinds 
substantially  exceeding  the 
demonstrated  crosswind  components  of 
existing  airplanes  but  that  operations 
proceed  regularly  in  these  conditions. 
The  commenter  concludes,  “The 
regulations  should  agree  with  the  clear 
public  need.” 

In  response  to  this  commenter,  the 
FAA  notes  that  the  change  to  §  23.233, 


made  in  response  to  the  JAA  comments, 
clarifies  that  §  23.233(a)  includes 
landing,  takeoff,  and  taxiing.  Since  the 
FAA  did  not  propose  crosswinds  above 
0.2  Vso  in  the  NPRM,  it  is  inappropriate 
to  apply  a  more  stringent  crosswind 
criterion  in  the  final  rule. 

The  JAA  also  states  that  there  is  no 
need  to  address  seaplanes  separately  in 
a  proposed  new  §  23.233(d),  which 
refers  to  §  23.233(a).  The  FAA  disagrees. 
Seaplanes  need  to  be  addressed 
separately.  As  stated  in  the  NPRM, 
seaplane  step  taxi  and  step  turns  are 
conditions  that  need  separate 
investigation;  therefore,  §  23.233(d)  is 
adopted  as  proposed.  The  FAA  adopts 
§23.233  with  the  change  discussed 
above. 

Proposal  25 

The  FAA  proposed  changing  the 
requirements  of  §  23.235  to  require  an 
airplane  evaluation  during  taxi,  takeoff, 
and  landing  on  the  roughest  surface 
expected  in  service.  Also,  the  FAA 
proposed  to  require  water  handling 
information  and  information  on 
allowable  sea  conditions  for  small 
airplanes  that  may  be  operated  from 
water. 

The  FAA  received  comments  from  the 
GAMA  and  the  JAA  on  this  proposal. 

The  JAA  believes  that  §  23.235(a)  should 
address  the  characteristics  of  the  whole 
airplane,  not  just  the  shock-absorbers. 
The  commenter  recommends  the 
wording  of  proposed  JAR  23.235:  “The 
airplane  shall  be  demonstrated  to  have 
satisfactory  characteristics  and  the 
shock-absorbing  mechanism  must  not 
damage  the  structure  of  the  aeroplane,  . 
when  the  aeroplane  is  taxied  on  the 
roughest  ground  that  may  reasonably  be 
expected  in  normal  operation  and  when 
takoffs  and  landings  are  performed  on 
unpaved  runways  having  the  roughest 
surface  that  may  reasonably  be  expected 
in  normal  operation.” 

The  FAA  concurs  and  changes 
§  23.235(a)  for  clarification.  The  GAMA 
mentions  that  §  23.235(a)  proposes  to 
cover  rough  field  takeoffs  and  landings, 
but  the  title  of  the  existing  rule  limits  its 
content  to  taxi  operations.  The  FAA 
agrees  and  has  revised  the  section  title. 

The  GAMA  states  that  the  means  of 
compliance  is  unclear  and  asks  whether 
takeoffs  and  landings  on  rough  ground 
must  be  demonstrated.  The  clarification 
of  §  23.235(a)  discussed  above  resolves 
this  issue. 

The  GAMA  also  notes  that  §  23.235(b) 
proposes  inclusion  of  “allowable”  sea 
conditions  for  floatplanes  in  the  AFM. 
The  GAMA  believes  that  this  establishes 
an  inappropriate  limitation  of  little  use 
to  a  pilot  contemplating  a  landing.  At 
most,  the  GAMA  states,  a  statement  of 
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demonstrated  wave  height  for 
operations  should  be  included  in  the 
AFM.  The  FAA  concurs  with  the 
GAMA’S  view  and  §  23.235(b)  is  revised 
as  suggested. 

The  JAA  wants  AFM  information  to 
appear  in  subject  G,  not  subpart  B.  and 
suggests  transferring  the  intent  of 
proposed  §  23.235(b)  to  §§  23.1583  and 
23.1585.  The  FAA  concurs  and  moves 
the  AFM  portion  of  §  23.235(b)  to 
§  23.1585.  Sea  conditions  are  not  an 
intended  limitation  so  it  is 
inappropriate  to  move  the  AFM  portion 
to  §  23.1583.  The  FAA  adopts  §  23.235 
with  the  changes  discussed  above. 

Proposal  26 

The  FAA  proposed  clarifying  in 
§  23.251  that  buffeting  must  not  cause 
structural  damage  anywhere  in  the  flight 
envelope  and  specifying  a  single  value 
of  design  dive/mach  speed,  V^Md. 
rather  than  the  minimum  value  of 
design  dive  speed.  Vd.  permitted  in  the 
structural  requirements.  Since  the  only 
comment  from  the  JAA  agrees  with  the 
proposed  change,  the  FAA  adopts 
§  23.251  as  proposed. 

Proposal  27 

The  FAA  proposed  to  change  §  23.253 
to  expand  the  trim  condition  in 
§  23.253(a)  from  “any  likely  cruise 
speed”  to  “any  likely  speed,”  which 
encompasses  the  descent  trim 
condition.  Since  the  only  comment  from 
the  JAA  agrees  with  the  proposed 
change,  the  FAA  adopts  §  23.253  as 
proposed. 

Proposal  28 

The  FAA  proposed  to  revise  §  23.305 
to  clarify  the  meaning  of  failure  during 
static  ultimate  load  test. 

The  one  commenter,  the  JAA, 
questions  why  the  “liberal 
interpretation”  mentioned  in  the  NPRM 
occurs  in  applications  of  part  23 
regulations  and  not  in  part  25.  The  FAA 
addressed  this  issue  in  the  FAR  part  23 
Airframe  Airworthiness  Review,  which 
identified  inconsistent  definitions  of 
failure  during  ultimate  load  testing. 
Advisory  Circular  23-6,  which  resulted 
from  that  meeting,  addresses  this 
commenter’s  concerns.  The  Transport 
Airplane  Directorate,  which  is 
responsible  for  part  25,  is  aware  of  the 
part  23  regulatory  action. 

The  FAA  adopts  §  23.305  as  proposed. 

Proposal  29 

The  FAA  proposed  a  new  requirement 
to  correct  structural  test  results  for 
material  correction  factors  in  §  23.307. 
The  FAA  received  comments  on  this 
proposal  from  the  GAMA,  the  JAA,  and 
from  Transport  Canada. 


The  GAMA  states  that  the  proposed 
amendment  is  impractical  and,  perhaps, 
impossible  to  meet.  The  GAMA  notes 
that  under  current  regulations  a  factor  of 
safety  of  1.5  times  limit  load  covers 
variations  in  material  mechanical 
properties,  construction  dimensions, 
and  load  predictions.  Alse,  the  GAMA 
notes  that  the  1.5  factor  has  proven 
satisfactory  for  ultimate  strength  for  . 
more  than  60  years.  The  GAMA 
recommends  withdrawing  the  proposal. 

Transport  Canada  notes  difficulties 
when  accounting  for  material  and 
dimensional  variations  of  the  many 
subcomponents,  determining  their  effect 
on  the  strength  tests,  and  justifying  a 
material  correction  factor  of  a  singular 
value.  Transport  Canada  proposes  a 
“practical  alternative”  for  low  budget 
manufacturers  of  requiring  the  test 
specimen  to  be  of  lower  strength  than 
production  articles. 

The  JAA  suggests  that  this  topic 
should  more  properly  be  addressed  in 
FAR  part  21  since  the  topic  applies  to 
all  products. 

No  cofriments  addressed  composite 
materials  which  is  a  specific  issue  of 
this  proposal. 

Considering  the  validity  of  the 
comments,  the  complexities  of  the 
“practical  alternative,”  and  the  lack  of 
attention  to  the  composite  material 
issue,  the  FAA  has  decided  to  withdraw 
the  proposed  change  to  §  23.307. 

Proposal  30 

The  FAA  proposed  to  amend  §  23.321 
so  the  effects  of  compressibility  on  flight 
loads  will  be  considered  at  each  speed 
within  the  flight  envelope. 

The  GAMA  recommends  that 
§  23.321(b)  be  rewritten  to  require 
consideration  of  compressibility  effects 
above  Mach  0.6.  The  GAMA  argues  that 
the  effects  of  compressibility  below 
Mach  0.6  are  insignificant  on  flight 
loads.  The  JAA  argues  that 
compressibility  needs  to  be  taken  into 
account  only  if  significant  and  that 
compressibility  is  unlikely  to  be 
significant  if  the  airplane  Mach  number 
is  less  than  0.5. 

The  FAA  has  reviewed  the  NPRM 
proposal  and  the  comments  received.  To 
simplify  certification  procedures  of 
lower  performance  airplanes,  small 
compressibility  effects  may  be  neglected 
below  a  design  dive  speed  of  Mach  (Md) 
0.40.  At  Mach  numbers  above  zero, 
theoretical  compressibility  effects  cause 
an  increase  in  an  airfoil  lift  curve  slope. 
This  increase  is  proportional  to  the 
Prandtl-Glauert  factor,  1/V(1-M2),  where 
M  is  the  free  stream  Mach  number.  This 
theory  correlates  very  well  with  wind 
tunnel  tests  of  airfoils  and  wings. 


Wind  tunnel  tests  provide  low  speed 
airfoil  data  between  Mach  0.2  and  0.4. 

The  experimental  data  contains  the 
theoretical  effects  of  speed  between  zero 
and  the  test  Mach  number  Taking  0.30 
as  an  average  test  Mach  number,  then, 
according  to  theory,  the  lift  curve  slope 
will  increase  by  4  and  10  percent, 
respectively,  at  0.40  and  0.50  Mach 
numbers.  The  FAA  considers  the  latter 
figure  to  be  a  significant  increase. 

Considering  this  problem,  the  FAA 
reviewed  the  design  dive  speeds  for 
some  light  airplanes  certificated  under 
Civil  Air  Regulation  (CAR),  part  3.  It 
calculated  an  Md  somewhat  less  than 
0.4  at  15,000  feet  in  the  standard 
atmosphere.  One  of  the  airplanes 
examined,  a  turbocharged  version,  had 
a  maximum  operating  altitude  of  24,000 
feet  and  an  Md  somewhat  greater  than 
0.5. 

The  FAA  has  decided  that  the  effects 
of  compressibility  must  be  considered 
by  the  applicant.  Compressibility 
threshold  significance  varies  due  to 
wind  tunnel  data  and  testing  methods, 
altitudes,  and  airplane  design.  For  these 
reasons,  the  FAA  establishes  no  design 
dive  speed  Mach  number  compliance 
threshold.  The  original  proposal  would 
have  revised  paragraph  (b)  of  §  23.321  to 
provide  for  the  effects  of 
compressibility.  Upon  reevaluation,  the 
FAA  has  concluded  that  it  would  be 
clearer  to  add  this  requirement  in  a  new 
paragraph  (c).  The  FAA  adopts  §  23.321 
with  the  changes  discussed  above. 

Proposal  31 

The  FAA  proposed  to  cerrect  an  error 
in  §  23.361  introduced  by  amendment 
23-26.  The  error  significantly  reduced 
the  structural  design  torque  levels 
required  for  flight  conditions  at  takeoff 
power.  The  intent  is  that  the  torque 
factors  of  §  23.361(c)  apply  to  all 
§  23.361(a)  conditions. 

Since  the  only  comment  received, 
from  the  JAA,  agrees  with  the  proposed 
change,  the  FAA  adopts  §  23.361  as 
proposed. 

Proposal  32 

The  FAA  proposed  to  change  the 
heading  of  §  23.369  by  eliminating  the 
phrase  “Special  conditions  for”  at  the 
beginning  of  the  heading.  The  content  of 
§  23.369  remains  unchanged. 

The  one  commenter,  the  JAA,  agrees 
with  the  editorial  change  and  asks  . 
whether  this  is  the  only  part  of  the 
structure  needing  special  consideration 
in  reversed  airflow  conditions.  The  FAA 
is  not  aware  of  any  additional  need  for 
special  consideration  based  on  30  years 
of  service  history.  The  FAA  adopts 
§  23.369  as  proposed. 
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Proposal  33 

The  FAA  pn^>o9ed  to  include 
aerodynamic  loads  in  the  design  of  the 
engine  mount  with  the  gyroscopic  kiads 
required  by  §  23.371.  one 
commento*.  the  JAA.  suggests  adding 
the  word  "comlrined"  so  the 
introductmy  statemoat  reads  **designed 
for  the  combined  gyroscopic  and 
aerodynamic  loads  •  *  *.’'TheFAA 
agrees  and  revises  the  introductory 
statement  The  proposed  §  23.371  is 
adopted  with  tte  (iiaige  (hscussed 
abo^ 

Proposal  34 

The  FAA  proposed  to  increase  the 
minimum  rndd^  force,  from  130 
pounds  to  150  pounds,  in  the  last  line 
of  the  table  of  §  23.397(b)  to  make  it 
compatible  with  the  “strength  pilots** 
limits  shown  in  §  23.143.  Since  t]^  cmly 
comment  received,  for  the  )AA.  agrees 
with  the  proposed  diai^,  S  23.397(b)  is 
adopted  as  proposed. 

Proposat  35 

The  FAA  proposed  to  revise  §  23.415 
to  add  lemurements  defining  airplane 
tie-down  loads  tuKl  to  indum  d^gn 
criteria  for  attadunent  fittings  and 
surroutKiing  structure. 

The  one  commenter,  the  )AA,  submits 
a  recommended  “more  comprdrensive** 
regulatory  paragraph  for  consideration, 
and  inter{mtative  material  based  on  )AR 
23.415(ck  The  )AA  proposes 
considering  all  wei^ts  between  the 
empty  wei^t  and  the  maxinmm  wei^t 
declared  for  tie-dovm  limit  load 
conditions.  The  )AA  believes  the 
following  areas  should  be  irtcluded  in 
the  conskleratkm:  tie-down  points 
stated  in  the  appropriate  noanual, 
surrounding  structure,  control  system 
surfaces,  and  associate  gust  lot^. 

The  FAA  agrees  that  all  weights 
should  be  considered  for  tie-down 
points  and  that  structure  surrounding 
the  tie-down  points  should  be 
substantiated  for  adequate  strength.  The 
recommentation  to  consider  these 
weights  is  beyond  the  scope  of  the 
notice.  The  recommendation  is  retained 
for  a  future  rulemaking  notice.  The  FAA 
adopts  §  23.415  as  proposed.  , 

Proposal  36 

The  FAA  proposed  to  clarify  when 
§  23.473(f)  requires  a  ground  load 
energy  absorption  test.  The  FAA 
received  one  comment  on  this  proposal. 
The  commenter  proposed  a  wording 
change  that  would  revise  §  23.473(f)  and 
would  change  the  meaning  of  this 
A  requirement.  Since  the  FAA  considers 
the  commenter’s  proposed  change 
beyond  the  scope  of  the  notice,  &e  FAA 
adopts  §  23.473(f)  as  proposed. 


Proposals? 

The  FAA  {mmosed  to  revised 
§  23.479fr^  to  add  a  new  roquirmnent  for 
landing  gear  spring-back  loads. 
Additionally,  this  prt^osal  allows  frir 
loads  development  ba^  on  testing  or 
ratkmal  analyses  other  than  that 
referenced  in  appendix  D.  This  proposal 
also  restricts  the  minimum  values  of  the 
drag  component  when  using  the  method 
refmiiced  in  appmidix  D.  Since  the 
only  comment  received,  from  the  JAA, 
agrees  with  the  pn^Kised  change. 

$  23.479(c)  is  adc^ed  as  prop<»ed. 

Proposfd  38 

The  FAA  proposed  to  clarify  the 
location  and  combination  of  loads  in 
$  23.485.  Since  the  only  comment 
received,  from  the  )AA,  agrees  with  the 
proposed  change,  the  FAA  is  amending 
§  23.485,  as  proposed. 

Proposals  39-47 

The  FAA  proposed  to  amend  §  23.521 
and  to  add  new  $$23,523,  23.525, 
23.527. 23.529,  23.531, 23.533,  23.535, 
23.537,  and  a  new  appendix  H,  to 
provide  a  omiplete  new  set  of  water 
load  requirmnents.  Present  part  23  refers 
to  Air  Force-Navy-Civil  (Afte-3)  and 
incorporates  by  reference  the  water 
loads  sections  of  part  25.  Since  the  one 
comment  received,  from  the  JAA,  agrees 
with  the  proposal,  the  proposed 
amendment,  new  sections  and  appendix 
H  are  adopted  as  proposed. 

Proposal  48  '  . 

The  FAA  proposed  to  add  a  new 
$  23.573,  applicable  to  composite 
structure,  which  would  require  the 
applicant  to  apply  a  damage  tolerance 
evaluation.  It  also  propos^  optional 
damage  tolerance  requirements  for 
metallic  structures. 

The  proposed  optional  damage 
tolerance  requirements  caused 
confusion,  so  in  this  final  rule  the  FAA 
has  referenced  this  optional  provision  in 
new  §S  23.571(c)  and  23.572(a)(3). 
Further,  in  §  23.573,  the  FAA  added  a 
lead  sentence  informing  the  applicant 
that  composite  structiire  must  ^ 
evaluated  using  $  23.573.  Now,  when 
the  applicant  reads  these  three  sections, 
it  should  be  clearer  that  damage 
tolerance  is  mandatory  for  composite 
structures  and  optiond  for  metallic 
structures. 

The  FAA  received  substantive 
comments  on  this  proposal  from  the 
GAMA,  the  JAA,  the  CAA-Australia, 
and  TTmisport  Canada.  Hie  CAA- 
Australia’s  views  on  fiber  reinforced 
plastics  (FRP)  are: 

1.  They  exldbit  very  complex  failure 
mechanisms. 


2.  Fatigue  failures  usually  show 
multiple  defects  throughout  the 
specimen;  for  metallic  structures,  a 
ringle  cra(±  is  frequently  observed 

3.  Four  basic  damage  modes  occur. 
These  are  matrix  cracking, 
delamination,  fiber  fracturo,  and 
interfadal  debonding.  These  damage 
modes  may  oonir  ringly,  or  in 
combination,  and  interact  with  each 
other. 

Based  rni  these  views,  the  CAA- 
Australia  believes  that:  (1)  Primary 
structure  that  has  undetectable  damage 
must  carry  design  ultimate  load;  (2)  that 
this  structure  must  also  carry  design 
limit  loads  if  the  damage  is  detectable; 
and  (3)  when  detectable  damage  occurs, 
the  airplane  must  be  removed  from 
service  unless  it  can  be  shown  that  the 
structure  will  always  carry  ultimate  load 
with  that  damage. 

The  CAA-Australia  believes  that  FRP 
structures  should  be  designed  to  carry 
the  ultimate  load  when  manufecturing 
or  service  damage  exists  that  is  not 
-immediately  obrious.  This  position  is 
based  on  the  lack  of  knowledge  about 
actual  damage  initiation,  propagation 
rates,  inspection  difficulties,  and 
material  that  is  vulnerable  to  invisible 
accidental  damage.  The  CAA-Australia 
offers  the  following  additional 
comments  on  proposed  $  23.573: 

1.  We  are  concerned  that  the  damage 
tolerance  approadi  will  be  used  even 
where  it  is  not  practicable  simply  to 
circumvent  the  consequences  of  large 
scatter  fectors  needed  in  the  safe  life 
approach.  We  believe  that  with 
appropriate  scatter  factors  the  safe  life 
approach  remains  acceptable,  and 
perhaps  desirable,  for  FRP  in  these 
classes  of  airplanes. 

2.  Proposed  paragraphs  (b)  and  (k) 
should  not  be  Wited  to  impact  damage 
because  other  sources  of  damage  exist. 

3.  Damaged  structure  ultimate  load 
capability  should  also  apply  to  metallic 
structure  despite  whether  it  is  damage 
tolerant.  Damaged  structure  should  ^ 
removed  from  service  if  its  strength  falls 
below  ultimate  load  capacity. 

4.  The  proposal  is  interpreted  to 
require  analyses,  or  proof  testing,  of 
production  tended  joints  in  metallic 
structures,  regardless  of  whether  they 
have  been  evaluated  as  safe  life  or 
damage  tolerant. 

5.  The  words  “and/or”  in  the 
introductory  text  of  the  proposal  should 
be  revised  to  read  “and”  to  clarify  that 
both  the  wing  and  pressurized  cabin 
must  be  evaluated. 

6.  The  primary  structure  should  be 
inspected  even  when  a  '*no  growth  (zero 
growth)”  crack  exists.  Also,  visual 
inspections  may  be  misleading.  The  * 
intent  of  part  25,  and  the  proposal  for 
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part  23,  is  to  maintain  safety  by 
inspection  given  uncertainties  in  the 
design  process,  and  errors  in 
manufacturing,  maintenance,  and 
operation. 

7.  The  term  “barely  visible  damage” 
should  be  avoided.  Certain  non¬ 
destructive  inspection  (NDI)  techniques 
are  believed  to  “find”  defects,  to  “see” 
defects.  Considering  NDI,  “visible”  is  no 
longer  a  word  associated  only  with 
human  vision.  Also,  the  commenter 
notes  that,  if  the  rmaided  eye  visual 
inspection  is  accepted  as  a  threshold  for 
detecting  damage,  explicit  inspection 
procedures  should  be  provided.  It  is  not 
acceptable  to  use  maintenance 
procedures  or  the  pilot’s  preflight 
inspection  as  the  means  of 
accomplishing  visual  inspection. 

The  GAMA  comments  on  this 
proposal: 

1.  The  NPRM  heading  “Water  Loads” 
for  §  23.573  is  a  typographical  error.  * 

2.  The  proposal  would  add  a 
requirement  that  makes  the  damage 
tolerance  evaluation  a  requirement  for 
composite  structure  and  an  option  for 
metallic  structure. 

3.  Many  requirements  for  composite 
structure  are  not  appropriate  for 
metallic  structure. 

4.  The  proposal  contains  detailed 
acceptable  means  of  compliance  that 
should  be  removed  and  placed  in  an 
Advisory  Circular. 

Based  on  the  above  stated  positions, 
the  GAMA  submitted  a  proposed 
complete  revision  of  §  23.573  that 
would  more  clearly  present  the  criteria 
for  composite  and  metallic  structure. 

The  JAA  comment  states  that  the 
proposed  provisions  of  JAR  23  relating 
to  composites  are  also  based  on  recently 
issued  FAA  special  conditions  and  is 
therefore  largely  technically  harmonized 
with  the  proposed  new  §  23.573. 
However,  the  JAA  notes  several 
concerns: 

1.  Unlike  previously  issued  special 
conditions,  the  proposal  only  addressed 
pressurized  cabin  structure  and  omitted 
critical  fuselage  structure. 

2.  The  proposal  for  §  23.573(k)  for 
structures,  wnere  damage  tolerance 
methods  are  shown  to  be  impractical 
fails  to  require  previously  issued  special 
conditions.  These  special  conditions 
required  a  residual  strength  test  to 
ultimate  load  after  completion  of  the 
fatigue  test.  The  JAA  recommends 
inserting  this  provision  because  the 
operator  would  be  unaware  of  any 
reduction  in  strength  capability. 

3.  The  editorial  layout  of  proposed 

§  23.573  is  potentially  misleading  as  to 
its  applicability  to  metallic  and 
composite  structures. 


The  FAA  reviewed  the  above 
comments  and,  in  general,  concurs. 
Special  conditions  issued  earlier  for 
composite  airplanes  were  used  as  the 
basis  for  this  proposed  new  section. 

Many  of  these  special  conditions  were 
prepared  and  issued  before  AC  20-107 
was  issued.  Therefore,  there  was  no 
guidance  available  for  composite 
structures  and  it  was  appropriate  for 
those  special  conditions  to  include 
acceptable  means  of  compliance.  The 
regulations  should  be  limited  to 
minimum  airworthiness  standards  to  be 
met  by  an  applicant  for  a  type  certificate 
and  the  acceptable  means  of  compliance 
should  be  included  in  advisory 
circulars.  The  FAA  finds  that  AC  20- 
107  contains  much  of  the  guidance 
needed  for  compliance  with  the 
requirement  in  proposed  §  23.573.  If 
there  is  a  need,  the  FAA  will  develop^ 
and  issue  additional  guidance.  Based  on 
the  comments,  the  FAA  has  carefully 
reviewed  the  proposal  and  has  deleted 
the  redimdant  material  and  the 
guidance  material  from  the  final  rule. 

The  FAA  agrees  with  and  generally 
accepts  the  complete  rewrite  of 
proposed  §  23.573  submitted  by  the 
GAMA.  The  GAMA  rewrite  clearly 
presents  mandatory  requirements  for 
composite  materials,  §  23.573(a): 
optional  damage  tolerance  design 
standards  for  metallic  structures, 

§  23.573(b);  and  inspection  provisions, 

§  23.573(c). 

The  following  paragraphs  should 
assist  the  reader’s  understanding  of  the 
transition  from  NPRM  to  this  final  rule: 

1.  Section  23.573(a)  of  the  final  rule 
contains  the  provisions  included  in  the 
introductory  text  in  the  NPRM.  The  last 
sentence  of  this  paragraph  comes  from 
proposed  §  23.573(j)  in  the  notice. 
Proposed  §  23.573(j)  contained  general 
requirements  applicable  to  all 
composite  structures.  It  also  should 
have  been  included  in  the  general 
requirements  of  the  introductory  text  in 
the  notice.  The  words  “material 
variability  and  environmental 
conditions”  in  §  23.573(j)  cover  the  list 
of  conditions,  such  as  temperature  and 
humidity,  that  were  spelled  out  in  the 
proposal  and  that  are  removed  from  the 
final  rule.  AC  20-107  contains 
information  about  this  topic. 

2.  Section  23.573(a)(1)  of  the  final  rule 
contains  the  text  of  the  first  sentence  of 
proposed  §  23.573(b).  The  FAA 
guidance  material  in  the  second 
sentence  of  proposed  §  23.573(b)  is 
included  in  AC  20-107. 

3.  Section  23.573(a)(2)  comes  from 
proposed  §  23.573(c).  Certain 
explanatory  words  were  removed  from  ‘ 
this  para^aph.  Section  23.573(a)(3)  is  a 
combination  of  §  23.573(g)  and  (h),  in 


the  proposal.  Section  23.573(g),  for 
pressurized  cabins,  and  §  23.573(h),  for 
other  parts  of  the  airplane,  contained 
common  testing  requirements  that  have 
been  combined.  The  structural  items, 
such  as  the  wing,  identified  in  proposed 
§  23.573(h)  appear  in  final  rule 
§  23.573(a)  and  are  not  repeated  in 
§  23.573(a)(3).  The  special  consideration 
for  pressurized  cabin  structure  in 
proposed  §  23.573(g)(1)  and  (g)(2),  is 
now  included  in  final  rule 
§  23.573(a)(3)(i)  and  (a)(3)(ii). 

4.  Section  23.573(a)(4)  is  the  same  as 
§  23.573(d)  in  the  NPRM.  Section 
23.573(a)(5)  is  the  same  as  §  23.573(i)  in 
the  NPRM.  Verifying  the  strength  of 
bonded  joints  by  non-destructive  testing 
is  added  to  this  paragraph  to  provide  a 
third  acceptable  means  of  approval. 

5.  Section  23.573(a)(6)  comes  from 
§  23.573(k)  in  the  NPRM.  This 
paragraph  is  rewritten  for  consistency 
with  the  other  paragraphs  in  this 
section. 

6.  Instead  of  the  composite  damage 
tolerance  requirements  proposed  for 
metallic  structures  by  §  23.573(a)  in  the 
NPRM,  the  final  rule  provides  these 
requirements  in  §  23.573(b). 

7.  Section  23.573(c)  combines  the 
proposed  requirements  of  §  23.573, 
paragraphs  (e)  and  (1),  from  the  NPRM 
and  makes  this  a  requirement  applicable 
to  composite  structures.  Those 
inspection  requirements  also  apply  to 
metallic  structures  subject  to  the 
optional  damage  tolerance  provisions  of 
final  rule  §  23.573(b). 

8.  Proposed  §  23.573(f)  is  deleted  in 
the  final  rule.  This  paragraph  described 
load  spectra,  load  truncation,  and  types 
of  damage  that  must  be  considered  in 
the  damage  tolerance  evaluation.  It 
contained  advisory  material  on  testing 
methods  and  did  not  contain  any  testing 
requirements.  Though  this  paragraph  is 
removed,  the  topics  identified  must  be 
considered  and  documented  in  any 
damage  tolerance  evaluation. 

The  FAA  adopts  §  23.573,  with  the 
changes  discussed  above  and  includes 
revisions  to  §§  23.571  and  23.572. 

Proposal  49 

The  FAA  proposed  to  revise  §  23.613 
to  place  into  part  23  the  probability 
beisis  used  for  establishing  material 
allowables.  The  probability  basis 
appears  in  MIL-HDBK-5  and  is 
duplicated  in  §§  23.613  and  23.615. 

■The  FAA  received  comments  on  this 
proposal  from  the  GAMA,  the  JAA,  and 
Transport  Canada.  The  JAA  agrees  with 
the  proposals  because  they  significantly 
harmonize  with  JAR  23. 

The  GAMA  believes  that  §  23.613(c) 
should  continue  to  list  the  various 
strength  authority  documents  (MIL- 
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HDBK-5  and  others)  to  make  it  dear 
that  these  references  oonthiue  to  be 
acceptable,  llie  FAA  agrees  that  these 
references  are  still  acceptable  and 
concludes  that  since  this  material  is 
advisory,  it  is  more  appropriate  that  it 
be  induded  in  an  advisory  circular. 

Transport  Canada  sugg^s 
substitution  of  the  word  “design"  for 
the  word  "strength"  in  propoft^ 

§  23.613(d)  on  the  ground  that  a  "design 
detail  may  have  high  static  strength  Iwt 
still  be  a  poor  design  from  the  point  of 
view  of  fatigue."  Ilie  FAA  agrees  end 
has  amended  the  paragraph  accordingly. 
The  proposed  $  23.613  is  adopted  widi 
the  conges  discussed  above. 

Proposal  50 

The  FAA  proposed  to  remove  §  23.615 
since  it  is  no  longer  needed  in  view  of 
the  changes  to  §  23.613.  The  two 
commenters.  the  GAMA  and  the  )AA. 
agree  with  the  proposal.  Section  23.613 
is  removed  as  proposed. 

Proposal  51 

The  FAA  proposed  to  provide  relief 
from  non-d«Etr\ictive  testing 
requirements  for  critical  castings  and  to 
define  non-structural  casting 


intent  of  proposed  $  23.621(cKl)(i)  is: 

"*  *  *  100  percent  inspection  by 
visual,  radk^rephic  and  either  magnetic 
particle,  penetrant  or  other  approved 
equivalent  non-destructive  inspection 
method.”  The  FAA  agrees  and  revises 
§  23.621(c)(lMi)  accordingly. 

The  )AA  states  that  it  is  sympathetic 
to  the  FAA’s  proposed  revision  to 
§  23.621(c)(l)(ii)  out  requests  the 
sharing  of  FAA’s  experience  concerning 
the  ad^uacy  of  a  f^or  of  2.0.  All 
available  experience  was  shared  in 
discussions  at  the  Airworthiness  Review 
Conference;  in  conference  proposals 
240,  241,  and  242;  and  in  the 
explanation  information  contained  in 
the  NPRM.  The  FAA  adopts  proposed 
§  23.621(cKl)(ii)  as  proposed. 

The  JAA  alM  states  that  §  23.621(e). 
regarding  non-structural  castings,  is 
redundant  since  present  §  23.621(a) 
already  excludes  non-structural 
castings. 

After  further  review,  the  FAA  has 
concluded  that  §  23.621(a)  refers  to 
“non-structural"  fluid  systems  castings 
only.  Section  23.621(e)  includes  those 
fluid  systems  castii^  addressed  by 
§  23.621(a),  but  it  is  not  limited  to  them. 
Section  23.621(e)  is  adopted  as 
proposed  and  any  redundancy  between 
§  23.621,  paragraphs  (a)  and  (e),  will  be 
addressed  by  fiiUne  rulemaking.  The 
FAA  adopts  §  23.621  with  the  changes 
discussed  above. 


Proposal  52  ^  , 

The  FAA  proposed  to  define  the  dive 
speed,  Vd,  to  reduce  the  Mach  number 
fiom  0.6  to  0.5,  and  to  introduce  flutter 
criteria  for  damaged  structure  in 
§  23.629.  The  FAA  received  comments 
on  this  proposal  from  the  GAMA  and 
fiom  the  JAA. 

The  GAMA  recommencb  that  the 
proposed  changes  to  §  23.629(dHl)  not 
be  made.  This  commenter  recommends 
that  the  Mach  cut-off  references  remain 
at  0.6  and  260  knots  (EAS)  and  that  the 
reference  to  altitude  be  eliminated.  The 
JAA  states  that  since  “260  kt  EAS  at 
14,000  feet  is  M=0.5,  this  baa  been 
prmosed  for  JAR  23.” 

Ine  FAA  h^  determined  that  the 
Mach  number  0.5  is  technically  more 
appropriate  (and  the  JAA  agrees)  to  the 
260  knot  (EAS)  requirement  and  causes 
no  significant  flutter  certification 
roblem.  After  fiiither  review,  the  FAA 
as  decided  that  the  reference  to 
altitude,  although  technically  correct,  is 
irrelevant:  therefore,  it  is  removed. 

The  GAMA  proposes  that  Vd/Md 
would  be  more  appropriate  than  Vd 
alone.  The  FAA  agrees  and  chaises  the 
proposal  accordii^y. 

llie  GAMA  also  asks  the  FAA  to 
revise  §  23.629(^  and  (h)  to  cterify  that 
the  phrase  “an^sis  only"  is  the 
regulatory  requirement. 

The  FAA  disagrees.  As  proposed, 

§  23.629(g)  and  (h)  require  an  analysis 
and  p«mit  certification  by  testing.  An 
“analysis  only"  requirement  would 
effectively  di^urage  and  prohibit  other 
certification  substantiation.  The  words 
“by  analysis  or  test”  replace  the  words 
“by  analysis"  in  paragraphs  (g)  and  (h). 
By  this  change,  t^  applicant  is  required 
to  show  that  the  airplane  is  free  frxm 
flutter  up  to  Vd/Md,  but  is  permitted  to 
use  analysis  or  other  means  that  are 
appropriate  for  the  design. 

Finally,  the  GAMA  proposes  that  the 
analytical  flutter  clearance  factor  of  1.2 
Vd  in  $  23.629(b)  be  changed  to  1.15  Vd. 
Changes  to  §  23.629(b)  are  outside  the 
scope  of  this  NPRM.  The  FAA  will 
consider  this  in  future  rulemaking 
projects. 

The  JAA  observes  that  Vd  is  not 
explicitly  stated  in  proposed  §  23.629(h) 
although  it  is  in  proposed  §  23.629(g). 
The  FAA  agrees  that  both  paragraphs 
should  adt^ss  Vd.  and  final  rule 
§  23.629(h)  is  revised  accordingly.  The 
FAA  adopts  §  23.629  with  the  changes 
discussed  above. 

Proposal  53 

The  FAA  proposed  to  extend  the 
installation  requirements  in  §  23.655, 
currently  applic^le  only  to  the  tail 
surfaces,  to  include  all  control  surfaces. 


Since  the  only  comment,  received 
from  the  JAA,  agrees  with  the  proposed 
change,  the  FAA  adopts  §  23.655  as 
proposed. 

Proposal  54 

The  FAA  proposed  to  add  a  new 
§  23.672  that  provides  criteria  for 
approval  of  certain  stability 
augmentation  devices,  and  automatic 
and  power-operated  systems. 

The  FAA  received  cmnmaats  on  this 
propoeal  from  the  GAMA,  the  JAA,  and 
the  ALP  A.  The  ALPA  strongly  supports 
the  proposed  change.  The  JAA  states 
that  the  adoption  cff  proposed  FAR 
23.672  for  JAR  23  is  under  discussimi. 

The  GAMA  recommends  that  the  FAA 
make  it  clear  that  this  requirement 
would  not  apply  to  a  simple 
downspring  or  a  bobwei^t  stability 
device.  Hie  FAA  agrees  with  the  GAMA 
that  new  §  23.672  would  not  apply  to 
devices  such  as  downsprings  and 
bdliweights  since  they  are  not  “systems” 
as  addressed  in  this  requirement.  Since 
§  23.672  is  virtually  identical  to 
$  25.672.  and  since  there  have  been  no 
problems  intmpreting  that  section 
consistent  with  this  position,  the  FAA 
concludes  that  no  changes  are  needed. 
The  FAA  adopts  §  23.672  as  proposed. 

Proposal  55 

The  FAA  proposed  to  revise  §  23.679 
by  adding  provisions  for  an  automatic- 
disengage  control  lock  system.  The 
proposal  would  also  ado  requirements 
for  the  locks  to  be  installed  so  they  limit 
operation  of  the  controls  and  thereby 
provide  the  pilot  with  an  unmistakable 
warning  that  the  controls  are  locked  at 
the  start  of  the  takeoff  roll. 

The  FAA  received  comments  on  this 
proposal  from  the  GAMA,  the  JAA.  and 
the  ALPA.  The  ALPA  strongly 
supported  the  proposed  change. 

Tne  GAMA  believes  that  the  proposal 
would  add  to  the  cost  and  complexity 
of  the  control  lock  system  without  a 
commensurate  benefit.  The  GAMA  is 
unaware  of  any  adverse  service  history 
resulting  from  installed  control  locks 
and  believes  that  the  current  rule 
provides  an  adequate  level  of  safety.  In 
support  of  this  position,  the  GAMA 
includes  an  estimated  cost  of  $250,000 
to  develop  a  fully  automatic  gust  lock 
system  for  a  type  certificated  airplane 
model. 

To  evaluate  and  resolve  the  GAMA 
comments,  the  FAA  has  reviewed  the 
original  conference  proposals,  numbers 
252,  253,  and  254.  It  has  also  reviewed 
the  recoid  of  the  public  meeting.  In 
respcmse  to  the  GAMA  comment 
conconing  any  adverse  service  history, 
this  review  shows  that  the  original 
conference  proposals  were  submitted 
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because  accidents  were  occurring 
because  of  control  locks  that  remained 
installed  during  takeoff.  The  economic 
analysis  of  the  proposals  in  the  notice 
also  identified  this  accident  service 
history  and  showed  severe  airplane 
damage,  pilot  injuries,  and  possible 
fatalities. 

The  FAA  is  aware  that  an 
automatically  releasedicontrol'lock 
system  would  be  costly.  The  proposal' 
did  not  mandate  the  installation  of  an 
automatic  system,  but  would  add  an 
optional  provision  that  would  show  the 
acceptance  of  such  systems. 

The  JAA  stated  its  assumption  that 
the  proposed  requirement  would  not  be 
applicable  to  external  locks.  Based  on 
the  comments  received;  the  PAA  has  re¬ 
examined  the  proposal.  Since  the 
proposal  would  have  eliminated  the 
current  §  23.679(a),  external  systems 
that  use  the  red  warning  ribbons  as  a- 
means  of  warning  the  pilot  that  the 
locks  are  in  place  would'no  longer  be 
acceptable,  The  FAA  has  determined 
that  there  is  a  need  to  retain  the 
provision  of  current  23.679(a),  so  that 
presently  used  locks  and  their  warning 
systems  remain  acceptable.  The  added 
provision  of  §  23.679(a)(2)  will  make  it 
clear  that  systems  that  automatically, 
disengage  the  locks  are  also  acceptable 
but  not  mandatory. 

The  proposal  to  limit  the  operation  of 
the  airplane  when  the  locks  are  engaged 
is  being  restated  since  control  locks  and' 
their  warnings  can  be  overlooked  and 
automatic  disengage  systems  will  fail. 
The  FAA  believes  an  additional 
safeguard  is-required.  By  requiring  a 
system  that  will'ensure  that  airplane 
operation  is  limited,  the  pilot  will 
receive  a  pre-takeoff  warning  and  thus 
a-hazardous  takeoff  will  not  be 
attempted. 

In  summary,  the  FAA  has  considered 
the  comments  and  has  revised  the 
proposed  rule  language  by  retaining  the 
current  provisions  of  §  23.679(a)  and 
§  23,679(a)(l)’,  and'by  adding  Ae 
provision  for  accepting  automatically 
disengaged  locking  systems  as  an 
option.  The  language  in  proposed' 

§  23.679(a)(2)  td  require  the  control 
surface  to  be  locked  so  the  pilot  receives 
an  unmistakable  warning  at  the  start  of 
the  takeoff  if  the  Ibcks  have  not  been 
removed  is  retained.as  §  23.679(b).  The 
unmistakable  warning  required  by  this 
paragraph  may  be  a  tactile  warning  that 
the  pilot  receives  by  the  feel  of  the 
controls.  Finally,  proposed  §  23.679(b)' 
is  retained  as  paragraph  (c). 

The  FAA  has  determined  that  these 
changes  are  not  substantive  and  will' 
clarify  this  requirementby  providing^ 
relief  from  the  provisions  identified  by 
the  commenters.  The  FAA  adopts 


§  23.679  with  the  changes  discussed' 
above. 

Proposal' 56 

The  FAA  proposed  to  revise  §  23.729, 
paragraphs  (f)(1)  and  (f)(2),  by  changing 
the  power  and  flap  settings  necessary  to 
warn  the  pilot  that  the  landing  gear  is 
not  fully  extended  and  locked. 

The  FAA  received  two  comments  on 
this  proposal  from  the  JAA  and  the 
ALPA.  The  ALFA  strongly  supported 
the  proposed  change. 

The  JAA  generally  agrees  with  the 
proposal.  However,  the  JAA  notes  that 
these  requirements  are  liable  to  produce 
nuisance  warnings  when  the  throttles 
are  closed  for  descent  from  a  high 
altitude  or  when  one  throttle  is  pulled 
back  following  an  engine  failure.  The 
JAA  suggests  that  the  FAA  consider  an 
approach  for  part  23  gear  warning 
requirements  similar  to  the  approaches 
proposed  fbr  part  25  in  Notice.Nbj  89- 
20  (54.FR  34im,  August  17, 1989). 

The  revision  of  the  landing  gear 
warning  recjuirements  proposed'for  part 
25  is  b^ond  the  scope  of  this 
rulemaking.  While  no  action  will  be 
taken  on  this  suggestion  now,  the  FAA 
will  consider  this  suggestion  for  fUture 
rulemaking. 

Nuisance  warnings  concern  the  FAA, 
and  the  language  changes  proposed  in 
the  NPRM  should  reduce  them. 
Proposed  §  23.729(f)(2)  would  have 
required'a  landing  gear  warning, when 
the  flaps  are  extended  beyond  the 
approach  setting.  That  change  would 
eliminate  the  nuisance  warnings 
occurring  when  flaps  are  set  "to”  the 
approach  flap  position.  Subsequent  to 
the  issuance  of  the  notice  it  has  come  to 
FAA  attention  that  many  airplanes  have 
more  than  one  approach  flap  setting  and 
that  the  proposal  would  be  unclear  as  to 
which  approach  flap  setting  should  be 
used'as  the  threshold  for  the  gear 
warning.  Also,  if  the  lower  approach 
flap  setting  is  used,  nuisance  warnings 
could  occur  because  that  setting  is  also 
frequently  used  for  takeoff  flaps.  To 
clarify  this  requirement,  the  proposal 
has  been  revised  to  require  the  gear 
warning  when  the  flaps  are  extended 
beyond’the  maximum  approach  flap 
position.  The  FAA  adopts  §  23.729  with 
the  changes  discussed  above. 

Proposal  57 

The  FAA  proposed  to  remove 
§  23.731(a)',  which  contains  a 
requirement  that  each  main  and  nose 
wheel  must  be  approved.  Since  there  is 
a  basic  requirement  to  approve  the 
complete  airplane,  including  all 
components,  parts,  and  appliances, 

§  23, 731(a)  is  unnecessary.  No 
comments  were  received  on  this 


proposal,  and  the  FAA  adopts  §-23. 731,, 
as  proposed. 

Proposal  58 

The  FAA  proposed  to  remove  the 
current  §  23.733  reference  to  the  tire 
rating  assigned  by  the  Tire  and  Rim 
Association.  This  would  be 
accomplished  by: 

1.  Stating  that  tire  ratings  mustibe 
approved. 

2.  Requiring  that  static  and  dynamic 
ratings  be  established. 

3.  Defining  the  conditions  where 
those  ratings  are  to  be  used. 

The  FAA  received  comments  on  this 
proposal  from  the  GAMA  and  the  JAA. 
The  JAA  asks  the  FAA  to  explain. the 
undiscussed  change  in  the  drag  reaction 
from  0.2lW,to.0.3lW. 

At  least  one  publication  of  part  23 
regulations  contains  a  typing  error  that 
gave  this  reaction  as  0.21W.  The  FAA  , 
has  reviewed  ithe  history  of  this 
requirement  and  verified  that  the  value 
of  0.31W  thatds.in  §  23.733(a)(2),  as 
published  in  the  Code  of  Federal 
Regulations,  is  correct. 

The  GAMA  .questions  the  removal  of 
the  reference  to  the  Tire  and  Rim 
Association  and  recommends  its 
retention.  In  the  NPRM,  the  FAA 
identifies  the  existence  of  other 
organizations  whose  appropriate  rating 
also  would  be  considered;  'The  FAA 
adopts  §  23,733  as  proposed. 

Proposal  59 

The  FAA-proposed  to  remove  the  first 
sentence  ofi§  23.737  that  states  that  each 
ski  must  be  approved.  Since  the  only 
commenter,  the  JAA,  agrees  with. the 
proposed  change,  the  FAA  adopts 
§  23.737  as  proposed! 

Proposal  60 

The  FAA  proposed  to,revise  §  23.751 
to  clarify  the  buoyancy  requirements  for 
the  main  floats  of  seaplanes.  Since  the 
only  commenter,  the  JAA,  agrees  with 
the  piroposed.change,  the  FAA  adopts 
§  23.751  as  proposed. 

Proposal  61 

The  FAA.proposed'to  remove  the 
words  “must  be  approved”  from  the 
main  floats  design  requirements  in 
§  23.753.  Since  the  only  commenter,  the 
JAA.  agrees  with  the  proposed  change, 
the  FAA  adopts  §  23.753  without 
change. 

Proposal62 

The  FAA  proposed  to  add  wording  to 
the  hull  requirements  for.  seaplanes  in 
§  23.755  to  clarify  that  airplanes  must  be 
kept  afloat  without  capsizing.  Since  the 
only  commeirter,  the  JA’A,  agrees  with- 
the  proposed  change,  the.FAA  adopts 
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§  23.755(a),  introductory  text,  as 
proposed. 

Proposal  63 

The  FAA  proposed  to  revise  the 
§  23.773  requirements  for  the  pilot 
compartment  view  to  address  the 
environment  expected  in  all  the 
operations  requested  for  certification. 

The  JAA  states  that  it  will  consider 
this  change  for  JAR  23  but  that  it 
proposes  to  retain  present  paragraph  (b) 
relating  to  night  flight  tests.  The  GAMA 
contends  that  the  words  “must  be 
shown  in  all  operations  for  which 
certification  is  requested,”  could  be 
interpreted  to  mean  that  the  same  view 
must  be  provided  for  all  operations. 

The  FAA  does  not  agree  with  the 
GAMA  interpretation.  Section  23.773  (a) 
and  (a)(1)  requires  the  pilot 
compartment  view  to  be  sufficiently 
extensive,  clear,  and  undistorted  to 
allow  the  pilot  to  perform  the  various 
functions  identified  in  this  proposal. 

The  word  "sufficiently”  is  included 
because  the  FAA  recognizes  that  the 
view  needed  for  one  operation  may 
differ  from  the  view  needed  for  another. 
The  intent  is  also  shown  by  the  words 
“sufficiently  large”  used  in  §  23.773(b). 
The  FAA  adopts  §  23.773  as  proposed. 

Proposal  64 

The  JAA  proposed  to  clarify  the 
§  23.775  criteria  to  be  used  for 
determining  the  cleared  windshield  area 
that  is  necessary  to  ensure  safe 
operation  for  icing  conditions.  The 
proposed  new  §  23.775  would  require 
that  a  probable  single  failure  of  a 
transparency  heating  system  may  not 
adversely  affect  the  integrity  of  the 
airplane  cabin.  The  FAA  received 
comments  on  this  proposal  firom  the 
GAMA  and  the  JAA. 

The  JAA  does  not  find  the  proposal 
for  §  23.775(f)  acceptable  for  inclusion 
into  JAR  23.  The  JAA  does  not  provide 
any  suggested  changes. 

m  reviewing  this  comment,  the  FAA 
notes  that  the  proposal  for  §  23.773 
identifies  the  need  for  a  clear  and 
undistorted  view  for  these  same  four 
operations  and  the  ability  to  “perform 
any  maneuver  within  the  operating 
limitations  of  the  airplane.”  If  the 
airplane  is  approved  for  operation  in 
known  or  forecast  icing  conditions,  the 
requirements  of  §  23.773  will  be 
applicable.  Section  23.775(f)  should  be 
the  same  as  §  23.773.  Accordingly, 

§  23.775(f)  is  revised  to  be  the  same  as 
§23.773. 

The  JAA  also  believes  that 
transparency  heating  systems,  covered 
by  proposed  §  23.775(g),  should  be 
certificated  under  the  principles  of 
§  23.1309.  The  FAA  notes  that  §  23.1309 


applies  to  all  systems,  as  defined  by 
§  23.1309(f),  and  would  apply  to 
transparency  heating  systems.  The 
provisions  of  the  proposal  for 
§  23.775(g)  identify  specific  hazards  that 
could  occur.  These  specific  hazards 
would  have  catastrophic  consequences 
and  must  be  avoided  through  the  use  of 
appropriate  designs. 

The  other  commenter,  GAMA,  notes 
that  its  comments  on  proposal  63  also 
apply  to  this  proposal  to  clarify  criteria 
for  determining  cleared  windshield 
areas.  The  FAA  addresses  the  concern 
about  the  amount  of  cleared  windshield 
under  proposal  63.  The  response  is  also 
applicable  to  the  cleared  area  needed  for 
the  operations  identified  in  this 
proposal.  The  FAA  adopts  §  23.775  with 
the  change  discussed  above. 

Proposal  65 

The  FAA  proposed  that  §  23.851  be 
revised  to  require  a  hand  fire 
extinguisher  to  be  located  in  the  pilot’s 
compartment  of  all  airplane  categories. 
This  proposal  would  also  add  minimum 
standards  for  hand  held  fire 
extinguishers.  The  FAA  received 
comments  on  this  proposal  from  the 
JAA  and  the  GAMA. 

One  commenter,  JAA,  believes  the 
requirements  in  current  §  23.851, 
paragraphs  (a)  and  (b),  is  more 
appropriate  for  the  operating  rules. 

The  FAA  does  not  agree  with  this 
commenter’s  position.  It  is  incorrect  to 
allow  an  airplane  to  be  certificated  and 
not  include  the  equipment  required  for 
the  airplane  to  be  placed  in  operation. 
When  this  occurs,  the  new  owner/ 
operator  must  then  install  the  required 
equipment.  Such  an  installation  would 
not  only  need  to  meet  the  operating 
rules  but  also  would  need  to  meet  &e 
requirements  of  §§  23.851  and 
23.561(b)(3).  Because  the  operator  may 
not  have  the  structural  design  data  for 
the  airplane,  finding  a  suitable  location 
to  install  a  fire  extinguisher  meeting  the 
load  factors  of  §  23.561  could  be 
difficult.  Such  installations  are  more 
easily  accomplished  by  the  airframe 
manufacturer.  The  requirements  of 
current  §  23.851(a)  and  (b)  will  be 
retained. 

The  JAA  also  notes  that  proposed 
§  23.851(c)(2)  does  not  ban 
extinguishers  that  use  toxic  agents.  The 
JAA  believes  that  such  agents  should  be 
banned.  The  FAA  does  not  agree  with 
this  position.  The  first  consideration  in 
evaluating  the  use  of  a  hand  fire 
extinguisher  is  its  effectiveness  in 
putting  out  any  in-flight  fire.  If  the  best 
agent  for  the  type  of  fire  that  may  occur 
causes  toxic  gas,  the  concentration  of 
that  gas  that  would  result  from  a 
completely  discharged  extinguisher  and 


its  hazard  to  the  occupants  must  be 
evaluated.  If  the  concentration  would  be 
hazardous,  it  may  still  be  possible  to  use 
the  extinguisher  if  the  gas  can  be  vented 
from  the  area  in  a  short  time,  and  If 
there  would  be  no  adverse  affect  upon 
the  occupants.  To  ban  such  fire 
extinguishers  could  lower  the  level  of 
safety  of  the  airplane  by  reducing  the 
chance  the  in-flight  fires  can  be 
extinguished.  The  FAA  plans  no  action 
to  ban  the  use  of  such  fire  extinguishing 
agents  at  this  time. 

The  other  commenter,  GAMA, 
believes  the  proposal  for  §  23.851(a), 
requiring  a  hand  fire  extinguisher  to  be 
located  conveniently  in  the  pilot’s 
compartment,  is  too  restrictive.  The 
GAMA  points  out  that  the  pilot’s 
compartment  is  usually  small,  therefore, 
it  is  frequently  difficult  to  find  suitable 
space  for  a  fire  extinguisher.  The  GAMA 
recommends  revising  §  23.851(a)  to 
read,  “There  must  be  at  least  one  hand 
fire  extinguisher  located  within  easy 
access  of  the  pilot  while  seated.” 

The  FAA  agrees  that  the 
recommended  revision  would  require 
the  same  pilot  access  to  the  fire 
extinguisher  as  intended  by  the 
proposal.  Because  this  revision  allows 
the  fire  extinguisher  to  be  located  in  the 
cabin,  where  the  pilot  can  reach  it,  it 
could  be  confused  with  the  extinguisher 
required  for  the  cabin.  To  identify  the 
applicable  extinguisher,  the  proposal  is 
revised  to  read,  “There  must  be  at  least 
one  hand  fire  extinguisher  for  use  in  the 
pilot  compartment  that  is  located  within 
easy  access  of  the  pilot  while  seated.” 

'The  GAMA  also  recommends  that  the 
FAA  develop  more  explicit  gtiidance 
criteria  concerning  the  acceptable  size, 
agent,  etc.,  than  is  now  contained  in  the 
operating  rules  in  §  91.513.  The  FAA 
agrees  that  better  guidance  needs  to  be 
developed,  and  will  consider  future 
advisory  material  to  develop  such 
guidance. 

The  FAA  observes  that  §  91.513(c)(3) 
requires  at  least  one  hand  fire 
extinguisher  located  in  the  passenger 
compartment  of  each  airplane 
accommodating  more  than  six 
passengers.  Accordingly,  this  operating 
rule  and  the  NPRM  are  not  compatible. 
If  the  requirements  in  the  notice  were 
adopted  as  proposed,  normal  category 
airplanes  that  accommodate  more  than 
six  passengers  could  be  certificated 
without  a  passenger  compartment  fire 
extinguisher.  Then,  operators  of  those 
airplanes  would  be  required  to  have  an 
extinguisher  installed. 

The  FAA  discussed,  in  the  NPRM,  the 
burden  that  would  fall  on  the  operator 
if  that  operator  needed  to  install  a  new 
fire  extinguisher  that  also  must  meet 
other  current  airworthiness 
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requirements.  For  consistency  with 
§  91.513(c)(3),  the  final  rule  §;23.851.has 
been  revisedito  require  a  fire 
extinguisher  in  the  cabin  i  of  airplanes 
that  accommodate  more  than  six 
passengers.  The  FAA  adopts  !, 23.85L 
with  the  changes.discussed  above. 

ProposaVSG  , 

The  FAA  proposed  to  clarify  the 
existing  requirement  of  §  23.865  hy 
excluding  . those  portions  of  the  engine 
mount  certificated  with  the  engine  and 
by  addressing  the  allowable  damage 
expected' on.  engine  isolators.  Since  the 
only  commenter,  JAA,  agrees  with  this 
proposal,  the  FAA  adopts  §  23.685  as. 
proposecL 

Proposal  67 

The  FAA  proposed  a  change  to 
§  23.1507  to  establish  an  operating, 
maneuvering  speed  (Vb)  different  from 
the  design  maneuvering  speed  (Va) 
established'by,§  23.335{q).  Vo  is  the 
maximum  speed' where,  at  any.  given 
weight,  the  pilot  may  apply  full  controh 
excursion  without  exceeding  the  design 
limit  load  factor. 

The  one  commenter,  the  JAA,  believes 
that  this  new  concept  of. Yo  needs, 
further  discussion.  The  JAA  also  notes, 
that. , while. proposed  § ,2 3. 15 07(a) , 
establishing  an  oper^lng  limitation,  .is 
correctly  located,  §  23,1507(h),  which: 
defines  Vo,  should  be  moveddo  become 
§  23.335(d).  while  retaining .the  existing 
definition  of  Va,  design  maneuvering 
speed,  at  §  23.335(c); 

The  FAA  disagrees, with  moving  the.. 
Vo  definition  to  §;23i335,  since  it  would 
put. an  operational. definition  in  the 
design  section.of  part  23.  The  Vo  . 
definition  in  §  23.1507  is  consistent 
with  the  requirements  of  §  §23.1505:and 
23.1511,  namely,  that  the  relationships 
between  "operating”  speeds  and 
“design”  speeds  are  establidied.  The 
comment  has  caused  the  FAA  to 
reexamine  and  reword  proposed 
§  23.1507.  The  revised  wording  deletes 
the  definitions  of  computed  stall  speed 
(Vs)  and  the  limit:  maneuvering  load* 
factor  (n)  and  utilizes  those  already 
contained  in  §  23.335,  The  final’rule 
section  heading  includes  the  word* 
"operating*’  to  maintain  a  distinction’ 
from  the  design  maneuvering  speed  of' 

§  23;335.  The  FAA^ adopts  §  23.1507 
with  the  change  discussed’above. 

Proposal  68 

The  FAA  proposed  to  add  a  new, 

§  23.1516<that  estabUshes  an  intentional 
one*engine'inoperative  speed*  for  pilot* 
training. 

The  one  cammenterv.the  JAA’,  refers  to 
its  commmits  onipropasBd:§23;r40.  The 
FAA  agrees  that  V^se-^ould  nothei 


established  as  a  limitation;  therefore,  it 
deletes  the  proposed  §23.1516. 

Proposal  69' 

The  FAA  piroposed  to  change 
§  23.1521  to  ensure  that.poweqpilemt 
limitations  established  for  airplane 
certification  do  not  exceed  those 
established  during, the  certification  of 
the  engine  or  the  propeller,  and  are  in 
accord  with  limitations  used  in 
determining  compliance  with  this  part. 

The  one  commenter  on  this  proposal, 
JAA,  notes  that  examples  from  FAA 
expeiiancB  wouldtbe  useful  in  the 
preparation,  of  interpretations.  The.* 
FAA’s  principal  experience  involves 
derated- engines  andisome. 
turbopropeller  engine  installations  that 
have  a  higher  maximum  power  at  cruise 
than  at  taSkeoff.  The  FAA  adopts 
§  23’.1521  as  proposed. 

Proposal'70 

The  FAA  proposed'to  add  amew 
§  23.1522  that  specifies  auxiliary  power 
unit  (APU). limitations  in  the  operating 
limitation  section  of  the  AFM. 

The  one  commenter,  JAA,  believes 
that,  without  requirements  addressing 
APU’s  in  suhpartiE  of  part  23-,  the 
introduction  of’this  proposalion 
operating  limitations  is  prematurei 
The  FAA  points  out  that  APU’S: have* 
been  addressed'ih  §  23.901  as  amended* 
in  Small  Airplane  Airworthiness 
Review  Program  Amendment  No.  3, 
Amendment  23-43  (58  FR  18958,  April* 
9, 1993).  The  FAA  adopts  §  23*.1622  as 
proposed. 

Proposal  71 

The  FAA.proposed  to  change 
§  23.1525  to  clarify  the  existing  rule 
which  is  vague  and  brief,  by  requiring 
the  establishment  and  inclusion  of 
kinds  of  operations  authorized  in.the 
AFM;  as  specified  by  §  23.1583(h). 

The  one  commmiter,  JAA,  notes  that 
existing  !  23.1525  and  proposed  JAR 
23.1525  are  statements  rather  than 
requirements.  The  JAA  believes  that 
what  is  needed  is  a  requirement  that 
establishes  the  kinds  of  operations 
authorized  and  the  resulting  airplane 
operational  limitations^  The  JAA 
suggests  a  slightly  modified  version  of 
proposed  JAR  23.1525,  as  follows:  “The 
kinds  of  operation  authorized  (^ch  as: 
VFR;  IFR;,day  or  night)  and'the 
meteorologicaltconditions  (such  as 
icing)  and  theuategory  in  whicfrthe 
aeroplane  is-eligible  for  certification, 
appropriate  to-^e  installediequipment; 
must  be  established:”  The  JAA  believes 
that  the  requirement  to  furnish  this 
'  information  in  the  AFM  belongs  in 
!  23.1583(h)  and  that'a  cross-rrference. 


as  proposed. in  §  23.1525,, is. 
unnecessary. 

The  FAA  concurs  .with  the  JAAJs 
comment  and.the  final  rule  language  is 
changed  to  closely  follow,  the  JAA’s 
suggested  version.  The  FAA  adopts- 
!  23.1525. withithe  change  discussed 
above. 

Proposal  72 

The  FAA  proposed  to  change 
!  23.1527  to  clarify  that.the  maximum 
operating-altitude  allowed. for  any,  part' 

23  airplane  must  be  established  based 
on  those  limitations  determined  by 
flight,  structural,  powerplant, 
functional,  or  equipment  characteristics. 

The  one  commenter,  JAA,  suggests, 
reversing  the  order  of  §  23.1527(a)  and 
(b)  for  clarity.  The  FAA  concurs  and 
adopts  §  23.1527  with  this  change. 

Proposal  73 

The  FAAproposed  to  change* 

§  23.1545  by  deleting  current  paragraph; 

§  23.1545(b)(6)  which  requires  er^ 
radial-mark  on  the  airspei^indicator. 
This  mark  identifies  the  minimum, 
control  speed  with  the  critical  engine 
inoperative,  Vmc.  on  multiengine 
airplanes. 

The  one  commenter. on;this  proposal, 
JAAv  states  that' the  red' radial. line  on. 
the  airspeed  indicator  at  Vmc  offers, 
useful  guidance  to  the  pilot  for  this  class 
of  airplane  and*  should  be  retained. 

For  the  reasons  given  by  the  JAA,  the 
FAA  agrees  that  the  red  radial  should  be 
retain^;  The  proposed  amendment'td 
§  23.1545U8  withdrawn. 

Proposal.  74 

The  FAA. proposed  to  change 
§  23.1549  tmexpand  the  current, 
powerplant  instrument*  requirementsto 
include  auxiliary  power  units  (APD). 

The  one  comment  from  JAA  on  this 
proposed  change  refers  to  the  JAA’S- 
comments  on  proposed  changes  to> 

§  23.1522’in'which'the  JAA  opposed 
referencing  APU’in  the -absence  of 
requirements  addressing  APU  in  subpart 
C. 

As  previously  stated,  since  the  Smedl 
Airplane  Airworthiness  Review  Program 
Amendment’No.  3;  Amendment  23-43 
(58  FR  18958;  April  9, 1993)  addresses 
APU,  §  23.1549  is  adopted  as  proposed. 

Proposal'75 

The  FAA  proposed  to  change* 
§23.1557' toclarify  the  marking 
requirements- for  filler  openings  and'to* 
require*a  marking  for  the  coolant  fillfer 
opening  siinil^to  the  requirements  for 
fuel  and'oil!  The  FAA  also  proposed’ 
deleting  §23. 1557tf)  because  the-AFM 
and  fuel’ queratity  indicator  provide  this 
information* to -the  pilot. 
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The  one  commenter,  JAA,  concurs 
with  the  proposed  changes,  except  that 
the  JAA  believes  that  §  23.1557(c)(2), 
which  contains  marking  requirements 
for  oil  filter  openings,  should  end  with 
the  words  "and  the  permissible  oil 
designations."  While  the  FAA  agrees, 
after  further  review,  the  FAA  has 
determined  that,  as  with  fuel  ftller 
marking,  the  oil  ftller  marking  should 
permit  reference  to  the  AFM  as  an 
alternative.  The  proposed  §  23.1557  is 
adopted  with  the  change  discussed 
above. 

Proposal  76 

The  FAA  proposed  to  change 
§  23.1563(a)  by  substituting  Vo  for  Va  in 
conjunction  with  the  change  to 
§23.1507. 

The  one  commenter.  JAA,  states  that 
Vo  should  be  further  considered  later,  in 
the  light  of  discussions  on  proposed 
§  23.1507.  The  concept  of  Vo  was 
discussed  under  proposal  67  relating  to 
§  23.1507,  and  for  the  reasons  stated 
there  the  FAA  adopts  §  23.1563(a)  as 
proposed. 

Proposal  77 

The  FAA  proposed  to  change 
§  23.1581(f)  to  establish  a  new 
requirement  for  providing  a  means  to 
record  updates  to  the  AFM. 

The  FAA  received  comments  on  this 
proposal  fi'om  the  ALPA  and  JAA.  The 
ALFA  strongly  supports  the  proposed 
change. 

The  JAA  agrees  with  a  requirement  for 
a  means  of  recording  the  amendment 
status  of  the  AFM,  but  believes  that  a 
"log  of  revisions”  is  only  one  acceptable 
means  of  compliance  and  that  a  list  of 
effective  pages  is  equally  acceptable. 

The  FAA  agrees  with  the  commenter 
and  has  determined  that  the  rule  text 
permits  the  suggested  alternative.  A 
change  in  the  heading  to  read 
"Revisions  and  amendments”  clarifies 
this  point.  The  proposed  §  23.1581(f)  is 
adopted  with  the  change  discussed 
above. 

Proposal  78 

The  FAA  proposed  an  introductory 
sentence  to  §  23.1583.  During  the  type 
certification  process,  there  are 
limitations  required  other  than  those 
specifted  by  this  section.  The  FAA 
proposed  to  expand  §  23.1583(h)  to 
identify  the  kinds  of  operation  that  were 
type  certiftcated,  such  as  icing.  Also,  the 
section  was  proposed  to  be  revised  to 
identify  installed  equipment  that  must 
be  operable  for  aircraft  operation  in 
icing  conditions.  The  NPRM  also 
proposed  a  new  §  23.1583(m).  Although 
§  23.1523,  Load  distribution  limits, 
generally  covers  it,  the  effects  of  an 


asymmetric  fuel  load  are  not 
emphasized.  The  effects  of  lateral  fuel 
imbalance  are  not  usually  addressed 
although  the  lateral  center  of  gravity 
limits  must  be  furnished  in  the  AFM. 

The  FAA  received  comments  on  this 
proposal  ft'om  the  GAMA  and  the  JAA. 
The  commenters  on  the  proposal  for 
§  23.149,  which  would  establish  a  safe, 
intentional ,  one-engine-inoperative 
speed,  VssE.  as  a  limitation  in  §  23.1583, 
oppose  the  inclusion  of  Vs.se  in 
§  23.1583(a)(2).  In  response  to  these 
comments,  the  FAA  agrees  that  this 
speed  should  not  be  established  as  a 
limitation  and  Vsse  is  removed  firom 
§  23.1583(a)(2).  Revisions  to  §  §  23.149 
and  23.1585  require  manufacturers  to 
determine  a  safe  one-engine-inoperative 
speed  and  provide  this  information  in 
the  AFM. 

The  JAA  also  notes  that  the  words  "of 
each  airplane”  in  the  introductory 
statement  are  not  necessary  and  should 
be  removed.  The  FAA  concurs.  While 
reviewing  comments  on  §  23.1583(a)(2), 
the  FAA  noted  that  since  Va  is  removed 
as  an  airspeed  limitation  in  §  23.1507, 

Va  should  also  be  removed  ftom 
§  23.1583(a)(2). 

The  JAA  states  that,  having 
established  the  kinds  of  operation 
authorized  under  §  23.1525  (VFR,  IFR, 
day,  night,  and  others),  §  23.1583(h)  is 
merely  to  require  that  this  information 
be  made  available  in  the  AFM.  The  JAA 
suggests  words  based  on  JAR  23.1583,  as 
follows: 

“The  Aeroplane  Flight  Manual  must 
contain: 

***** 

(h)  Kinds  of  operation.  A  list  of  the  kinds 
of  operation  to  which  the  aeroplane  is 
limited  under  23.1525  for  which  approval 
has  been  given.” 

If  the  FAA  retains  proposed  §  23.1583  as 
proposed,  the  JAA  suggests  replacing  "is 
requested”  with  "has  been  given.”  The 
JAA  also  notes  the  need  to  identify  the 
required  operational  status  of  installed 
equipment,  where  this  may  affect 
operation  limitations,  will  be  proposed 
as  an  extension  to  JAR  23.1583(i). 

The  GAMA  states  that  "The  last 
sentence  of  proposed  §  23.1583(h)  is 
confusing  and  subject  to  multiple 
interpretations.  Certain  equipment,  such 
as  deicing  equipment,  might  be 
appropriately  included  in  a  listing  that 
affects  operating  limitations  (flight  into 
known  icing  in  this  example)  but, 
reference  to  the  kinds  of  operation  for 
which  approval  is  requested  may  lead  to 
confusion  and  continue  the  argument 
that  has  been  going  on  for  more  than  ten 
years  with  respect  to  minimum 
equipment  lists  versus  what  is  required 
(required  equipment  lists)  for  a 


particular  operation.  Most  operators  of 
part  23  airplanes,  including  operators  of 
single-engine  personal  use  airplane, 
have  traditionally  equipped  their 
airplanes  according  to  their  personal 
operational  requirements  and 
preferences.  This  will  become  even 
more  true  in  the  near  future  as  alternate 
sole  source  navigational  systems  are 
approved.  The  proposed  wording  of  the 
last  sentence  of  paragraph  23.1583(h) 
appears  to  require  that  a  detailed 
minimum  equipment  list  be  included  in 
the  limitations  section  of  the  AFM.  This 
in  turn  requires  a  supplemental  type 
certificate  for  any  variation  from  the 
manufacturer’s  standard  installed 
equipment  list.  Such  a  list  might  well  be 
appropriate  as  a  ‘required’  equipment 
list  for  variouslcinds  of  operations  and 
may  be  interpreted  to  provide 
operational  authority  for  such 
operations.  However,  it  is  more  likely 
that  it  will  perpetuate  the  confusion  of 
what  must  be  operative  and  what  may 
be  inoperative  during  a  particular  flight. 
This  item  needs  further  review.” 

The  FAA  agrees  that  reference  in 
§  23.1583(h)  to  the  kinds  of  operation 
within  §23.1525  is  appropriate  instead 
of  repeating  examples  of  kinds  of 
operations.  This  change  and  the  other 
change  suggested  by  the  JAA  are  made 
in  the  final  §  23.1583(h). 

The  FAA  does  not  agree  with  the 
GAMA  that  the  last  sentence  in 
§  23.1583(h)  is  confusing  and  subject  to 
multiple  interpretation.  A  Kind  of 
Equipment  List  (KOEL)  has  been  part  of 
the  limitations  for  many  years.  A 
Minimum  Equipment  List  (MEL)  is  an 
operational  requirement  covered  by  part 
91  and  the  relationship  between  a  KOEL 
and  an  MEL  is  well  established  and  in 
use  by  the  public. 

Except  for  editorial  changes, 
suggested  by  the  JAA,  and  minor 
clarifying  editorial  changes  §  23.1583(h) 
is  adopted  as  proposed. 

Proposal  79 

The  FAA  proposed  to  change 
§  23.1585  to  revise  flight  procedures  and 
scheduled  speeds  that  are  essential  for 
the  safe  operation  of  the  airplane  and 
the  achievement  of  the  scheduled 
performance.  Additionally,  the 
procedures  for  starting  engines  in  flight 
are  considered  necessary  for  all  multi- 
engine  airplanes;  therefore,  the  FAA 
proposed  to  eliminate  the  reference  to 
commuter  category  and  to  turbine 
engines. 

The  FAA  received  comments  on  this 
proposal  froni  the  JAA  and  the  CAA-UK. 
The  CAA-UK  comment  addresses 
conference  proposals  that  the  FAA 
rejected  and,  as  previously  stated,  this 
preamble  does  not  address  comments  on 
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rejected  conference  proposals.  The  JAA 
notes  that  the  proposed  changes  align 
closely  with  JAR  23. 

The  JAA  believes  that  GAMA 
SpeciHcation  No.  1  is  acceptable  and 
fears  that  certain  of  the  proposed 
changes  may  conflict  with  it.  The  FAA 
recognizes  that  GAMA  Specification  No. 

1  may  need  to  be  revised. 

Also,  the  JAA  states  that  it  is  “unclear 
from  what  the  operating  procedures 
‘must  be  *  “  *  segregated'  ’’  in  the 
AFM. 

With  the  addition  of  abnormal 
procedures  to  normal  and  emergency 
procedures  covered  under  the  present 
rule,  the  FAA’s  intent  is  that  the  AFM 
be  organized  so  that  abnormal 
procedures  are  clearly  separated  from 
normal  procedures,  etc. 

The  JAA  notes  that  procedures  for 
maintaining  and  recovering  control 
following  engine  failure  above  or  below 
Vmc  are  still  required  in  spite  of  the 
NPRM  explanation  that  these  are  within 
the  scope  of  basic  airmanship  The  FAA 
concurs  with  the  JAA  that  the 
explanation  in  the  NPRM  shows  that 
recovering  of  control  above  and  below 
Vmc  is  within  the  scope  of  basic 
airmanship  These  procedures  were 
inadvertently  left  in  the  text  of  the 
proposed  rule  as  §  23.1585(c)(5); 
therefore,  proposed  paragraph  (c)(5)  is 
omitted  from  the  final  rule. 

The  JAA  states*  “In  spite  of  the 
explanation,  FAR  23.1585(d)  through  (g) 
appear  to  remain  unchanged  although 
(0,  not  required  for  JAR  23,  requires  for 
all  aeroplanes  that  a  restart  envelope 
must  be  established.  In  §  23.1585, 
however,  the  operating  procedures  for 
restarting  of  the  engine(s)  must  be 
furnished  for  multi-engined  aeroplanes 
only  This  inconsistency  will  lead  to 
confusion.” 

The  JAA  comment  on  §  23.1585(d) 
through  (g)  indicates  that  the  text  of  the 
NPRM  explanation  may  have  been 
misunderstood.  The  NPRM  explanation 
noted  that  non-flight  items  were 
considered  for  the  NPRM  but  not 
addressed  as  the  NPRM  was  aimed  at 
flight  items.  Thus,  the  FAA  did  not 
intend  to  change  §  23.1585(d)  through 
(g)- 

The  FAA  does  not  understand  the  * 
JAA’s  reference  to  §  23.1585(f)  with 
respect  to  an  engine  restart  envelope  for 
all  airplanes,  since  §  23.1585(f)  concerns 
unusable  fuel  and  indicator  marking. 

Nor  does  the  FAA  understand  the 
inconsistency  suggested  by  the  JAA 
since  the  proposed  restart  procedures 
are  in  paragraph  (c)  which  only  applies 
to  multiengine  airplanes. 

In  response  to  comments  on  proposed 
§  23.235,  as  discussed  under  that 
section,  the  FAA  is  amending 


§  23.1585(a)  to  add  a  requirement  for 
seaplane  handling  procedures  and 
demonstrated  wave  height. 

Also  as  discussed  in  proposal  12,  the 
FAA  decided  that  Vsse  should  not  be  a 
limitation;  therefore,  a  new 
§  23.1585(c)(6)  is  added  to  require  that 
Vsse  be  furnished  to  the  pilot  in  the 
AFM.  The  FAA  adopts  §  23.1585  with 
the  changes  discussed  above. 

Proposal  80 

The  FAA  proposed  to  reorganize  and 
simplify  §  23.1587,  which  specifies  the 
performance  information  that  must  be 
provided  in  the  AFM. 

The  one  commenter,  JAA,  states  that 
while  the  proposed  changes  move 
considerably  towards  the  proposed  text 
of  JAR  23.1587,  the  JAA  has  already 
decided  that  “the  calculated 
approximate  effect”  on  performance  of 
altitude  and  temperature  is 
unacceptable. 

The  JAA  states  that  the  maximum 
temperature  at  which  compliance  with 
the  cooling  requirements  has  been 
shown  is  wrongly  located  in  the  AFM 
and  that  it  should  appear  as  a  limitation 
in  §  23.1521(e).  as  in  proposed  JAR  23. 
Unlike  proposed  JAR  23.1587,  the  JAA 
notes  that  there  is  no  proposal  to 
address  the  effect  of  factored  winds, 
runway  slope,  or  grass  surfaces  on 
takeoff  and  landing  distances  or  to 
schedule  a  flight-over-water  speed.  The 
JAA  believes  data  are  necessary  for 
meaningful  compliance  with  even  the 
simplest  performance  operating  rules. 

Since  one  of  these  items  were 
proposed  in  the  NPRM,  it  is 
inappropriate  for  the  FAA  to  include 
them  in  the  final  rule  and  the  proposed 
§  23.1587  is  adopted  as  proposed. 

Proposal  81 

The  FAA  proposed  to  amend 
§  23.1589(a)  to  publish  the  weight  and 
location  of  each  item  of  equipment  that 
can  be  easily  removed,  relocated,  or 
replaced. 

Since  the  only  comment  received, 
from  the  JAA,  agrees  with  the  proposed 
,  change,  the  FAA  adopts  §  23.1589,  as 
proposed. 

Proposal  82 

The  FAA  proposed  to  amend 
appendix  D  by  adding  a  new  paragraph 
(c),  which  supports  a  new  requirement 
in  §  23.479(c)  concerning  dynamic 
spring-back  of  the  landing  gear. 

Since  the  only  comment  received, 
from  the  JAA,  agrees  with  the  proposed 
change,  appendix  D  is  adopted  as 
proposed. 


Proposal  83 

The  FAA  proposed  to  add  a  new 
appendix  H  that  supports  amended 
§23.521. 

Since  the  only  comment  received, 
from  the  JAA,  agrees  with  the  proposed 
change,  appendix  H  is  adopted  as 
proposed. 

Turbojet  Engines 

While  not  proposing  any  rule  change 
in  the  NPRM,  the  FAA  requested  and 
received  comments  about  changing  part 
23  to  allow  the  use  of  turbojet  engines 
on  commuter  category  airplanes. 
Comments  were  received  from  the 
ALFA  and  from  the  JAA.  The  ALPA 
opposes  the  use  of  turbojet  engines  and 
believes  that  the  certification  of  turbojet 
airplanes  should  remain  under  part  25 
requirements. 

The  JAA  states  that  since  basic  FAR/ 
JAR  23  includes  turbojets,  “there  is  no 
fundamental  reason  for  excluding  them 
from  commuter  category”  airplanes.  The 
JAA  believes  that  turbojets  provide 
enhanced  reliability  compared  to 
reciprocating  engines.  The  JAA  also 
believes  that  turbojet  engines  provide 
better  airplane  handling  characteristics, 
with  one  engine  inoperative,  than  any 
propeller  driven  airplane  (reciprocating 
or  turbine  engine  powered).  The  JAA 
recognizes  that  part  23  is  intended  to 
provide  a  simplified  airworthiness  code 
appropriate  to  simple  airplane  designs. 
The  JAA  recognizes  that  the  use  of 
turbojet  engines  has  the  potential  to 
convey  a  performance  capability 
involving  design  complexities  not 
envisioned  in  formulating  FAR  23.  The 
JAA  states  that  it  is  not  opposed  to  the 
use  of  turbojet  engines  on  airplanes 
certificated  to  commuter  category 
requirements,  subject  to  a  review  of 
requirements  related  to  a  higher 
performance  capability  (speed  and 
altitude). 

Performance  Limitations  Based  on 
Weight,  Altitude  and  Temperature 
(WAT) 

While  not  proposing  any  rule  change 
in  the  NPRM,  the  FAA  requested 
comment  on  the  need  for  WAT  criteria, 
as  information  or  as  a  limitation  on 
piston-powered  twin-engine  part  23 
airplanes.  It  also  requested  comments 
about  WAT  criteria  on  turbine-powered 
twin-engine  part  23  airplanes, 
specifically  during  takeoff  and  landing. 
The  FAA  received  comments  from  the 
JAA,  the  GAMA,  and  the  ALPA.  The 
ALPA  supports  the  requirement  that 
WAT  information  be  furnished  during 
the  certification  process.  The  ALPA 
cites  the  variety  of  operational  uses, 
including  scheduled  air  carrier  and 
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regional  airline  service,  and  the  need  for 
“one  level"  of  safety  as  justification. 

The  GAMA  “believes  that  WAT 
information  is  useful  but  certainly  not 
the  only  way  to  present  operating  data 
for  any  airplane”  and  that  making  WAT 
criteria  an  airplane  or  operating 
limitation  for  part  23  airplanes  is  “an 
unnecessary  and  unjustified  expansion 
or  redirection  of  operating  criteria.”  The 
JAA  generally  supports  the  use  of  WAT 
criteria  for  part  23  airplane 
certifications.  The  }AA  believes  that  the 
chance  of  a  single-engine  failure  on  any 
airplane  is  high.  Also,  the  )AA  warns 
that  safety  considerations  include 
airplane  occupeints  and  personnel  on 
the  ground.  According  to  the  JAA. 
transport  category  airplanes  do  this  by 
limiting  the  operation  of  the  airplane. 
Beyond  the  point  where  takeoff  can  be 
reji^ed,  one-engine-inoperative  climb 
must  guarantee  obstacle  clearance.  The 
JAA  recognizes  the  need  for  generally 
similar  requirements  for  commuter 
category  airplanes. 

The  JAA  believes  that  a  continued 
flight  capability  would  preclude  the 
operation  of  single-engine  airplanes. 
Also,  the  JAA  believes  that  airplane  size 
and  stall  speed  provide  characteristics 
that  permit  safe  landings. 

The  JAA  points  out  that  between  the 
two  extremes  within  present  part  23 
(from  single-engine  airplanes  to 
commuter  category  airplanes)  lie  the 
light  twin-engine  reciprocating  and 
turbine  engine  airplanes,  ranging  from 
four  to  nine  seats  and  4,000  to  12,500 
pounds.  The  JAA  notes  that,  for  these 
types  of  airplanes,  it  would  be 
biirdensome  to  require  compliance  with 
full  net  flight  path  obstacle  clearance.  In 
the  JAA’s  opinion,  a  safe  forced  landing 
becomes  less  satisfectory  with  increased 
takeoff  weight,  involving  longer 
stopping  distances  even  for  the  same 
landing  speed.  The  JAA  notes  that  twin- 
engine  airplanes  have  other  significant 
adverse  characteristics  compared  to 
single-engine  airplanes.  First,  an  engine 
failure  is  twice  as  probable,  second, 
as)rmmetric  power  demands  immediate 
pilot  action. 

The  JAA  also  points  out  that  the 
inability  to  (xmtinue  flight  with  one 
engine  inoperative  creates  the  following 
situation*  The  chance  of  a  second  engine 
failure  is  increased;  a  suitable  site  for  an 
emergency  landing  is  reduced;  and  the 
pil(A  resists  the  inevitable  forc^ 
landing  and  tries  to  maintain  flight. 
Training,  under  more  fevorable 
conditions,  may  have  taught  the  pilot  to 
expect  success  in  these  situations.  In 
imfavorable  conditions,  attempts  to 
maintain  flight  lead  to  loss  of  airspeed 
at  high  asymmetric  power  and, 


commcnly.  loss  of  directional  control 
that  results  in  a  stall/spin  accident 
The  JAA  advocates  certification  and 
operations  criteria  for  multiengine 
airplanes  that  blend  the  performance 
requirements  for  a  single-engine 
airplane  and  a  transport  category 
airplane.  The  JAA  believes  that  the 
r^iiirements  accept  a  limited  period  for 
risk  just  before  and  just  after  liftoff 
where  engine  failure  may  not  be  fully 
accounted  for.  The  JAA  believes  that  the 
application  of  WAT  limits  clearly 
accounts  for  actual  conditions,  although 
the  climb  gradient  requirements  are 
lower  than  those  of  FAR/JAR  25. 

The  JAA  recommends  using 
compensating  operational  criteria,  like 
transport  category  airplanes  tise,  for  the 
lower  performance  commuter  category 
airplanes.  Cockpit  visibility  and  a 
reasonable  maximum  speed  provide 
adequate  compensation  for  takeoff  so 
the  pilot  can  see  and  avoid  obstacles  as 
the  airplane  rettuns  for  landing.  The 
JAA  does  not  propose  a  distinction 
between  redprocating  and  turbme 
engines.  Where  applicable,  the  WAT 
criteria  should  be  imposed,  in  the  JAA’s 
opinion,  as  limitations  through  the 
/^lane  Fli^t  Manual  (AFM). 

1110  JAA  does  not  believe  that  such 
proposals  would  involve  costs 
disproportionate  to  the  benefits.  The 
JAA  su^ests  that  the  comment  from  the 
airworthiness  conference,  that  such 
criteria  would  “eliminate  the 
certification  of  an  entire  class  of 
airplanes,”  is  an  exaggeration.  The 
proposals  are  achievable,  in  the  JAA’s 
view,  by  typical  modem  light  twin- 
engine  airplanes  with  realistic  payloads, 
particularly  the  more  significant 
executive/air  ta3d  airplanes.  It  is  the 
JAA’s  opinion  that  adopting  this 
concept  would  instill  a  greater 
awdreness  of  performance  consideration 
in  pilots  from  an  early  stage  of  their 
training. 

The  JAA  also  believes  that  the  climb 
and  handling  qualities  requirements  of 
present  §§  23.65  and  23.67  are  illogical 
and  unreasonable.  The  JAA 
recommends  using  WAT  criteria,  so  it 
applies  equally  to  all  airplane 
operations,  bemuse  it  offers  improved 
aimlane  capability. 

The  JAA  points  out  that  the 
manufacturers  of  “WAT  type”  airplanes 
routinely  determine  performance  under 
a  wide  range  of  conditions.  The  JAA 
also  notes  that  flight  manuals  produced 
to  the  widely  accepted  General  Aviation 
Manufacturers  Association  (GAMA) 
specification  already  contain 
performance  data  b^ond  the  minimum 
requirements  of  part  23.  Additional 
testing  or  scheduled  data  create  no 
additional  costs  in  the  JAA’s  opinion. 


The  JAA  notes  that  present  draft  JAR  23 
applies  WAT  limits  only  to  piston- 
engine  airplanes  above  6,000  pounds 
and  turbine-«ngine  airplanes  and  that  it 
has  been  propped  to  the  JAR 
Operations  C^up  that  WAT  limits  be 
applied  to  all  JAR  23  airplanes  in 
commercial  operation.  ■ 

Regulatory  Evaluation  Summary 

This  section  summarizes  the  full 
regulatory  evaluation  prepared  by  the 
FAA  that  provides  detail^  estimates  of 
the  economic  consequences  of  this 
regulatory  action.  This  summary  and  the 
full  evaluation  qiiantify,  to  the  extent 
practicable,  estimates  of  the  costs  and 
benefits  to  the  private  sector, 
consumers,  and  Federal,  State,  and  local 
governments. 

Executive  Order  12291,  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  to  modify  existing  regulations  only  if 
potential  braefits  to  society  outweigh 
potential  costs  for  each  rotatory 
change.  The  order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  “major”  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly-defined 
exigencies.  A  “major”  rule  is  one  that  is 
likely  to  have  an  annual  impact  on  the 
economy  of  $100  million  or  more,  to 
have  a  major  increase  in  consumer 
costs,  or  to  have  a  significant  adverse 
effect  on  competition. 

The  FAA  has  determined  that  this 
rule  is  not  major  as  defined  in  the 
Executive  Oder.  This  section  contains  a 
suipmaiy  of  the  regulatory  evaluation,  a 
regulatory  flexibility  determination  as 
required  by  the  1980  Regulatory 
Flexibility  Act,  and  an  international 
trade  impact  assessment.  The  complete 
regulatory  evaluation,  which  contains 
more  detailed  economic  information 
than  this  summary  provides,  is  available 
in  the  docket. 

Cost-Benefit  Analysis 

Costs 

Of  the  rule’s  79  amendments,  only  six 
will  result  in  more  than  negligible  costs 
of  compliance  for  airplane 
manufecturers.  Each  of  these  six 
amendments  requires  additional  testing 
or  analysis,  costing  about  $5,800  per 
airplane  certification.  One  of  the 
amendments,  §  23.851,  also  requires  a 
fire  extinguisher  in  all  part  23  airplanes 
that  are  produced  under  future 
certifications.  Other  regulations  already 
require  fire  extinguishers  in  airplanes 
with  greater  than  six  passengers  and  in 
commuter  airplanes.  For  purposes  of 
estimating  the  cost  of  this  requirement, 
the  FAA  assumes  a  worst  case  scenario 
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iinder  which  all  future  part  23 
certifications  will  involve  airplanes 
with  six  or  fewer  passengers.  The  FAA 
estimates  that  a  fire  extingmsher  and  a 
smtable  bracket  cost  $40. 

The  FAA  assumes  that  an  average  of 
five  airplanes  will  be  certified  imder 
part  23  each  year  during  the  period  of 
analysis  from  1993-2012.  Based  on 
discussions  with  industry,  the  FAA  also 
assumes  that,  during  the  first  year 
following  certification,  60  airplanes  will 
be  produced  per  certification.  In  the 
second,  third,  and  fourth  years 
following  certification,  120  airplanes 
per  year  are  assumed  to  be  produced.  In 
the  fifth  and  subsequent  years,  100 
airplanes  per  year  are  assumed  to  be 
produced.  Based  on  this  assumption, 
the  costs  of  the  rule  over  the  20-year 
period  of  analysis  total  $3.7  million 
($1.5  million  ^scounted)  or  about  $48 
per  airplane  produced. 

Benefits 

The  benefits  of  the  rule  are  two-fold. 
First,  the  rule  is  expected  to  enhance 
safety.  An  examination  of  accidents  that 
might  have  been  prevented  by  this  rule 
indude  those  involving  control  locks 
that  were  not  removed  prior  to  flight 
(seven  acddents  over  a  five-year  period 
with  five  fatalities,  three  airplanes 
destroyed,  and  four  substantially 
damaged)  and  multiengine  stall/spin 
acddents  (four  acddents  over  eight 
years,  resulting  in  nine  fotalities  and  all 
airplanes  destroyed).  Had  those 
acddents  been  avoided  by  the  rule,  the 
benefits  would  be  $5.4  million  per  year. 

Other  safety  benefits  will  be  realired 
from  the  rule.  The  remiirement  to 
demonstrate  1.5g  pitcm  maneuver 
capability  will  ensure  that  a  pilot  can 
make  30-degree  banked  turns  and  slow 
down  from  potential  overspeed 
conditions  without  encoimtering  low- 
speed  bvifreting.  Determination  of  spin- 
up  and  spring-back  loads  will  ensure 
that  landing  gear  fore  and  aft  drag  loads, 
which  afreet  both  landing  gear  and  wing 
strength,  will  be  consider^  in  the 
design  of  new  part  23  airplanes.  The 
requirement  that  airplanes  be  free  from 
flutter  will  ensiure  that  this  dangerous 
phenomenon  does  not  occur,  even  after 
fatigue  failure.  The  rule  also  requires 
that  additional  information  about 
procedures,  speeds,  and  configurations 
for  a  glide  blowing  an  engine  failure 
for  si^e-engine  airplanes  and 
procediires  for  restarting  engines  in 
flight  for  multiengine  airplanes  be 
induded  in  the  airplane  flight  manual. 
This  information  can  lessen  the 
consequences  of  emergency  landings 
after  engine  failures.  Although  the  FAA 
has  not  quantified  the  benefits  of  these 


requirements,  the  benefits  exceed  the 
generally  minor  costs. 

There  were  108  recorded  acddents 
that  occurred  from  January  1989 
through  April  1991  in  which  there  was 
fire  after  impact  Although  the  munber 
of  fatalities  and  injuries  in  these 
acddents  that  coiUd  have  been  avoided 
caimot  be  determined,  it  is  likely  that 
the  presence  of  a  fire  extinguisher  codd 
have  mitigated  the  consequences  in  at 
least  some  of  these  fires. 

Less  than  $194,000  in  average  annual 
aeddent  losses  needs  to  be  averted 
annually  to  render  this  rule  cost- 
benefidal.  For  those  control  system  lock 
and  mdtiengine  stall/spin  acddents 
that  could  have  been  prevented  or 
mitigated  by  the  provisions  of  this  rule, 
the  aimual  losses  averaged  $5.4  million. 
This  exceeds  the  $194,000  threshold 
value,  thus,  the  rule  is  cost-benefidal.  In 
addition,  the  avoidance  of  fatalities 
because  of  the  presence  of  fire 
extinguishers  in  afrected  airplanes  will 
further  increase  the  benefits.  Finally, 
other  requirements,  such  as  those 
discussed  above,  will  provide  additional 
safety  benefits. 

Another  valuable  additional  benefit  of 
this  rule  is  that  it  comports  to  a  large 
extent  with  international  requirements, 
particularly  the  Joint  Aviation 
Requirements  (JAR)  of  the  Joint  Aviation 
Authorities  (JAA).  The  creation  of 
common  international  standards,  or 
harmonization,  will  benefit 
manufacturers  in  the  U.S.  and  those  in 
the  countries  of  the  JAA. 

The  rule  modifies  certain  testing 
requirements  and  allows  optional 
evaluations  and  analysis.  This  may 
result  in  cost  savings.  However,  the 
FAA  does  not  have  suffident 
information  to  quantify  such  savings. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  requires  Federal  agendas  to 
review  rules  that  may  have  a 
‘‘significant  economic  impact  on  a 
substantial  number  of  small  entities." 
FAA  Order  2100.14A,  Regulatory 
Flexibility  Criteria  and  Guidance, 
contains  criteria  for  determining 
whether  a  proposed  or  existing  rule  has 
a  significant  economic  impact  on 
substantial  number  of  sm^  entities. 

The  entities  that  will  be  afrseted  by 
this  rule  are  the  manufechirers  of 
airplanes  certificated  under  part  23. 
Ba^  on  the  Regulatory  Flexibility 
Criteria  and  Guidance,  the  size 
threshold  for  manufacturers  is  75  or 
fewer  employees  and  the  cost  threshold 
is  $18,200  in  1992  dollars. 

Approximately  14  afrected 
maniifacturers  are  considered  to  be 
small  entities.  The  annual  cost  of  the 


rule  per  certification  during  peak 
production  is  estimated  to  be  $5,700, 
which  is  substantially  less  than  the  cost 
threshold  limit  dted  above.  Therefore, 
the  FAA  has  determined  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niimber  of  small 
entities. 

International  Trade  Impact  Assessment 

The  rule  will  have  little  or  no  impact 
on  international  trade.  Both  foreign  and 
domestic  maniifacturing  seeking  type 
certification  in  the  United  States  will  be 
required  to  comply  with  the  rule.  The 
Joint  Aviation  Au^orities  (JAA)  is 
including  many  of  the  sections  in  this 
rule  to  harmonize  with  U.S.  aviation 
regulations.  It  is  expected  that  other 
countries  Mrill  also  adopt  these 
requirements. 

Federalism  Implications 

The  regulations  herein  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  regulation  will 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

The  FAA  is  revising  the  airworthiness 
standards  for  normal,  utility,  acrobatic, 
and  commutOT  category  airplanes  as  a 
result  of  comments  received  in  reply  to 
the  Small  Airplane  Airworthiness 
Review  Program  Notice  No.  4  dated  Jime 

28. 1990.  The  notice,  which  addresses 
airframe  and  flight  items,  was  published 
as  a  result  of  recommendations 
discussed  at  the  Small  Airplane 
Airworthiness  Review  Conference  held 
on  October  22-26, 1984  in  St  Louis, 
Missouri.  Originally,  the  proposals 
reflected  updated  safety  standards  and 
advancements  in  technology  while 
reducing  the  regulatory  burden  for  some 
requirements  and  maintaining  an 
acceptable  level  of  safety. 

Harmonization  with  the  European  Joint 
Aviation  Authorities  Joint 
Airworthiness  Requirements  became  a 
dominaqt  factor  at  the  close  of  the 
extended  Notice  of  Proposed 
Rulemaking  comment  period,  December 

14. 1990.  Considerable  effort  was 
invested  to  harmonize  these 
airworthiness  standards  because  aircraft 
industry  estimates  indicate  reduced 
overall  certification  costs.  These 
airworthiness  standsjrds  will  continue  to 
provide  adequate  levels  of  safety  for 
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(a)(4)  and  inserting  the  word  “Descent” 
in  its  place,  and  by  revising  the  force 
table  in  paragraph  (c)  to  read  as  follows; 


§23.143  General. 

*  •  •  •  * 

(c)*  *  • 


Values  in  pounds  of 
force  as  applied  to 
the  stick,  control 
wheel,  or  rudder 
pedals 

Pitch 

Ron 

Yaw 

(a)  For  temporary 
applicaton; 

.<ltirk . 

60 

30 

Wheel  (Two 
hands  on  rim)  . 

75 

60 

Wheel  (One  hand 
on  rim)  . 

50 

Rudder  Pedtri  ..... 

. 

150 

(b)  For  prolonged 
appUcation . . 

10 

5 

20 

10.  Section  23.145  is  revised  to  read 
as  follows: 

§23.145  Longitudinal  control. 

(a)  With  the  airplane  as  nearly  as 
possible  in  trim  at  1.3  Vsi,  it  must  be 
possible,  at  speeds  below  the  trim 
speed,  to  pitch  the  nose  downward  so 
that  the  rate  of  increase  in  airspeed 
allows  prompt  acceleration  to  the  trim 
speed  with — 

(1)  Maximum  continuous  power  on 
each  engine; 

(2)  Power  off;  and 

(3)  Wing  flap  and  landing  gear — 

(i)  retracted,  and 

(ii)  extended. 

(b)  No  change  in  trim  or  exertion  of 
more  control  force,  as  specified  in 

§  23.143(c),  than  can  be  readily  applied 
with  one  hand  for  a  short  period  of  time 
may  be  required  for  the  following 
maneuvers: 

(1)  With  the  landing  gear  extended, 
the  flaps  retracted,  and  the  airplanes  as 
nearly  as  possible  interim  at  1.4  Vsi. 
extend  the  flaps  as  rapidly  as  possible 
and  allow  the  airspeed  to  transition 
from  1.4Vso  to  1.4  Vso: 

(1)  With  power  off;  and 

(ii)  With  the  power  necessary  to 
maintain  level  flight  in  the  initial 
condition. 

(2)  With  the  landing  gear  and  flaps 
extended — 

(i)  With  power  off  and  the  airplane  as 
nearly  as  possible  in  trim  at  1.3  Vso. 
quicldy  apply  takeoff  power  or  thrust 
and  retract  the  flaps  as  rapidly  as 
possible  to  the  recommended  go-around 
setting  while  attaining  and  maintaining, 
as  a  minimum,  the  speed  used  to  show 
compliance  with  §  23.77.  Retract  &e 
gear  when  positive  rate  of  climb  is 
established;  and 

(ii)  With  power  off  and  in  level  flight 
at  l.lVso,  and  the  airplane  as  nearly  as 


possible  in  trim  at  1.2  Vso*  it  must  be 

K'lble  to  maintain  approximately 
flight  while  retracting  the  flaps  as 
rapidly  as  possible  with  simultaneous 
application  of  not  more  than  maximiun 
continuous  power.  If  gated  flap 
positions  are  provided,  the  airplane  may 
be  retrimmed  between  each  stage  of 
retraction,  and  the  airplane  may 
accelerate  to  a  speed  that  is  1.1  times 
the  minimum  steady  flight  speed 
obtained  for  the  flap  gate  position. 

(3)  With  maximiun  takeoff  power, 
landing  gear  retracted,  flaps  in  the 
takeoff  position,  and  the  airplane  as 
nearly  as  possible  in  trim  at  Wfe. 
appropriate  to  the  takeoff  flap  position, 
retract  the  flaps  as  rapidly  as  possible 
while  maiotaining  constant  speed. 

(4)  With  power  off,  flaps  and  landing 
gear  retracted,  and  the  airplane  as  nearly 
as  possible  trim  at  1.4  Vs,  apply  takeoff 
power  rapidly  while  maintaining  the 
same  airspeed. 

(5)  With  power  off,  landing  gear  and 
flaps  extended,  and  the  airplane  as 
nearly  as  possible  in  trim  at  1.4  Vso. 
obtain  and  maintain  airspeeds  between 
1*1  Vso  and  either  1.7  Vso  or  Vpe, 
whichever  is  lower. 

(c)  At  speeds  above  Vmo/Mmo  and  up 
to  Vd/Md,  a  maneuvering  capability  of 
1.5  g  must  be  demonstrated  to  provide 
a  margin  to  recover  from  upset  or 
inadvertent  speed  increase. 

(d)  It  must  be  possible,  with  a  pilot 
control  force  of  not  more  than  10 
pounds,  to  maintain  a  speed  of  not  more 
than  1.3  Vso*  during  a  power-off  glide 
with  landing  gear  and  wing  flaps 
extended,  for  any  weight  of  the  airplane, 
up  to  and  including  the  manmum 
wei^t. 

(e)  By  using  normal  flight  and  power 
controls,  except  as  otherwise  no^  in 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section,  it  must  be  possible  to  establish 
a  zero  rate  of  descent  at  an  attitude 
suitable  for  a  controlled  landing  without 
exceeding  the  operational  and  structural 
limitations  of  the  airplane,  as  follows: 

(1)  For  single-engine  and  multiengine 
airplanes,  without  the  use  of  the 
primary  lonmtudinal  control  system. 

(2)  For  muitiengine  airplanes — 

(i)  Without  the  use  of  tbe  primary 
directional  control;  and 
(ii)  If  a  single  failure  of  any  one 
coimecting  or  transmitting  link  would 
affect  both  the  longitudinal  and 
directional  primary  control  system, 
without  the  primary  longitudinal  and 
directional  control  system. 

11.  Section  23.147  is  revised  to  read 
as  follows: 

§23.147  Dhractionat and  lataral  control 

For  each  multiengine  airplane,  it  must 
he  possible,  while  holding  the  wings 


level  within  5  degrees,  to  make  sudden 
changes  in  heading  safely  in  both 
directions.  This  must  be  shown  at  1.4 
Vsi  with  heading  changes  up  to  15 
degrees  (except  Uiat  the  heading  change 
at  which  the  rudder  fcHce  corresponds 
to  the  limits  specified  in  §  23.143  need 
not  be  exceeded),  with  the — 

(a)  Critical  engine  inoperative  and  its 
propeller  in  the  minimum  drag  position; 

(b)  Remaining  engines  at  maximum 
continuous  power; 

(1)  Retracte^mT 

(2)  Extended;  and 

(d)  Flaps  in  ^e  most  favorable  climb 
position. 

12.  Section  23.149  is  amended  by 
replacing  the  word  “recovery”  in 
paragraph  (d)  with  the  words  “the 
maneuver”  and  by  revising  paragraphs 
(a),  (b),  and  (c),  to  read  as  follows: 

§23.149  Minimum  control  speed. 

(a)  Vmc  is  the  calibrated  airspeed  at 
which,  when  the  critical  engine  is 
suddenly  made  inoperative,  it  is 
possible  to  maintain  control  of  the 
airplane  with  that  engine  still 
inoperative  and  thoa  maintain  strai^t 
fli^t  at  the  same  speed  with  an  angle 
of  bank  of  not  mme  than  5  degrees.  The 
ability  to  maintain  straight  flight  at  Vmc 
in  a  static  condition  wi&  a  bank  angle 
of  not  more  than  5  degrees  must  also  be 
demonstrated.  The  method  used  to 
simulate  critical  engine  failure  must 
represent  the  most  critical  mode  of 
powerplant  failure,  with  respect  to 
controllability  exp^ed  in  s«rvice. 

(b)  Vmc  may  not  exceed  1.2  Vsi, 
where  Vsi  is  determined  at  the 
maximum  takeoff  wei^t,  with — 

(1)  Maximum  availwle  takeoff  power 
or  thrust  on  the  en^es; 

(2)  The  most  imtavorable  center  of 
gravity 

(3)  The  airplane  trimmed  for  takeo% 

(4)  The  maximum  sea  level  takeoff 
wei^t,  or  any  lesser  weight  necessary 
to  show  Vmc; 

(5)  The  airplane  in  the  most  critical 
takeoff  configuration,  with  the  propeller 
controls  in  the  recommended  takeoff 
position  and  the  landing  gear  retracted; 
and 

(6)  Tbe  airplane  airborne  and  the 
ground  effect  negligible. 

(c)  A  minimum  speed  to  intentionally 
render  the  critical  engine  inoperative 
must  be  established  and  designated  as 
the  safe,  intentional,  one-engine- 
inoperative  speed,  VssE. 

*  •  *  •  * 

13.  Section  23.153  is  revised  to  read 
as  follows: 

§  23.1 53  Control  during  landings. 

It  must  be  possible,  while  in  the 
landing  configuration,  to  safely 
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complete  a  landing  without  exceeding 
the  one  hand  control  force  specified  in 
§  23.143(c)  following  an  approach  to 
land — 

(a)  At  a  speed  5  knots  less  than  the 
spe^  used  in  complying  with  the 
requirements  of  §  23.75  and  with  the 
airplane  in  trim,  or  as  nearly  as  possible 
in  trim,  and  without  the  trimming 
control  being  moved  throughout  the 
maneuver; 

(b)  At  an  approach  gradient  equal  to 
the  steepest  recommended  for 
operational  use;  and 

(c)  With  only  those  power  or  thrust 
changes  that  would  be  made  when 
landing  normally  from  an  approach  at 
1.3  Vs,. 

14.  Section  23.155  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§23.155  Elevator  control  forces  in 
maneuvers. 

•  *  •  •  * 

(b)  The  reqmrement  of  paragraph  (a) 
of  this  section  must  be  met  at  75  percent 
of  maximum  continuous  power  for 
reciprocating  engines,  or  the  maximum 
power  or  th^t  selected  by  the 
applicant  as  an  operating  Limitation  for 
use  during  cruise  for  reciprocating  or 
turbine  engines,  and  with  the  wing  flaps 
and  landing  gear  retracted — 

(1)  In  a  turn,  with  the  trim  setting 
used  for  wings  level  flight  at  Va;  and 

(2)  In  a  turn  with  the  trim  setting  used 
for  the  maximiun  wings  level  flight 
speed,  except  that  the  speed  may  not 
exceed  Vse  or  Vmo/Mmo.  whichever  is 
appropriate. 

***** 

15.  Section  23.157  is  amended  by 
adding  the  phrase  “but  not  more  than  10 
seconds,"  after  the  word  “seconds,"  and 
before  the  word  “where"  in  paragraph 
(a)(2);  by  adding  the  phrase  “but  not 
more  th^  7  seconds,"  after  the  word 
“seconds,"  and  before  the  word 
“where"  in  paragraph  (c)(2);  and  by 
revising  paragraph  (b)  to  read  as  follows: 

§23.157  Rate  of  roll. 
***** 

(b)  The  requirement  of  paragraph  (a) 
of  this  section  must  be  met  when  rolling 
the  airplane  in  each  direction  with — 

(1)  Flaps  in  the  takeoff  position; 

(2)  Landing  gear  retracted; 

(3)  For  a  single-engine  airplane,  at 
maximiun  takeofi  power;  and  for  a 
multiengine  airplane  wi^  the  critical 
engine  inoperative  and  the  propeller  in 
the  minimum  drag  position,  and  the 
other  engines  at  maximum  takeoff 
power;  and 

(4)  The  airplane  trimmed  at  a  speed 
equal  to  the  greater  of  1.2  Vs,  or  1.1 


V|,«c.  or  as  nearly  as  possible  in  trim  for 
straight  flight. 

***** 

16.  Section  23.175  is  amended  by 
revising  paragraphs  (a)(3)  and  fd)(3)  to 
read  as  follows: 

§  23.175  Demonstration  of  static 
longitudinal  stability. 
***** 

(a)*  •  • 

(3)  All  reciprocating  engines  operating 
at  maximum  continuous  power,  or 
turbine  engines  operating  at  the 
maximum  power  selected  by  the 
applicant  as  an  operating  limitation  for 
use  during  climb;  and 
***** 

(d)*  *  * 

(3)  The  airplane  trimmed  at  a  speed 
in  compliance  with  §  23.161(c)(2). 

***** 

17.  Section  23.177  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2)  and 
(a)(3)  to  read  as  follows: 

§  23.1 77  Static  directional  and  lateral 
stability. 

(a)*  *  * 

(1)  The  static  directional  stability,  as 
shown  by  the  tendency  to  recover  from 
a  skid  with  the  rudder  fr«e,  must  be 
positive  for  any  landing  gear  and  flap 
position  appropriate  to  the  takeoff, 
climb,  cruise,  approach,  and  landing 
configurations.  This  must  be  shown 
with  symmetrical  power  up  to 
maximum  continuous  power,  and  at 
speeds  firom  1.2  Vs,  up  to  the  maximum 
allowable  speed  for  the  condition  being 
investigated  in  the  takeoff,  climb,  cruise, 
and  approach  configurations.  For  the 
landing  configuration,  the  power  must 
be  up  to  that  necessary  to  maintain  a 
three  degree  angle  of  descent  in 
coordinated  fli^t.  The  angle  of  sideslip 
for  these  tests  must  be  appropriate  to  the 
type  of  airplane.  At  larger  angles  of 
sideslip,  up  to  that  at  which  full  rudder 
is  used  or  a  control  force  limit  in 

§  23.143  is  reached,  whichever  occurs 
first,  and  at  speeds  from  1.2  Vs,  to  Va, 
the  rudder  pedal  force  must  not  reverse. 

(2)  The  static  lateral  stability,  as 
shown  by  the  tendency  to  raise  the  low 
wing  in  a  sideslip,  must  be  positive  for 
any  landing  gear  and  flap  position.  This 
must  be  shown  with  symmetrical 
power,  up  to  75  percent  of  maximum 
continuous  power,  at  speeds  above  1.2 
Vs,  in  the  takeoff  configuration  and  1.3 
Vs,  in  other  configurations,  up  to  the 
maximum  allowable  speed  for  the 
configuration  being  investigated  in  the 
takeoff,  climb,  approach,  and  cruise 
configurations.  For  the  landing 
configuration,  the  power  must  be  up  to 
that  necessary  to  maintain  a  three 
degree  angle  of  descent  in  coordinated 


flight.  The  angle  of  bank  for  these  tests 
must  be  appropriate  to  the  type  of 
airplane  but  in  no  case  may  the  constant 
heading  sideslip  angle  be  less  than  that 
obtainable  with  10**  bank,  or,  if  less,  the 
maximum  bank  angle  obtainable  with 
full  rudder  deflection  or  150  pounds 
rudder  force.  The  static  lateral  stability 
must  not  be  negative  at  1.2  Vs,. 

(3)  In  straight,  steady  slips  at  1.2  Vs, 
for  any  landing  gear  and  flap  positions, 
and  for  any  symmetrical  power 
conditions  up  to  50  percent  of 
maximum  continuous  power,  the 
aileron  and  rudder  control  movements 
and  forces  must  increase  steadily,  but 
not  necessarily  in  constant  proportion, 
as  the  angle  of  slip  is  increased  up  to  the 
maximum  appropriate  to  the  type  of 
airplane.  At  larger  slip  angles,  up  to  the 
angle  at  which  full  rudder  or  aileron 
control  is  used  or  a  control  force  limit 
contained  in  §  23.143  is  obtained,  the 
aileron  and  rudder  control  movements 
and  forces  must  not  reverse  as  the  angle 
of  sideslip  is  increased.  Enough  bank 
must  arcompany  the  sideslip  to  hold  a 
constant  heading.  Rapid  ent^  into,  and 
recovery  from,  a  maximum  sideslip 
considered  appropriate  for  the  airplane 
must  not  result  in  uncontrollable  flight 
characteristics. 

***** 

§23.179  [Removed] 

18.  Section  23.179  is  removed. 

19.  Section  23.181  is  amended  by 
adding  new  paragraphs  (c)  and  (d)  to 
read  as  follows: 

§23.181  Dynamic  stability. 
***** 

(c)  If  it  is  determined  that  the  function 
of  a  stability  augmentation  system, 
reference  §  23.672,  is  needed  to  meet  the 
flight  characteristic  requirements  of  this 
part,  the  primeuy  control  requirements 
of  paragraphs  (a)(2)  and  (b)(2)  of  this 
section  are  not  applicable  to  the  tests 
needed  to  verify  the  acceptability  of  that 
system. 

(d)  During  the  conditions  as  specified 
in  §  23.175,  when  the  longitudinal 
control  force  required  to  maintain 
speeds  differing  from  the  trim  speed  by 
at  least  plus  and  minus  15  percent  is 
suddenly  released,  the  response  of  the 
airplane  must  not  exhibit  any  dangerous 
characteristics  nor  be  excessive  in 
relation  to  the  magnitude  of  the  control 
force  released.  Any  long-period 
oscillation  of  flight  path,  phugoid 
oscillation,  that  results  must  ndt  be  so 
unstable  as  to  increase  the  pilot’s 
workload  or  otherwise  endanger  the 
airplane. 

20.  Section  23.201  is  amended  by 
revising  paragraphs  (c),  (d)(2)  (f)(4),  and 
(f)(5)  to  read  as  follows: 
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f2&201  Wings  toveistalL 


*  *  •  •  • 

(c)  The  wings  level  stall 
characteristics  must  be  demonstrated  in 
flight  as  follows:  Starting  from  a  speed 
above  the  stall  warning  speed,  the 
elevator  control  miist  be  pulled  back  so 
that  the  rate  of  speed  reduction  will  not 
exceed  one  knot  per  second  until  a  stall 
is  produced,  as  shown  by  an 
uncontrollable  downwaM  pitching 
motion  of  the  airplane,  until  the  control 
reaches  the  stop  or  until  the  activation 
of  an  artificial  stall  barrier,  for  example, 
stick  pusher.  Normal  use  of  the  elevator 
ctmtrol  for  recovery  is  allowed  after  the 
pitdiing  motion  h^  umnistakably 
developed  or  after  the  control  has  been 
against  the  stop  for  not  less  than  two 
seconds.  In  edition,  engine  power  may 
not  be  increased  for  recovery  until  the 
speed  has  increased  to  approximately 
1.2  Vsi. 

(d) *  *  * 

(2)  If  pourer  is  required  durii^  stall 
recovery,  the  power  used  must  be  that 
used  \mder  the  normal  operating 
procedures  selected  by  the  applicant  for 
this  maneuver,  however,  the  power  used 
to  regain  level  flight  may  not  be 
increased  until  t^  speed  has  increased 
to  approximately  1.2  Vsi. 
***** 

(4)  Power:  Power  off,  and  75  percmt 
maximum  continuous  power.  If  tim 
power-to-wright  ratio  at  75  percent 
continuous  power  provides  imdesirable 
stall  characteristics  at  extremely  nose- 
high  attitudes,  the  test  may  be 
accomplished  with  the  power  or  thrust 
required  for  level  flight  in  the  landing 
configuration  at  maximum  landing 
weighfand  a  speed  of  1.4  Vso,  but  the 
power  may  not  be  less  than  50  percent 
of  maximum  continuous  power. 

(5)  Trim:  The  airplane  trimmed  at  a 
sp^  as  near  1.5  Vsi  as  practicahle. 

*  *  *  •  « 

21.  Section  23.203  is  anmnded  by 
revising  paragraph  (b)  introductory  text, 

(b)(4).  (b)(5).  (c)(1),  (c)(4).  and  (c)(5)  to 
read  as  follows: 

§23JZ03  Turning  flight  and  acoelaralBd 
stalls. 

***** 

(b)  When  the  stall  has  fully  developed 
or  the  elevator  has  reached  its  stop,  it 
must  be  possible  to  regain  wings  level 
flight  by  normal  use  of  the  flight 
controls  but  without  increasing  power, 
and  without — 

***** 

(4)  Exceeding  a  bank  angle  of  60 
degrees  in  the  original  direction  of  the 
turn  or  30  degrees  in  the  OfqKieite 


direction  in  the  case  of  turning  flight 
stalls,  and  without  exceeding  a  ba:^ 
angle  of  90  degrees  in  the  original 
dirhem  of  the  turn  or  60  degrees  in  the 
opposite  directiem  in  the  case  of 
accelerated  stalls;  and 

(5)  Exceeding  the  maximum 
permissible  speed  or  allowable  load 

factor. 

*  *  * 

(1)  Wng  Flaps:  Retracted,  fully 
extended,  and  in  each  intermediate 
position,  as  appropriate. 

***** 

(4)  Power:  Power  or  thrust  off,  and  75 
percent  maximum  continuous  power  or 
thrust.  If  the  power-to-weight  ratio  at  75 
percent  continuous  power  or  thrust 
provides  undesirable  stall 
characteristics  at  extremely  nose-hi^ 
attitudes,  tiie  test  may  be  accompliwed 
with  the  power  or  thrust  required  for 
level  flight  in  the  landing  configuration 
at  maximum  landing  weight  and  a  speed 
of  1.4  Vso,  but  the  power  may  not  be  less 
than  50  percent  of  maximum 
continuous  power. 

(5)  Trim:  The  airplane  trimmed  at  a 
speed  as  near  1.5  Vsi  as  practicable. 

22.  Section  23.205  is  amended  by 
revising  paragraphs  {b)(l)  and  (b)(6)  to 
read  as  follows: 

123.205  CiMcal  engine  liioperativ  staHs. 
***** 

(b) *  •  • 

(1)  Wing  flaps:  Retracted  and  set  to 
the  position  u^  to  show  compliance 
with  §23.67. 

***** 

(6)  Trim:  Level  flight,  critical  engine 
inoperative,  except  that  for  an  airplane 
of  6,000  pounds  or  less  maximum 
weight  that  lias  a  stalling  speed  of  61 
knots  or  less  and  cannot  maintain  level 
flight  with  tiie  critical  engine 
inoperative,  the  airplane  must  be 
trimmed  for  straight  flight,  critical 
engine  inoperative,  at  a  speed  as  near 
1.5  Vsi  as  practicable. 

23.  Section  23.207  is  amended  by 
revising  paragraph  (c)  and  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

§23^207  StiAWeming. 
***** 

(c)  Fcff  the  stall  tests  required  by 

§  23.201(c),  the  stall  warning  must  begin 
at  a  speed  exceeding  the  stalling  speed 
by  a  margin  of  not  1^  than  5  knots,  but 
not  more  than  the  greater  of  10  knots  or 
15  percent  of  the  stalling  speed,  and 
must  continue  imtil  the  stall  ocous. 

(d)  For  all  other  stall  tests,  the  stall 
warning  must  begin  at  not  less  than  5 
knots  above  the  stall  speed  and  be 
sufficiently  in  advance  of  the  stall  for 
the  stall  to  be  avorted  by  action  after  the 


stall  warning  first  occurs.  In  additiem, 
when  following  the  procedures  of 
§  23.1585,  the  stall  warning  must  not 
operate  during  a  normal  talmff,  a 
t^eoff  continued  with  one  engine 
inoperative  or  approach  to  landing. 

24.  Section  23.233  is  amended  by 
revising  paragraphs  (a)  and  (b),  and  by 
adding  a  new  paragraph  (d)  to  read  as 
follows; 

$23,233  DIrectloiial  atablity  and  cowfcol. 

(a)  A  90  degree  cross-onnponent  of 
wind  velocity,  demonstrated  to  be  safe 
for  taxiing,  takeoff  and  landing  must  be 
establish^  and  must  not  be  less  than 
0.2  Vso> 

(b)  Ihe  airplane  must  be  satisfactorily 
controlhdile  in  poww-off  landings  at 
normal  landing  speed,  without  using 
brakes  m  engiM  power  to  maintain  a 
strai^t  path  until  the  speed  has 
decrees^  to  at  least  50  pmcent  of  the 
speed  at  toudidown. 
***** 

(d)  Seaplanes  must  demonstrate 
satisfactory  directional  stability  and 
control  for  water  operations  up  to  the 
maximum  wind  velocity  specified  in 
paragraidi  (a)  of  this  seetkm. 

25.  Section  23.235  is  revised  to  read 
as  follows: 

§23.235  TaxHng,  tahaoM;  and  landing 
condMon. 

(a)  The  airplane  must  be 
demonstrated  to  have  satisfectory 
characteristics  and  the  riiock-ebs(Hbing 
mechanism  must  not  damage  the 
structure  of  the  airplane  vHben  the 
airplane  is  taxied  on  the  roughest 
ground  that  may  be  reasonably  ejected 
in  normal  operatiem,  and  when  takeoffs 
and  landings  are  performed  on  unpaved 
runways  having  the  roughest  surface 
that  may  reasonably  be  expected  in 
normal  operation. 

(b)  A  wave  height,  demonstrated  to  be 
safe  for  operation,  and  any  necessary 
water  handling  procedures  for  seaplanes 
and  amphibians,  must  be  established. 

26.  Section  23.251  is  revised  to  read 
as  follows: 

§23.251  Vibralion  and  buffeting. 

There  miist  be  no  vibration  or 
buffeting  severe  enough  to  result  in 
structure  damage,  and  each  part  of  the 
airplane  must  be  free  from  excessive 
vibration,  imder  any  appropriate  speed 
and  power  ctmditicms  up  to  Vd/Md.  In 
addition,  there  must  be  no  buffeting  in 
any  normal  flight  condition  severe 
enough  to  interfere  with  the  satisfactory 
control  of  the  airplane  oc  cause 
excessive  fatigue  to  the  flight  crew.  Stall 
warning  buffsting  within  these  limits  is 
allow^le. 
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27.  Section  23.253  is  amended  by 
revising  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

§23.253  High  speed  characteristics. 

•  *  *  *  *  * 

(a)  Operating  conditions  and 
characteristics  likely  to  cause 
inadvertent  speed  increases  (including 
upsets  in  pit(±  and  roll)  must  be 
simulated  with  the  airplane  trimmed  at 
any  likely  speed  up  to  Vmo/Mmo.  These 
conditions  and  characteristics  include 
gust  upsets,  inadvertent  control 
movements,  low  stick  force  gradients  in 
relation  to  control  friction,  passenger 
movement,  leveling  off  from  climb,  and 
descent  from  Mach  to  airspeed  limit 
altitude. 

(b)  Allowing  for  pilot  reaction  time 
after  occurrence  of  the  effective  inherent 
or  artificial  speed  warning  specified  in 

§  23.1303,  it  must  be  shown  that  the 
airplane  can  be  recovered  to  a  normal 
attitude  and  its  speed  reduced  to  Vmo/ 
Mmo.  without — 

•  *  •  •  * 

28.  Section  23.305  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§23.305  Strength  wtd  deformation. 
***** 

(b)  The  structure  must  be  able  to 
support  ultiniate  loads  without  failure 
for  at  least  three  seconds,  except  local 
failures  or  structural  instabilities 
between  limit  and  ultimate  load  are 
acceptable  only  if  the  structure  can 
sustain  the  required  ultimate  load  for  at 
least  three  seconds.  However  when 
proof  of  strength  is  shown  by  dynamic 
tests  simulating  actual  load  conditions, 
the  three  second  limit  does  not  apply. 

29.  Section  23.321  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§23.321  Omteral. 

***** 

(c)  When  significant,  the  effects  of 
compressibility  must  be  taken  into 
accotmt. 

30.  Section  23.361  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  paragraph  (a)(2),  and  the 
intn^uctory  text  of  paragraph  (c)  to 
read  as  follows: 

§23.361  Engine  torque. 

(a)  Each  engine  mount  and  its 
supporting  structure  must  be  designed 
for  ^e  effects  of— 
***** 

(2)  A  limit  engine  torque 
corresponding  to  maximum  continuous 
pnwer  and  propeller  speed  acting 
simultaneously  with  the  limit  loads 


from  flight  condition  A  of  §  23.333(d); 
and 

***** 

(c)  The  limit  engine  torque  to  be 
considered  under  paragraph  (a)  of  this 
section  must  be  obtained  by  multiplying 
the  mean  torque  by  a  factor  of— 
***** 

31.  Section  23.369  is  amended  by 
revising  the  heading  to  read  as  follows: 

§  23.369  Rear  lift  truss. 
***** 

32.  Section  23.371  is  amended  by 
revising  the  heading  and  the 
introductory  text  of  this  section  to  read 
as  follows: 

§ 23.371  Gyroscopic  and  ssrodynamic 
loads. 

For  turbine-powered  airplanes,  each 
engine  moimt  and  its  supporting 
structure  must  be  designed  for  the 
combined  gyroscopic  and  aerodynamic 
loads  that  result,  with  the  engines  at 
maximum  continuous  r.p.m.,  tmder 
either  of  the  following  conditions: 
***** 

§23.397  [Amended] 

33.  Section  23.397(b)  is  amended  by 
removing  the  words  “130  pounds"  in 
the  last  line  of  the  table  and  inserting 
the  words  “150  poimds”  in  its  place. 

34.  Section  23.415  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  23.41 5  Ground  gust  conditions. 
***** 

(c)  The  tie-down  attachment  fittings 
and  the  surrounding  structure  mxist  be 
desimed  for  limit  load  conditions 
resulting  from  wind  speeds  up  to  65 
knots  horizontally  from  any  (urection 
for  the  weight  determined  to  be  critical 
for  tie-down. 

35.  Section  23.473  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§ 23.473  Ground  load  conditions  and 
assumptions. 

***** 

(f)  Energy  absorption  tests  (to 
determine  the  limit  load  factor 
corresponding  to  the  required  limit 
descent  velocities)  must  be  made  under 
§  23.723(a)  unless  specifically  exempted 
by  that  section. 

***** 

36.  Section  23.479  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§23.479  Laval  landing  conditions. 

***** 

(b)  When  investigating  landing 
conditions,  the  drag  components 
simulating  the  forces  required  to 


accelerate  the  tires  and  wheels  up  to  the 
landing  speed  (spin-up)  must  be 
properly  combined  with  the 
corresponding  instantaneous  vertical 
groimd  reactions,  and  the  forward- 
acting  horizontal  loads  resulting  from 
rapid  reduction  of  the  spin-up  ^ag 
loads  (spring-back)  must  be  combined 
with  vertical  groimd  reactions  at  the 
instant  of  the  peak  forward  load, 
assuming  wing  lift  and  a  tire-sliding 
coefficient  of  friction  of  0.8.  However, 
the  drag  loads  may  not  be  less  than  25 
percent  of  the  maximum  vertical  groimd 
reactions  (neglecting  wing  lift). 

(c)  In  the  absence  of  specific  tests  or 

a  more  rational  analysis  for  determining 
the  wheel  spin-up  and  spring-back  loads 
for  landing  conditions,  the  method  set 
forth  in  appendix  D  of  this  part  must  be 
used.  If  appendix  D  of  this  part  is  used, 
the  dreg  components  used  for  design 
must  not  be  less  than  those  given  by 
appendix  C  of  this  part. 
***** 

37.  Section  23.485  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§23.485  Side  load  conditions. 
***** 

(d)  The  side  loads  prescribed  in 
paragraph  (c)  of  this  section  are 
assumed  to  applied  at  the  ground 
contact  point  and  the  drag  loads  may  be 
assumed  to  be  zero. 

38.  Section  23.521  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  23.521  Water  load  conditions. 
***** 

(b)  Unless  the  applicant  makes  a 
rational  analysis  of  the  water  loads, 

§§  23.523  through  23.537  apply.  * 

(c)  Floats  previously  approved  by  the 
FAA  may  be  installed  on  airplanes  that 
are  certificated  under  this  part,  provided 
that  the  floats  meet  the  criteria  of 
paragraph  (a)  of  this  section. 

39.  A  new  §  23.523  is  added  imder  the 
heading  “Water  Loads”  to  read  as 
follows: 

§ 23.523  Design  weights  snd  center  of 
grsvity  positions. 

(a)  Design  weights.  The  water  load 
requirements  must  be  met  at  each 
operating  weight  up  to  the  design 
lading  weight  except  that,  for  the 
takeoff  conation  prescribed  in  §  23.531, 
the  design  water  takeoff  weight  (the 
maximum  weight  for  water  taxi  and 
takeoff  run)  must  be  used. 

(b)  Center  of  gravity  positions.  The 
critical  centers  of  gravity  within  the 
limits  for  which  certification  is 
requested  must  be  considered  to  reach 
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maximum  design  loads  for  each  part  of 
the  seaplane  structure. 

40.  A  new  §  23.525  is  added  under  the 
heading  “Water  Loads"  to  read  as 
follows: 

§  23.525  Application  of  loads. 

(a)  Unless  otherwise  prescribed,  the 
seaplane  as  a  whole  is  assumed  to  be 
subjected  to  the  loads  corresponding  to 
the  load  factors  spedfted  in  §  23.527. 

(b)  In  applying  the  loads  resulting 
from  the  load  factors  prescribed  in 

§  23.527,  the  loads  may  be  distributed 
over  the  hull  or  main  float  bottom  (in 
order  to  avoid  excessive  local  shear 
loads  and  bending  moments  at  the 
location  of  water  load  application)  using 
pressures  not  less  than  those  prescribed 
in  §  23.533(b). 

(c)  For  twin  float  seaplanes,  each  float 
must  be  treated  as  an  equivalent  hull  on 
a  fictitious  seaplane  with  a  weight  equal 
to  one-half  the  weight  of  the  twin  float 
seaplane. 

(d)  Except  in  the  takeoff  condition  of 
§  23.531,  the  aerodynamic  Uft  on  the 
seaplane  during  the  impact  is  assumed 
to  be  %  of  the  weight  of  the  seaplane. 

41.  A  new  §  23.527  is  added  under  the 
heading  “Water  Loads"  to  read  as 
follows: 

§  23.527  Hull  and  main  float  load  factora. 

(a)  Water  reaction  load  factors  nw 
must  be  computed  in  the  following 
manner: 

(1)  For  the  step  landing  case 

„  C,  Vso^ 

(2)  For  the  bow  and  stem  landing 
cases 

C,  Vso^  K| 

(b)  The  following  values  are  used: 

(1)  nw=water  reaction  load  factor  (that 
is,  the  water  reaction  divided  by 
seaplane  weight). 

(2)  Ct=empirical  seaplane  operations 
factor  equal  to  0.012  (except  that  this 
factor  may  not  be  less  than  that 
necessary  to  obtain  the  minimum  value 

.  of  step  load  factor  of  2.33). 

(3)  Vso=seaplane  stalling  speed  in 
knots  with  flaps  extended  in  the 
appropriate  landing  position  and  with 
no  slipstream  eflect. 

(4)  9p=Angle  of  dead  rise  at  the 
longitudinal  station  at  which  the  load 
factor  is  being  determined  in  accordance 
with  figure  1  of  appendix  H  of  this  part. 

(5)  W=seaplane  landing  weight  in 
poimds. 


(6)  Ki=empirical  hull  station 
weighting  factor,  in  accordance  with 
figure  2  of  appendix  H  of  this  part. 

(7)  r,=ratio  of  distance,  measured 
parallel  to  hull  reference  axis,  from  the 
center  of  gravity  of  the  seaplane  to  the 
hull  longitudinal  station  at  which  the 
load  factor  is  being  computed  to  the 
radius  of  gyration  in  pitch  of  the 
seaplane,  the  hull  reference  axis  being  a 
straight  line,  in  the  plane  of  symmetry, 
tangential  to  the  keel  at  the  main  step. 

(c)  For  a  twin  float  seaplane,  because 
of  the  effect  of  flexibility  of  the 
attachment  of  the  floats  to  the  seaplane, 
the  factor  Kt  may  be  reduced  at  the  bow 
and  stem  to  0.8  of  the  value  shown  in 
figure  2  of  appendix  H  of  this  part.  This 
reduction  applies  only  to  the  design  of 
the  carrythrough  and  seaplane  stmcture. 

42.  A  new  §  23.529  is  added  under  the 
heading  “Water  Loads"  to  read  as 
follows: 

§  23.529  Hull  and  main  float  landing 
conditlona. 

(a)  Symmetrical  step,  bow,  and  stern 
landing.  For  symmetrical  step,  bow,  and 
stem  landings,  the  limit  water  reaction 
load  factors  are  those  computed  imder 

§  23.527.  In  addition — 

(1)  For  symmetrical  step  landings,  the 
resultant  water  load  must  be  apphed  at 
the  keel,  through  the  center  of  gravity, 
and  must  be  directed  perpendicularly  to 
the  keel  line; 

(2)  For  symmetrical  bow  landings,  the 
resultant  water  load  must  be  applied  at 
the  keel,  one-fifth  of  the  longitudinal 
distance  from  the  bow  to  the  step,  and 
must  be  directed  perpendicularly  to  the 
keel  line:  and 

(3)  For  symmetrical  stem  landings, 
the  resultant  water  load  must  be  applied 
at  the  keel,  at  a  point  85  percent  of  the 
longitudinal  distance  from  the  step  to 
the  stem  post,  and  must  be  directed 
pemendicularly  to  the  keel  line. 

(b)  Unsymmetrical  landing  for  hull 
and  single  float  seaplanes. 
Unsymmetrical  step,  bow,  and  stem 
landing  conditions  must  be  investigated. 
In  addition — 

(1)  The  loading  for  each  condition 
consists  of  an  upward  component  and  a 
side  component  equal,  respectively,  to 
0.75  and  0.25  tan  p  times  the  resultant 
load  in  the  corresponding  symmetrical 
landing  condition;  and 

(2)  Tne  point  of  application  and 
direction  of  the  upward  component  of 
the  load  is  the  same  as  that  in  the 

,  symmetrical  condition,  and  the  point  of 
application  of  the  side  component  is  at 
the  same  longitudinal  station  as  the 
upward  component  but  is  directed 
inward  perpendicularly  to  the  plane  of 
symmet^  at  a  point  midway  between 
the  keel  and  chine  lines. 


(c)  Unsymmetrical  landing:  twin  float 
seaplanes.  The  imsymmetrical  loading 
consists  of  an  upwaid  load  at  the  step 
of  each  float  of  0.75  and  a  side  load  of 
0.25  tan  fi  at  one  float  times  the  step 
landing  load  reached  under  §  23.527. 

The  side  load  is  directed  inboard, 
perpendicularly  to  the  plane  of 
symmetry  midway  between  the  keel  and 
chine  lines  of  the  float,  at  the  same 
longitudinal  station  as  the  upward  load. 

43.  A  new  §  23.531  is  added  under  the 
heading  “Water  Loads"  to  read  as 
follows: 

§  23.531  Hull  and  main  float  takeoff 
condition. 

For  the  wing  and  its  attachment  to  the 
hull  or  main  float — 

(a)  The  aerodynamic  wing  lift  is 
assumed  to  be  zero;  and 

(b)  A  downward  inertia  load, 
corresponding  to  a  load  factor  computed 
from  the  following  formula,  must  be 
applied: 

_  ^TO  Ysi^ 

Where — 

n=inertia  load  factor; 

Cro=empirical  seaplane  operations 
factor  equal  to  0.004; 

Vsi=seaplane  stalling  speed  (knots)  at 
the  design  takeoff  weight  with  the 
flaps  extended  in  the  appropriate 
takeoff  position; 

^=angle  of  dead  rise  at  the  main  step 
(degrees);  and 

W=design  water  takeoff  weight  in 
pounds. 

44.  A  new  §  23.533  is  added  imder  the 
heading  “Water  Loads"  to  read  as 
follows; 

§  23.533  Hull  and  main  float  bottom 
pressures. 

(a)  General.  The  hull  and  main  float 
structure,  including  frames  and 
bulkheads,  stringers,  and  bottom 
plating,  must  be  designed  under  this 
section. 

(b)  Local  pressures.  For  the  design  of 
the  bottom  plating  and  stringers  and 
their  attachments  to  the  supporting 
structure,  the  following  pressure 
distributions  must  be  applied: 

(1)  For  an  unflared  bottom,  the 
pressure  at  the  chine  is  0.75  times  the 
pressure  at  the  keel,  and  the  pressures 
between  the  keel  and  chine  vary 
linearly,  in  accordance  with  figure  3  of 
appendix  H  of  this  part.  The  pressure  at 
the  keel  (p.s.i.)  is  computed  as  follows: 

C,K,V„^ 

“  Tan^k 
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where 

Pk=pr8ssure  (p.a.i.)  at  tlie  keel; 
C2=0.00213; 

K2=hall  station  wei^iing  factor,  in 
accordance  with  figure  2  of  appoidix 
H  of  this  part; 

Vst=seapl8M  stalling  speed  (knots)  at 
the  desi^  water  t^ceoff  weight  with 
flaps  extended  in  the  appropriate 
takeoff  position:  and 
pK=angle  of  dead  rise  at  keel,  in 
aocordanoe  with  figure  1  of  appendix 
H  of  this  part. 

(2)  For  a  flared  bottom,  the  pressure 
et  the  beginning  of  the  flare  is  the  same 
as  that  for  an  unflared  bottom,  and  the 
pressure  between  the  chine  and  the 
beginning  of  the  flare  varies  linearly,  in 
accordance  with  figure  3  of  appendix  H 
of  this  pert.  The  pressure  distribution  is 
the  same  as  that  prescribed  in  paragraph 

(b)(1)  of  this  section  for  an  unflared 
bottom  except  that  the  pressiire  at  the 
chine  is  computed  as  follows: 

Tan/3 

where — 

Pch=pressure  (p.s.i.)  at  the  chine; 
C3=0.0016: 

K2=hull  station  weiring  foctor,  in 
accordance  with  figure  2  of  appendix 
H  of  this  part  ; 

Vsi=seaplane  stalling  speed  (knots)  et 
the  d^gn  water  t^eoff  weight  with 
flaps  extended  in  the  appropriate 
takeoff  position;  end 
P=angle  of  dead  rise  at  appropriate 
station. 

The  area  over  which  these  pressures 
are  applied  must  simulate  pressures 
occurring  during  high  localized  impacts 
on  the  hull  or  float,  but  need  not  extend 
over  an  area  that  would  induce  critical 
stresses  in  the  frames  or  in  the  overall 
structure. 

(c)  Distributed  pressures.  For  the 
design  of  the  frames,  keel,  and  diine 
structure,  the  following  pressure 
distributions  apply: 

(1)  Symmetrical  pressures  are 
computed  as  follows: 

p_C,K,Vso^ 

Tan  p 

where— 

P=pressure  (p.s.L}; 

C4=0.078  Cl  (wifli  Ct  computed  under 
§23.527); 

K23hull  station  weighing  factor, 
determined  in  accordance  with  figure 
2  of  appendix  H  of  this  part; 
Vso=seaplane  stalling  speed  (Imots)  with 
landing  flaps  extended  in  the 
appropriate  position  end  with  no 
slipstream  effect;  and 


P=:angle  of  dead  rise  at  appropriate 
station. 

(2)  The  unsymmetricai  pressure 
distribution  consists  of  the  pressures 
prescribed  in  paragraph  (c)(1)  of  this 
section  on  one  side  of  the  hull  or  main 
float  centerline  and  one-haif  of  that 
pressure  on  the  other  side  of  the  hull  or 
main  float  centerline,  in  accordance 
with  fi^re  3  of  appendix  H  of  this  part. 

(3)  Inese  pressures  are  imiform  and 
must  be  applied  simultaneously  over 
the  entire  hull  or  main  float  bottom.  Tha 
loads  obtained  must  be  carried  Into  the 
sidewall  structure  of  the  hull  proper, 
but  need  not  be  transmitted  in  a  fore 
and  aft  direction  as  shear  and  bending 
loads. 

45.  A  new  §  23.53S  is  added  under  the 
heading  ‘'Water  Loads”  to  read  as 
follows: 

§  23.535  Auxiliary  float  loads. 

(a)  General.  Auxiliary  floats  and  their 
attachments  and  supporting  structures 
must  be  designed  for  the  conditions 
prescribed  in  this  section.  In  the  cases 
specified  in  paragraphs  (b)  through  (e) 
of  this  section,  the  prescribed  water 
loads  may  be  distributed  over  the  float 
bottom  to  avoid  excessive  local  loads, 
using  bottom  pressures  not  less  than 
those  prescribed  in  paragraph  (g)  of  this 
section. 

(b)  Step  loading.  The  resultant  water 
load  must  be  applied  in  the  plane  of 
symmetry  of  the  float  at  a  point  three- 
fourths  of  the  distance  from  the  bow  to 
the  step  and  must  be  perpmdicular  to 
the  keel  The  resultant  limit  load  is 
computed  as  follows,  except  that  the 
value  of  L  need  not  exceed  three  times 
the  weight  of  the  displaced  water  whan 
the  float  is  completely  subme^ed: 

V  2  11/2/3 

'  Tan"’A(l+iv")"’ 

where— 

L=limit  load  (lbs.); 

Cs=0.0053; 

Vso=seaplane  stalling  speed  (knofts)  with 
landing  flaps  extendi  in  the 
appropriate  position  end  with  no 
slipstream  effect; 

W=saaplane  desi^  landing  vreight  in 
pounds; 

Pt=angle  of  dead  rise  et  a  station  V4  of 
the  distance  from  the  bow  to  the  step, 
blit  need  not  be  less  than  15  degrees; 
and 

ry=Fatio  of  the  lateral  distance  between 
the  center  of  gravity  end  the  plane  of 
symmetry  of  the  float  to  tha  radius  of 
gyration  in  roll 

(c)  Bow  loading.  The  resultant  limit 
load  must  be  applied  in  the  plane  of 
symmetry  of  the  float  at  a  point  one- 


fourth  of  the  distance  from  the  bow  to 
the  step  and  must  be  perpendicular  to 
the  tangent  to  tha  kaal  line  at  that  point. 
The  magnitude  of  the  resultant  load  is 
that  specified  in  paragraph  (b)  of  this 
section. 

(d)  Unsymmetricai  step  loading.  The 
resultant  water  load  consists  of  a 
component  equal  to  0.75  times  the  load 
specified  in  paragraph  (a)  of  this  section 
and  a  side  component  equal  to  3.25  tan 
p  times  the  load  specified  in  paragraph 

(b)  of  this  section.  Ihe  side  load  must 
be  applied  perpendicularly  to  the  plane 
of  symmetry  of  the  float  at  a  point 
midway  between  the  keel  and  the  chine. 

(e)  Unsymmetricxil  bow  loading.  The 
resultant  water  load  consists  of  a 
component  equal  to  0.75  times  the  load 
specified  in  paragraph  (b)  of  this  section 
and  a  side  component  equal  to  0.25  tan 
|3  times  the  load  specified  in  paragraph 

(c)  of  this  section.  The  side  load  must 
be  applied  perpendicularly  to  the  plane 
of  symmetry  at  a  point  midway  between 
the  keel  and  the  cdiine. 

(f)  Immersed  float  condition.  The 
resultant  load  must  be  applied  at  the 
centroid  of  the  cross  section  of  the  float 
at  a  point  one-third  of  the  distance  from 
the  bow  to  tire  step.  The  limit  load 
components  are  as  follows: 

vertical  =  pgV 

CxpV^'^KVso)^ 

2 

2 

where — 

P=mass  densi^  of  water  (slugs/ft.3) 
V=volume  of  float  (ft.3); 

Cx=coefficient  of  drag  force,  equal  to 
0.133; 

Cy=coefficient  of  side  foroe.  equal  to 
0.106; 

K=0.8,  except  that  lower  values  may  be 
used  if  it  is  shown  that  the  floats  are 
incapable  of  submerging  at  a  speed  of 
0.8  Vto  in  normal  operations; 
VM>=seaplane  stalling  speed  (knots)  with 
landing  flaps  extended  in  the 
appropriate  position  and  with  no 
slipstream  effect;  and 
g=acceleration  due  to  gravity  (ft/sec^). 

(g)  Float  bottom  pressures.  The  float 
bottom  pressures  must  be  established 
under  §  23.533,  except  that  the  value  of 
K2  in  the  formulae  may  be  taken  as  1.0. 
The  angle  of  dead  rise  to  be  used  in 
determining  the  float  bottom  pressures 
is  set  forth  in  paragraph  (b)  of  fliis 
section. 

46.  A  new  §  23.537  is  added  under  the 
heading  "Water  Loads"  to  read  as 
follows: 
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§23.537  Seawing  loads. 

Seawing  design  loads  must  be  based 
on  applicable  test  data. 

47.  Section  23.571  is  amended  by 
removing  the  word  "either”  from  the 
introductory  paragraph  and  replacing  it 
with  the  word  "one”  and  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 

§23.571  Pressurized  cabin. 
***** 

(c)  The  damage  tolerance  evaluation 
of  §  23.573(b). 

48.  Section  23.572  is  amended  by 
removing  the  word  "either”  from 
paragraph  (a)  and  replacing  it  with  the 
word  “one”  and  by  adding  a  new 
paragraph  (a)(3)  to  read  as  follows: 

§  23.572  Wing,  empennage,  and 
associated  structures. 

(a)*  *  * 

(3)  The  damage  tolerance  evaluation 
of  §  23.573(b). 

***** 

49.  Under  the  heading  "Fatigue 
Evaluation,”  a  new  §  23.573  is  added  to 
read  as  follows: 

§  23.573  Damage  tolerance  and  fatigue 
evaluation  of  structure. 

(a)  Composite  airframe  structure. 
Composite  airframe  structure  must  be 
evaluated  under  this  paragraph  instead 
of  §§23.571  and  23.572.  The  applicant 
must  evaluate  the  composite  airframe 
structure,  the  failure  of  which  would 
result  in  catastrophic  loss  of  the 
airplane,  in  each  wing  (including 
canards,  tandem  wings,  and  winglets), 
empennage,  their  cariydhrough  and 
attaching  structure,  moveable  control 
surfaces  and  their  attaching  structure 
fuselage,  and  pressrire  cabin  using  the 
damage-tolerance  criteria  prescribed  in 
paragraphs  (a)(1)  through  (a)(4)  of  this 
section  unless  shown  to  be  impractical. 
If  the  applicant  establishes  that  damage- 
tolerance  criteria  is  impractical  for  a 
particular  structiure,  the  structure  must 
be  evaluated  in  accordance  with 
paragraphs  (a)(1)  and  (a)(6)  of  this 
section.  Where  bonded  joints  are  used, 
the  structure  must  also  be  evaluated  in 
accordance  with  paragraph  (a)(5)  of  this 
section.  The  effects  of  material 
variability  and  environmental 
conditions  on  the  strength  and 
durability  properties  of  the  composite 
materials  must  be  accounted  for  in  the 
evaluations  required  by  this  section. 

(1)  It  must  be  demonstrated  by  tests, 
or  by  analysis  supported  by  tests,  that 
the  structure  is  capable  of  carrying 
ultimate  load  with  damage  up  to  the 
threshold  of  detectability  considering 
the  inspection  procedures  employed. 

(2)  Tne  growth  rale  or  no-growm  of 
damage  that  may  occur  from  fatigue. 


corrosion,  manufacturing  flaws  or 
impact  damage  under  repeated  loads 
expected  in  service,  must  be  established 
by  tests  or  analysis  supported  by  tests. 

(3)  The  structiure  must  be  shown  by 
residual  strength  tests,  or  analysis 
supported  by  residual  strength  tests,  to 
be  able  to  withstand  critical  limit  flight 
loads,  considered  as  ultimate  loads, 
with  the  extent  of  detectable  damage 
consistent  with  the  results  of  the 
damage  tolerance  evaluations.  For 
pressurized  cabins,  the  following  loads 
must  be  withstood: 

(i)  Critical  limit  flight  loads  with  the 
combined  effects  of  normal  operating 
pressure  and  expected  external 
aerod^amic  pressures. 

(ii)  ^e  expected  external 
aerodynamic  pressiures  in  Ig  flight 
combined  wiA  a  cabin  differential 
pressure  equal  to  1.1  times  the  normal 
operating  differential  pressure  without 
any  other  load. 

(4)  The  damage  growth,  between 
initial  detectability  and  the  value 
selected  for  residual  strength 
demonstrations,  factored  to  obtain 
inspection  intervals,  must  allow 
development  of  an  inspection  program 
suitable  for  application  by  operation 
and  maintenance  personnel. 

(5)  The  limit  load  capacity  of  each 
bonded  joint  must  be  substantiated  by 
one  of  the  following  methods: 

(i)  The  maximiun  disbonds  of  each 
bonded  joint  consistent  with  the 
capability  to  withstand  the  loads  in 
paragraph  (a)(3)  of  this  section  must  be 
determined  by  analysis,  tests,  or  both. 
Disbonds  of  each  bonded  joint  greater 
than  this  must  be  prevented  by  design 
features;  or 

(ii)  Proof  testing  must  be  conducted 
on  each  production  article  that  will 
apply  the  critical  limit  design  load  to 
each  critical  bonded  joint;  or 

(iii)  Repeatable  ana  reliable  non¬ 
destructive  inspection  techniques  must 
be  established  that  ensure  the  strength 
of  each  joint. 

(6)  Structural  components  for  which 
the  damage  tolerance  method  is  shown 
to  be  impractical  must  be  shown  by 
component  fatigue  tests  (or  analysis 
supported  by  tests)  to  be  able  to 
withstand  the  repeated  loads  of  variable 
magnitude  expected  in  service. 
Sufficient  component,  subcomponent, 
element,  or  coupon  tests  must  be  done 
to  establish  the  fatigue  scatter  factor  and 
the  environmental  effects.  Damage  up  to 
the  threshold  of  detectability  and 
ultimate  load  residual  strength 
capability  must  be  considered  in  the 
demonstration. 

(b)  Metallic  airframe  structure.  If  the 
applicant  elects  to  use  §  23.571(c)  or 
§  23.572(a)(3),  then  the  damage 


tolerance  evaluation  must  include  a 
determination  of  the  probable  locations 
and  modes  of  damage  due  to  fatigue, 
corrosion,  or  accidental  damage.  The 
determination  must  be  by  analysis 
supported  by  test  evidence  and,  if 
available,  service  experience.  Damage  at 
multiple  sites  due  to  fatigue  must  be 
included  where  the  design  is  such  that 
this  type  of  damage  can  be  expected  to 
occur.  The  evaluation  must  incorporate 
repeated  load  and  static  analyses 
supported  by  test  evidence.  The  extent 
of  damage  for  residual  strength 
evaluation  at  any  time  with^  the 
operational  life  of  the  airplane  must  be 
consistent  with  the  initial  detectability 
and  subsequent  growth  under  repeated 
loads.  The  residual  strength  evaluation 
must  show  that  the  remaining  structure 
is  able  to  withstand  critical  limit  flight 
loads,  considered  as  ultimate,  with  the 
extent  of  detectable  damage  consistent 
with  the  results  of  the  damage  tolerance 
evaluations.  For  pressurized  cabins,  the 
following  load  must  be  withstood: 

(1)  The  normal  operating  differential 
pressure  combined  with  the  expected 
external  aerodynamic  pressures  applied 
simultaneously  with  the  flight  loading 
conditions  specified  in  this  part,  and 

(2)  The  expected  external 
aerodynamic  pressiues  in  Ig  flight 
combined  with  a  cabin  differential 
pressure  equal  to  1.1  times  the  normal 
operating  differential  pressure  without 
any  other  load. 

(c)  Inspection.  Based  on  eveduations  I 
required  by  this  section,  inspections  or  ' 
other  procediires  must  be  established  as 
necessary  to  prevent  catastrophic  failure 
and  must  be  included  in  the 
Airworthiness  Limitations  section  of  the 
Instructions  for  Continued 
Airworthiness  required  by  §  23.1529.  | 

50.  Section  23.613  is  amended  by  I 
revising  paragraphs  (b)  and  (c)  and  by  I 
adding  paragraphs  (d)  and  (e)  to  read  as  | 
follows:  j 

§23.613  Material  strength  properties  and  I 
design  values.  | 

***** 

(b)  Design  values  must  be  chosen  to 
minimize  the  probability  of  structural 
failure  due  to  material  variability. 

Except  as  provided  in  paragraph  (e)  of 
this  section,  compliance  with  this 
paragraph  must  be  shown  by  selecting 
design  values  that  ensure  material 
strength  with  the  following  probability:  i 

(1)  Where  applied  loads  are  | 

eventually  distributed  through  a  single 
member  within  an  assembly,  the  failure 
of  which  would  result  in  loss  of 
structural  integrity  of  the  component;  99 
percent  probability  with  95  percent 
confidence. 
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(2)  For  redundant  structure,  in  which 
the  hdhue  of  individual  elements  would 
result  in  applied  loads  being  safely 
distributed  to  other  load  carrying 
members;  90  percent  probability  with  95 
percent  confidence. 

(c)  The  ejects  of  temperature  on 
allowable  stresses  used  for  design  in  an 
essential  componrat  or  structure  must 
be  considered  where  thermal  effects  are 
significant  under  normal  operating 
conditions. 

(d)  The  design  of  the  structure  must 
minimize  the  pnd)ability  of  catastrophic 
fatigue  failure,  particulv ly  at  points  of 
stress  concentration. 

(e)  Design  values  greater  than  the 
guaranteed  minimums  required  by  this 
section  may  be  used  where  only 
guaranteed  minimum  values  are 
normally  allowed  if  a  “premium 
selection*’  of  the  material  is  made  in 
whidi  a  specimen  of  each  individual 
item  is  tested  befme  use  to  determine 
that  tha  actual  strength  properties  of 
that  particular  item  will  equal  or  exceed 
those  used  in  design. 

§23.615  ptemoved] 

51.  Section  23.615  is  removed. 

52.  Section  23.621  is  amended  hy 
revising  paragraph  (cKl)  and  the 
introductory  text  of  paragraph  (d),  and 
by  adding  a  new  paragraph  (e)  to  read 
as  follows: 

§  23.621  Casting  factors. 
***** 

(cJ*  *  * 

(1)  Each  critical  casting  must  either — 

(i)  Have  a  casting  factor  of  not  less 
than  1.25  and  receive  100  percent 
inspection  by  visual,  radiographic,  and 
either  magnetic  particle,  penetrant  or 
other  approved  equivalent  non¬ 
destructive  inspection  method;  or 

(ii)  Have  a  casting  factor  of  not  less 
than  2.0  and  receive  100  percent  visual 
inspection  and  100  percent  approved 
non-destructive  inspection.  When  an 
approved  quality  control  procedure  is 
established  and  an  acceptable  statistical 
analysis  supports  reduction,  non¬ 
destructive  inspection  may  be  reduced 
from  100  percent,  and  applied  on  a 
sampling  oasis. 

***** 

(d)  Noa-critical  castings.  For  each 
casting  other  than  those  specified  in 
paragraph  (c)  or  (ejl  of  this  section,  the 
following  apply: 

***** 

(e)  Nonstructural  castings.  Castings' 
used  for  non-stiuctural  purposes  do  not 
require  evaluation,  testing  or  close 
in^>ection. 

53.  Section  23.629  is  ammided  by 
revising  paragraph  (d)(1)  and  by  adding 


new  paragraphs  (g)  and  (h)  to  read  as 
follows:  ' 

§23.629  Flutter. 

***** 

(d)*  *  * 

(1)  Vd/Md  for  the  airplane  is  less  than 
260  knots  (EAS)  and  less  than  Mach  0.5, 

***** 

(g)  For  airplanes  showing  compliance 
with  the  fail-safe  criteria  of  §§  23.571 
and  23.572,  the  airplane  must  be  shown 
by  analysis  or  test  to  be  free  from  flutter 
to  VdMd  after  fatigue  failure,  or  obvious 
partial  failure  of  a  principle  structural 
element. 

(h)  For  airplanes  showing  compliance 
with  the  damage-tolerance  criteria  of 

§  23.573,  the  airplane  must  be  shown  by 
analysis  or  test  to  be  free  from  flutter  to 
Vd/Mq  with  the  extent  of  damage  for 
which  residual  strength  is 
demonstrated. 

54.  Section  23.655  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§23.655  Installation. 

'  (a)  Movable  surfaces  must  be  installed 
so  t^t  there  is  no  interference  between 
any  siirfaces,  their  bracing,  or  adjacent 
fixed  structure,  when  one  surface  is 
held  in  its  most  critical  clearance 
positions  and  the  others  are  operated 
through  their  frill  movement. 
***** 

55.  A  new  §23.672  is  added  to  read 
as  follows: 

§  23.672  Stability  augoamtation  and 
automatic  and  power-operated  systems. 

If  the  functioning  of  stability 
augmentation  or  o^er  automatic  or 
power-operated  systems  is  necessary  to 
show  compliance  with  the  flight 
characteristics  requirements  of  this  part, 
such  systems  must  comply  with 
§  23.671  and  the  following: 

(a)  A  warning,  wfaidb  is  clearly 
distinguishable  to  the  pilot  undm 
expected  flight  conditions  without 
requiring  the  pilot's  attention,  must  be 
provided  for  any  failure  in  the  stability 
augmentation  system  or  in  any  other 
automatic  or  powrw-operated  system 
that  could  rosuit  in  an  unsafe  condition 
if  the  pilot  was  not  aware  of  the  failure. 
Warning  systems  must  not  activate  the 
control  sy^m. 

(b)  The  design  of  the  stability 
augmentation  system  or  of  any  other 
automatic  or  power-operated  system 
must  permit  initial  counteraction  of 
failures  without  requiring  exceptional 
pilot  skill  or  strength,  by  either  the 
deactivation  of  the  system  or  a  failed 
portirm  thereof,  or  by  overriding  the 
failure  by  movement  of  the  fli^t 
controls  in  the  normal  sense. 


(c)  It  must  be  shown  that,  after  any 
single  failure  of  the  lability 
augmentation  system  or  any  other 
automatic  or  power-operat^  system — 

(1)  The  airplane  is  safely  controllable 
when  the  failure  or  malfrmction  occurs 
at  any  speed  or  altitude  within  tha 
approv^  operating  limitations  that  is 
critical  for  ^e  type  of  failure  being 
considered; 

(2)  The  controllability  and 
maneuverability  requirements  of  this 
part  are  met  within  a  practical 
operational  flight  envelope  (for 
example,  speed,  altitude,  normal 
acceleration,  and  airplane  configuration) 
that  is  described  in  Ae  A.irplane  Flight 
Manual  (AFM);  and 

(3)  The  trim,  stability,  and  stall 
characteristics  are  not  impaired  below  a 
level  needed  to  permit  continued  safe 
flight  and  landii^. 

56.  Section  23.679  is  revised  to  read 
as  follows; 

§23.679  Control  system  locks. 

If  there  is  a  device  to  lock  the  control 
system  on  the  ground  or  water: 

(a)  There  must  be  a  means  to — 

(1)  Give  unmistakable  warning  to  the 
pilot  when  lock  is  engaged;  or 

(2)  Automatically  disengage  the 
device  when  the  pilot  operates  the 
primary  flight  controls  in  a  normal 
manner. 

(b)  The  device  must  be  installed  to 
limit  the  operation  of  the  airplane  so 
that,  whrai  the  device  is  engaged,  the 
pilot  receives  unmistakable  warning  at 
the  start  of  the  takeoff. 

(c)  The  device  must  have  a  means  to 
preclude  the  possibility  of  it  becoming 
inadvertently  engaged  in  flight. 

57.  Section  23.729  is  amended  by 
revising  paragraphs  (f)(1)  and  (f)(2)  to 
read  as  follows: 

§  23.729  Landing  gear  extension  and 
retraction  syatem. 

***** 

(f)  *  *  * 

(1)  A  device  that  functions 
continuously  when  one  or  more 
throttles  are  closed  beyond  the  power 
settings  normally  used  for  landing 
approach  if  the  landing  gear  is  not  frilly 
extended  and  locked.  A  throttle  stop 
may  not  be  used  in  place  of  an  aural 
device.  If  there  is  a  mmiual  shutoff  for 
the  warning  device  presoibed  in  this 
paragraph,  the  warning  system  must  be 
designed  so  that  when  the  warning  has 
been  suspended  after  one  or  more 
throttles  are  closed,  subsequent 
retardation  of  any  throttle  to,  or  beyond, 
the  position  for  normal  landing 
approach  will  activate  the  warning 
device. 
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(2)  A  device  that  functions 
continuously  when  the  wing  flaps  are 
extended  beyond  the  maximum 
approach  flap  position,  using  a  normal 
landing  procedure,  if  the  landing  gear  is 
not  fully  extended  and  lodced.  There 
may  not  be  a  manual  shutoff  for  this 
warning  device.  The  flap  position 
sensing  unit  may  be  installed  at  any 
suitable  location.  The  system  for  this 
device  may  use  any  part  of  the  system 
(including  the  aural  warning  device)  for 
the  device  required  in  paragraph  (f)(1)  of 
this  section. 

§23.731  [Amended] 

58.  Section  23.731  is  amended  by 
removing  paragraph  (a),  and  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (a)  and  (b).  respectively. 

59.  Section  23.733  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§23.733  TIree. 

(a)  Eadi  landing  gear  vdieel  must  have 
a  tire  whose  approved  tire  ratings  (static 
and  dynamic)  are  not  exceeded— 

(1)  By  a  load  on  each  main  wheel  tire) 
to  be  compared  to  the  static  rating 
approved  for  such  tires)  equal  to  the 
corresponding  static  ground  reaction 
under  the  design  ma3dmum  weight  and 
critical  center  of  gravity;  and 

(2)  By  a  load  on  nose  wheel  tires  (to 
be  compared  with  the  dynamic  rating 
approved  for  such  tires)  equal  to  the 
reaction  obtained  at  the  nose  wheel, 
assuming  the  mass  of  the  airplane  to  be 
concentrated  at  the  most  critical  cmiter 
of  gravity  and  exerting  a  force  of  1.0  W 
downward  and  0.31  W  forward  (where 
W  is  the  design  maximvim  weight),  with 
the  reactions  distributed  to  the  nose  and 
main  wheels  by  the  principles  of  statics 
and  with  the  drag  reaction  at  the  ground 
applied  only  at  wheels  with  brakes. 
***** 

60.  Section  23.737  is  revised  to  read 
as  follows: 

§23.737  Skis. 

The  maximum  limit  load  rating  for 
each  ski  must  equal  or  exceed  the 
maximum  limit  load  determined  imder 
the  applicable  groimd  load  requirements 
of  this  part. 

61.  Section  23.751  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  23.751  Main  float  buoyancy. 

(a)  Each  main  float  must  have — 

(1)  A  buoyancy  of  80  percent  in 
excess  of  the  buoyancy  required  by  that 
float  to  support  its  portion  of  the 
maximum  weight  of  the  seaplane  or 
amphibian  in  fresh  water;  and 

(2)  Enough  watertight  compartments 
to  provide  reasonable  assurance  that  the 
seaplane  or  amphibian  will  stay  afloat 


without  capsizing  if  any  two 
compartmmts  of  any  main  float  are 
flooded. 

*  *  «  *  * 

62.  Section  23.753  is  revised  to  read 
as  follows: 

§23.753  Main  float  dMign. 

Each  seaplane  main  float  must  meet 
the  requirements  of  §  23.521. 

§23.755  [Amandedl 

63.  The  introductory  text  of 

§  23.755(a)  is  amended  by  inserting  the 
words  “without  capsizing’'  between  the 
words  "afloat”  and  "in”. 

64.  Secticm  23.773  is  revised  to  read 
as  follows: 

§ 23.773  Pilot  compartment  view. 

(a)  Each  pilot  compartment  must  be — 

(1)  Arrai^ged  with  sufficiently 
extensive,  clear  and  undistorted  view  to 
enable  the  pilot  to  safely  taxi,  takeoff, 
approach,  land,  and  periorm  any 
maneuvers  within  the  operating 
limitations  of  the  airplane. 

(2)  Free  from  glare  and  reflections  that 
could  interfere  with  the  pilot’s  vision. 
Compliance  must  be  shown  in  all 
operations  for  which  certification  is 
requested;  and 

(3)  Designed  so  that  each  pilot  is 
protected  from  the  elements  so  that 
moderate  rain  conditions  do  not  imduly 
impair  the  pilot’s  view  of  the  flight  path 
in  normal  flij^t  and  udiile  landfog. 

(b)  Each  pilot  compartment  must  have 
a  means  to  either  remove  or  prevent  the 
formation  of  fog  or  firost  on  an  area  of 
the  internal  portitm  of  the  windshield 
and  side  vnndows  sufficimitly  large  to 
provide  the  view  specified  in  paragraph 
(a)(1)  of  this  section.  Compliance  must 
be  shown  under  all  expected  external 
and  internal  ambient  operating 
conditions,  tmless  it  can  be  shown  that 
the  windshield  and  side  windows  can 
be  easily  cleared  the  pilot  without 
interruption  of  moral  pilot  duties. 

65.  Section  23.775  is  amended  by 
adding  new  paragraphs  (f)  and  (g)  to 
read  as  follows: 

§23.775  Wlndahiekia  and  wbulows. 
***** 

(f)  Unless  operation  is  known  or 
forecast  icing  conditions  is  prohibited 
by  operating  limitations,  a  means  must 
be  provided  to  prevent  m  to  clear 
accumulations  of  ice  from  the 
windshield  so  that  the  pilot  has 
adequate  view  for  taxi,  takeoff, 
approach,  landing,  and  to  perform  any 
maneuvers  within  the  operating 
limitations  of  the  airplane. 

(g)  In  the  event  of  any  probable  single 
failure,  a  transparency  heating  system 
must  be  incapable  of  raising  the 


temperature  of  any  windshield  or 
window  to  a  point  where  there  would 
be — 

(1)  Stiructiunl  failure  that  adversely 
affects  the  integrity  of  the  cabin;  or 

(2)  There  would  be  a  danger  of  fire. 

66.  Section  23.851  is  revised  to  read 

as  follows: 

§23.851  Fire  extinguishers. 

(a)  There  must  be  at  least  one  hand 
fire  extinguisher  for  use  in  the  pilot 
compartment  that  is  located  within  easy 
access  of  the  pilot  while  seated. 

(b)  There  must  be  at  least  one  hand 
fire  extinguisher  located  conveniently  in 
the  passenger  compartment — 

(1)  Of  each  airplane  accommodating 
more  than  6  passengers;  and 

(2)  Of  each  commuter  category 
airplane. 

(c)  For  hand  fire  extinguishers,  the 
foUowh^  apply: 

(1)  The  type  and  quantity  of  each 
extinguishing  agpnt  used  must  be 
appropriate  to  the  kinds  of  fire  likely  to 
occur  where  that  agent  is  to  be  used. 

(2)  Each  extinguisher  for  use  in  a 
personnel  compartment  must  be 
designed  to  minimize  the  hazard  of 
toxic  gas  concentrations. 

67.  Section  23.865  is  revised  to  read 
as  follows: 

§23.865  Fire  protection  of  flighi  controls, 
engine  mount^  and  other  fflght  structuro. 

Flight  controls,  engine  mounts, 
excluding  those  portions  that  are 
certificated  as  part  of  the  engine,  and 
other  flight  structure  located  in  the 
engine  compartment  must  be 
constructed  of  fireproof  material  or 
shielded  so  that  they  are  capable  of 
withstanding  the  effects  of  a  fire.  Engine 
vibration  isolators  must  incorporate 
suitable  features  to  ens\ire  that  the 
engine  is  retained  if  the  non-fireproof 
portions  of  the  isolators  deteriorate  from 
the  effects  of  a  fire. 

68.  Section  23.1507  is  revised  to  read 
as  follows: 

§23.1507  Operating  maneuverkig speed. 

The  maximum  operating  maneuvering 
speed,  Vo,  must  be  established  as  an 
operating  limitation.  Vo  is  a  selected 
speed  that  is  not  greater  than  VsVn 
established  in  §  23.335(c). 

69.  Section  23.1521  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§23.1521  Powerplant  limitations. 

(a)  General.  The  powerplant 
limitations  prescribed  in  this  section 
must  be  established  so  that  they  do  not 
exceed  the  corresponding  limits  for 
which  the  engines  or  propellers  are  type 
certificated.  In  addition,  other 
powerplant  limitations  used  in 
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determining  compliance  with  this  part 
must  be  established. 

*  •  •  •  * 

70.  A  new  §  23.1522  is  added  to  read 
as  follows: 

§ 23.1 522  Auxiliary  power  unit  limitations. 

If  an  auxiliary  power  unit  is  installed, 
the  limitations  established  for  the 
auxiliary  power  must  be  specified  in  the 
operating  limitations  for  the  airplane. 

71.  Section  23.1525  is  revised  to  read 
as  follows: 

§23.1525  Kinds  of  operation. 

The  kinds  of  operation  authorized 
(e.g.  VFR,  IFR,  day  or  night)  and  the 
meteorological  conditions  (e.g.  icing)  to 
which  the  operation  of  the  airplane  is 
limited  or  fiivm  which  it  is  prohibited, 
must  be  established  appropriate  to  the 
installed  equipment. 

72.  Section  23.1527  is  revised  to  read 

as  follows:  •  - 

§  23.1 527  Maximum  operating  altitude. 

(a)  The  maximum  altitude  up  to 
which  operation  is  allowed,  as  limited 
by  flight,  structural,  powerplant, 
functional  or  equipment  characteristics, 
must  be  establish^. 

(b)  A  maximum  operating  altitude 
limitation  of  not  more  than  25,000  feet 
must  be  established  for  pressurized 
airplanes  imless  compliance  with 

§  23.775(e)  is  shown. 

73.  Section  23.1549  is  amended  by 
revising  the  heading,  introductory  text 
of  the  section,  and  paragraph  (d)  to  read 
as  follows: 

§23.1549  Powerplant  and  auxiliary  power 
unit  Inatruntenta. 

For  each  required  powerplant  and 
auxiliary  power  unit  instrument,  as 
appropriate  to  the  type  of  instruments— 

***** 

(d)  Each  engine,  auxiliary  power  unit, 
or  propeller  range  that  is  restricted 
because  of  excessive  vibration  stresses 
must  be  marked  with  red  arcs  or  red 
lines. 

74.  Section  23.1557  is  amended  by 
removing  paragraph  (f)  and  by  revising 
paragraph  (c)  to  read  as  follows: 

§23.1557  Miscellaneous  markings  and 
placards. 

***** 

(c)  Fuel,  oil,  and  coolant  filler 
openings.  The  following  apply: 

(1)  Fuel  filter  openings  must  be 
marked  at  or  near  the  filler  cover  with — 

(i)  For  reciprocating  engine-powered 
airplanes — 

(A)  The  word  “Avgas”;  and 

(B)  The  minimum  fuel  grade. 

(ii)  For  turbine  engine-powered 
airplanes — 


(A)  The  words  “Jet  Fuel”;  and 

(B)  The  permissible  fuel  designations, 
or  references  to  the  Airplane  Flight 
Manual  (AFM)  for  permissible  fuel 
designations. 

(iii)  For  pressure  fueling  systems,  the 
maximum  permissible  fueling  supply 
pressure  and  the  maximum  permissible 
defueling  pressine. 

(2)  Oil  filler  openings  must  be  maiiced 
at  or  near  the  filler  cover  with  the  word 
“Oil”  and  the  permissible  oil 
designations,  or  references  to  the 
Airplane  Flight  Manual  (AFM)  for 
permissible  oil  designations. 

(3)  Coolant  filler  openings  must  be 
marked  at  or  near  the  filler  cover  with 
the  word  “Coolant”. 
***** 

75.  Section  23.1563  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§23.1563  Airspeed  placards. 
***** 

(a)  The  operating  maneuvering  speed, 
Vo;  and 

***** 

76.  Section  23.1581  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§23.1581  General. 
***** 

(f)  Revisions  and  amendments.  Each 
Airplane  Flight  Manual  (AFM)  must 
contain  a  means  for  recording  the 
incorporation  of  revisions  and 
amendments. 

77.  Section  23.1583  is  amended  by 
adding  introductory  text  to  the  section, 
by  revising  paragraphs  (a)(2)  and  (h), 
and  by  adding  a  paragraph  (m)  to  read 
as  follows: 

§23.1583  Operating  limitations. 

Operating  limitations  determined 
during  type  certification  must  be  stated, 
including  the  following: 

(a)  *  *  * 

(2)  The  speeds  Vmc.  Vq,  Vle,  and  Vlo. 
if  established,  and  their  significance. 

***** 

(h)  Kinds  of  operation.  A  list  of  the 
kinds  of  operation  to  which  the  airplane 
is  limited  or  from  which  it  is  prohibited 
under  §  23.1525,  and  also  a  list  of 
installed  equipment  that  affects  any 
operating  limitation  and  identification 
as  to  the  equipment’s  required 
operational  status  for  the  kinds  of 
operation  for  which  approval  has  been 
given. 

***** 

(m)  Allowable  lateral  fuel  loading. 
The  maximum  allowable  lateral  fuel 
loading  differential  must  be  furnished  if 
less  than  the  maximum  possible. 


78.  Section  §  23.1585  is  amended  by 
revising  paragraphs  (a)  and  (c),  and 
adding  paragraph  (b),  to  read  as  follows: 

§  23.1 585  Operating  procedures. 

(a)  For  each  airplane,  information 
concerning  normal,  abnormal,  and 
emergency  procedures  and  other 
pertinent  information  necessary  for  safe 
operation  and  the  achievement  of  the 
scheduled  performance  must  be 
identified  and  segregated,  including — 

(1)  The  maximiun  demonstrated 
values  of  crosswind  velocity  for  takeoff 
and  landing  and  procedures  and 
information  pertinent  to  operations  in 
crosswinds; 

(2)  The  speeds,  configurations,  and 
procedures  for  making  a  normal  takeoff 
and  the  subsequent  climb; 

(3)  Procedure  for  abandoning  a  takeoff 
due  to  engine  failure  or  other  cause; 

(4)  The  recommended  climb  speeds, 
and  any  variation  with  altitude; 

(5)  An  explanation  of  significant  or 
unusual  fli^t  or  ground  handling 
characteristics  of  the  airplane; 

(6)  A  recommended  speed  for  flight  in 
rough  air.  This  speed  must  be  chosen  to 
protect  against  the  occurrence,  as  a 
result  of  gusts,  of  structural  daunage  to 
the  airplane  and  loss  of  control  (for 
example,  stalling);  and 

(7)  For  seaplanes  and  amphibians, 
water  handling  procedures  and  the 
demonstrated  wave  height. 

(b)  For  single-engine  airplanes,  the 
procedures,  speeds,  and  configiirations 
for  a  glide  following  an  engine  failure 
and  subsequent  forced  landing. 

(c)  For  multiengine  airplanes,  the 
information  must  include — 

(1)  Procedures  and  speeds  for 
continuing  a  takeoff  following  failure  of 
the  critical  engine  and  the  conditions 
under  which  takeoff  can  be  safely 
continued,  or  a  warning  against 
attempting  to  continue  the  takeoff; 

(2)  Procedures,  speeds,  and 
configurations  for  continuing  a  climb 
following  engine  failure  after  takeoff  or 
en  route: 

(3)  Procedures,  speeds,  and 
configurations  for  making  an  approach 
and  landing  with  one  engine 
inoperative: 

(4)  Procedures,  speeds,  and 
configurations  for  making  a  go-around 
with  one  engine  inoperative  and  the 
conditions  imder  which  the  go-aroimd 
can  safely  bo  executed,  or  a  warning 
against  attempting  the  go-aroimd 
maneuver; 

(5)  Procedures  for  restarting  engines 
in  flight,  including  the  effects  of 
altitude,  must  be  set  forth  in  the 
Airplane  Flight  Manual  (AFM);  and 

(6)  The  VssE  determined  in  §  23.149. 
***** 
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79.  Section  23.1587  is  amended  by 
adding  the  introductory  text  and  by 
revising  paragraphs  (a),  (b).  and  (c)  to 
read  as  follows: 

§23.1587  Performance  information. 

The  following  information  must  be  ' 
furnished: 

(a)  For  normal,  utility,  and  acrobatic 
category  airplanes: 

(1)  The  takeoff  distance  determined 
under  §  23.51  and  the  kind  of  nmway 
surface  used  in  the  tests. 

(2)  The  climb  gradient  determined 
under  §§  23.65  and  23.77,  with  the 
associated  airspeed,  power,  and  the 
airplane  configuration. 

(3)  The  landing  distance  determined 
under  §  23.75. 

(4)  The  one  engine  inoperative  en 
route  climb/descent  gracUents 
determined  imder  §  23.67  fbr 
multiengine  airplanes. 

(5)  The  calculated  approximate  effect 
on  takeoff  distance,  landing  distance, 
and  climb  performance  for  variations 
in — 

(i)  Altitude  from  sea  level  to  10,000 
feet  in  a  standard  atmosphere  and  cruise 
configuration;  and 

(ii)  Temperature,  at  those  altitudes 
from  60®F  below  standard  to  40®F  above 
standard. 

(b)  For  skiplanes,  a  statement  of  the 
approximate  reduction  in  climb 
performance  may  be  used  instead  of 


complete  new  data  for  the  skiplane 
configuration  if — 

(1)  The  landing  gear  is  fixed  in  both 
the  landplane  and  skiplane 
configurations; 

(2)  The  climb  performance  is  not 
critical;  and 

(3)  The  climb  reduction  in  the 
skiplane  configuration  does  not  exceed 
50  feet  per  minute. 

(c)  For  each  airplane: 

(1)  Any  loss  of  altitude  more  than  100 
feet,  or  any  pitch  more  than  30  degrees 
below  level  flight  ^itude,  occurring 
during  the  recovery  part  of  maneuvers 
prescribed  in  §§  23.201(c)  and  23.305,  if 
applicable. 

(2)  The  stalling  speed.  Vso.  at 
maximum  weight. 

(3)  The  stalling  speed,  Vsi.  at 
maximvun  weight  and  with  the  landing 
gear  and  wing  flaps  retracted  and  the 
effect  upon  this  stalling  speed  of  angles 
of  bank  up  to  60  degrees. 

(4)  The  speed  used  in  showing 
compliance  with  the  cooling  and  climb 
requirements  of  §§  23.1041  through 
23.1047  if  this  speed  is  greater  than  the 
best  rate  of  climb  with  one  engine 
inoperative  for  multiengine  airplanes 
and  the  maximum  atmospheric 
temperature  at  which  compliance  with 
the  cooling  requirements  has  been 
shown. 

*  *  *  •  • 


80.  Section  23.1589  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  23.1 589  Loading  information. 
***** 

(a)  The  weight  and  location  of  each 
item  of  equipment  that  can  be  easily 
removed,  relocated,  or  replaced  and  that 
is  installed  when  the  airplane  was 
weighed  under  the  requirement  of 
§  23.25. 

***** 

81.  Appendix  D  of  part  23  is  amended 
by  revising  the  heading  and  by  adding 

a  paragraph  (c)  to  read  as  follows: 

Appendix  D  to  Part  23— Wheel  SpIn-Up 
and  Spring-Back  Loads 
***** 

(c)  Dynamic  spring-back  of  the  landing  gear 
and  adjacent  strucUire  at  the  instant  just  after 
the  wheels  come  up  to  speed  may  result  in 
dynamic  forward  acting  loads  of  considerable 
magnitude.  This  effect  must  be  determined, 
in  &e  level  landing  condition,  by  assiiming 
that  the  wheel  spin-up  loads  calculated  by 
the  methods  of  this  appendix  are  reversed. 
Dynamic  spring-back  is  likely  to  become 
critical  for  landing  gear  units  having  wheels 
of  large  mass  or  hi^  landing  speeds. 

82.  A  new  appendix  H  is  added  to 
part  23  to  read  as  follows; 

Appendix  H  to  Part  23— Seaplane 
Loads 

MUJHQ  OOOC  4tte-tS-M 
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Unflared  Bottom  Flared  Bottom 

FIGURE  1.  Pictorial  definition  of  angles,  dimensions,  and  directions  on  a  seaplane. 
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A/  (Vertical  Loads)  (Bottom  Pressures) 

FIGURE  2.  Hull  Station  weigOing  factor. 


Local  Pressure  Distributed  Pressure 

FIGURE  3.  Transverse  pressure  distributions. 
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FEDERAL  ELECTION  COMMISSION 
11  CFR  Parts  102  and  110 
(NOTICE  1993—17] 

Multicandidate  Political  Committees 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rules;  transmittal  of 
regulations  to  Congress. 

SUMMARY:  The  Federal  Election 
Commission  has  revised  its  regulations 
regarding  multicandidate  political 
committees.  The  revisions  require 
political  committees  to  report  to  the 
Commission  that  they  have  achieved 
multicandidate  status:  provide 
documentation  to  the  Commission 
verifying  such  status  at  the  time  this  is 
first  reported;  and  give  written  notice  of 
this  status  to  candidates  and  their 
committees  that  receive  campaign 
contributions  from  multicandidate 
committees.  These  revisions  will  help 
the  Commission  carry  out  its  statutory 
responsibility  to  maintain  a  current 
Multicandidate  Committee  Index,  and 
also  help  candidates  determine  what 
level  of  contributions  they  can  accept 
from  donor  committees. 

DATES:  Further  action,  including  the 
announcement  of  an  effective  date,  will 
be  teiken  after  these  regulations  have 
been  before  Congress  for  30  legislative 
days  pursuant  to  2  U.S.C.  438(d).  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  E.  Propper,  Assistant  General 
Counsel.  999  E  Street,  NW., 

Washington,  DC  20463,  (202)  219-3690 
or  (800)  424-9530. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  publishing  today  the 
final  text  of  revisions  to  its  regulations 
at  11  CFR  102.2(a)(1)  and  (3)  and 
110.2(a).  regarding  multicandidate 
committees. 

On  March  3, 1993,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
|“NPRM'’l  seeking  comments  on 
proposed  revisions  to  these  regulations. 
58  FR  12189.  Two  written  comments 
were  received  in  response  to  the  Notice. 

Section  438(d)  of  title  2,  United  States 
Code,  requires  that  any  rule  or 
regulation  prescribed  by  the 
Commission  to  carry  out  the  provisions 
of  title  2  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  30  legislative  days  before 
they  are  finally  promulgated.  These 
regulations  were  transmitted  to 
Congress  on  August  3. 1993. 


Explanation  and  Justification 

A  political  committee  may  generally 
contribute  a  maximum  of  $1,000  per 
election  to  a  federal  candidate  or  that 
candidate’s  authorized  committee.  2 
U.S.C.  441a(a)(l)(A),  11  CFR  110.1(b)(1). 
However,  a  “multicandidate  political 
committee”  may  contribute  a  maximum 
of  $5,000  per  candidate,  per  election.  2 
U.S.C.  441a(a)(2)(A),  11  CFR  110.2(b)(1).' 

A  political  committee  qualifies  as  a 
“muiticandidate  political  committee”  if 
it  has  been  registered  with  the  Federal 
Election  Commission  for  at  least  six 
months:  received  contributions  from 
more  than  50  persons;  and,  except  for 
state  party  organizations,  made 
contributions  to  five  or  more  candidates 
for  federal  office.  2  U.S.C.  441a(a)(4).  11 
CFR  100.5(e)(3).  The  Commission  is 
required  to  maintain  an  index  of 
committees  that  have  qualified  as 
multicandidate  committees.  2  U.S.C. 
438(a)(6)(C). 

Prior  to  these  revisions,  a  committee 
informed  the  Commission  that  it  had 
qualified  as  a  multicandidate  committee 
by  checking  the  appropriate  box  on  the 
first  regularly-scheduled  Report  of 
Receipts  and  Disbursements  (FEC  Form 
3X]  due  after  this  status  was  achieved. 
This  at  times  resulted  in  a  significant 
lapse  of  time  between  the  date  on  which 
the  committee  qualified  and  the  date  on 
which  this  information  was  made 
known  to  the  Commission,  and  hence  to 
the  general  public.  For  example,  if  a 
committee  achieved  multicandidate 
status  shortly  after  filing  its  July  31 
semi-annual  report  in  a  non-election 
year,  the  Commission’s  Index  would  not 
list  iJiis  committee  until  after  the 
committee  filed  the  year-end  report  due 
on  January  31  of  the  following  year.  2 
U.S.C.  434(a)(4),  11  CFR  104.5.  A 
candidate  or  candidate’s  committee 
might  find  it  difficult  to  verify  the 
legality  of  a  contribution  over  $1,000 
received  during  this  period. 

Part  102 — Registration,  Organization, 
and  Recordkeeping  by  Political 
Committees 

Section  102.2  Statement  of 
Organization:  Forms  and  Committee 
Identification  Number 

New  paragraph  102.2(a)(3)  requires 
each  committee  to  report  that  it  has 
qualified  as  a  multicandidate  committee 
before  making  any  contributions  to 
candidates  that  exceed  $1000  per 
election,  and  to  submit  data  verifying  its 
multicandidate  status,  at  the  time  this 
status  is  reported.  Both  the  change  in 
status  and  the  verifying  information  are 
to  be  reported  on  a  new  form;  FEC  Form 
IM. 


The  NPRM  proposed  requiring  this 
information  to  be  reported  as  an 
amendment  to  the  Statement  of 
Organization  that  each  committee  is 
required  to  file.  2  U.S.C.  433(a),  11  CFR 
10^1.  Any  change  in  information 
previously  submitted  in  a  Statement  of 
Organization  must  be  reported  to  the 
Commission  no  later  than  10  days  after 
the  date  of  the  change.  2  U.S.C.  433(c), 

11  CFR  102.2(a)(2).  (Information  on 
multicandidate  status  could  not  be 
reported  on  an  original  Statement  of 
Organization,  because  of  the 
requirement  that  a  committee  be 
registered  at  least  six  months  before  it 
can  qualify  as  a  multicandidate 
committee.)  The  Commission  has  now 
decided  on  a  more  straightforward 
approach,  that  is  requiring  this 
information  to  be  reported  on  a  new, 
and  separate,  FEC  Form  IM. 

FEC  Form  IM  requires  the  committee, 
after  qualifying  as  a  multicandidate 
committee,  to  provide  the  Commission 
with:  (1)  The  date  on  which  it  first 
registered  with  the  Commission;  (2)  a 
listing  of  five  federal  candidates  it  has 
supported,  with  the  date  of  the 
contribution  to  each;  and  (3)  a 
certification  that  it  has  received 
contributions  from  more  than  50 
persons. 

Formerly,  this  information  was 
apparent  from  the  committee’s  reports 
filed  at  the  time  this  status  was 
reported.  Under  the  revised  rules, 
however,  the  committee  is  required  to 
provide  this  information  at  the  time  it 
files  Form  IM,  since  the  information 
may  not  have  been  reported  by  the  time 
this  form  is  filed. 

One  commenter  endorsed  the  NPRM, 
but  suggested  the  verification  required 
in  the  preceding  paragraph  be  replaced 
by  random  requests  for  this  information 
from  the  Commission’s  Reports  Analysis 
Division  (“RAD”).  However,  the 
Commission  believes  each  committee 
should  be  required  to  provide  this 
information,  as  proposed  in  the  Notice. 

Since  the  difference  in  maximum 
contributions  is  significant,  the 
Commission  feels  strongly  that  each 
committee  must  demonstrate  that  it 
qualifies  for  this  status.  Moreover 
compliance  with  this  requirement  will 
not  be  burdensome.  Committees  are  not 
required  to  list  all  of  their  contributors, 
for  example,  but  merely  to  certify  that 
they  have  received  contributions  from  a 
sufficient  number  of  persons.  Also,  the 
Commission’s  experience  has  been  that 
committees  may  not  fully  imderstand 
the  criteria  for  achieving  multicandidate 
status,  and  this  approadh  would  help 
ensure  that  they  comply  fully.  Finally, 
random  requests  for  information  may 
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not  be  sufficient  to  ensure  full 
compliance  with  these  requirements. 

FEC  Form  3X,  where  this  information 
was  formerly  reported,  has  also  been 
amended.  Committees  formerly  checked 
square  3  only  if  they  had  achieved 
multicandidate  status  during  the  period 
covered  by  that  report.  They  now 
indicate  in  that  square  if  they  have 
qualified  as  a  multicandidate  committee 
in  every  report  filed  after  qualification, 
so  that  candidates  and  other  interested 
parties  may  readily  determine  this 
information.  The  new  square  cross- 
references  FEC  Form  IM.  which 
provides  the  more  detailed  information. 

Part  110 — Contributions  and 
Expenditure  Limitations  and 
Prohibitions 

Section  110.2  Contributions  by 
Multicandidate  Political  Committees 

New  paragraph  110.2(a)(2)  requires 
multicandidate  committees  to  notify 
recipients  of  this  status  in  writing,  at  the 
time  a  contribution  is  made.  This  allows 
a  candidate  or  authorized  committee  to 
easily  determine  the  legality  of  a 
committee  contribution  over  $1,000. 

The  Federal  Election  Campaign  Act 
prohibits  both  the  making  and  the 
receipt  of  any  contribution  over  $1,000 
from  a  political  committee  that  has  not 
qualified  as  a  multicandidate 
committee:  and  the  donor  is  in  the 
better  position  to  know  whether 
multicandidate  status  has  been 
achieved.  While  the  recipient  can  check 
the  Commission’s  Multicandidate 
Committee  Index,  there  is  inevitably 
some  time  lag  between  the  date  a 
committee  achieves  multicandidate 
status  and  the  date  this  information 
becomes  publicly  available. 

The  revised  rule  does  not  specify  the 
nature  of  this  writing.  Multicandidate 


committees  may  choose  to  have  this 
information  printed  on  their  checks 
and/or  their  letterhead  stationery.  Prior 
to  the  time  this  is  available,  they  may 
handwrite  or  type  this  information  on 
their  checks.  Alternatively,  they  may 
include  this  information  in  the  body  of 
an  accompanying  letter  or  other 
communication,  or  in  another  manner  of 
their  choosing. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  [Regulatory  Flexibility 
Act] 

The  attached  rules  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  basis  of  this  certification  is  that  any 
entities  affected  are  already  required  to 
comply  with  the  Act’s  requirements  in 
this  area. 

List  of  Subjects 
11  CFRPart  102 

Campaign  funds,  Political  candidates. 
Political  committees  and  parties. 
Reporting  requirements. 

11  CFRPart  110 

Campaign  funds.  Political  candidates. 
Political  committees  and  parties. 

For  the  reasons  set  out  in  the 
preamble.  Subchapter  A,  chapter  I  of 
Title  11  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  102— REGISTRATION, 
ORGANIZATION,  AND 
RECORDKEEPING  BY  POLITICAL 
COMMITTEES  (2  U.S.C.  433) 

1.  The  authority  citation  for  part  102 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  432,  433, 438(a)(8), 
441d. 


2.  In  §  102.2,  paragraph  (a)(3)  is 
added,  to  read  as  follows: 

§  102.2  Statement  of  organization:  Forms 
and  committee  identification  number  (2 
U.S.C.  433(b),  (c)). 

(a)  *  •  * 

(3)  A  committee  shall  certify  to  the 
Commission  that  it  has  satisfied  the 
criteria  for  becoming  a  multicandidate 
committee  set  forth  at  11  CFR 
100.5(e)(3)  by  filing  FEC  Form  IM 
before  it  makes  any  contributions  to 
candidates  that  exceed  $1000  per 
election. 

*  *  *  *  *  * 

PART  110— CONTRIBUTIONS  AND 
EXPENDITURE  LIMITATIONS  AND 
PROHIBITIONS 

3.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(8),  431(9), 
432(c)(2),  437d(a)(8),  438(a)(8),  441a,  441b, 
441d,  441e,  441f,  441g  and  441h. 

4.  In  §  110.2,  paragraph  (a)  is 
redesignated  as  paragraph  (a)(1)  and 
new  paragraph  (a)(2)  is  added,  to  read 
as  follows- 

§110.2  Contributions  by  multicandidate 
political  committees  (2  U.S.C.  441a(a)(2)). . 

(a)(1)*  *  * 

(2)  Notice  to  recipients.  Each 
multicandidate  committee  that  makes  a 
contribution  under  this  section  shall 
notify  the  recipient  in  writing  of  its 
status  as  a  multicandidate  committee. 

*  *  «k  *  * 

Dated:  August  3, 1993. 

Scott  E.  Thomas, 

Chairman,  Federal  Election  Commission. 
IFR  Doc.  93-18862  Filed  8-5-93:  8:45  am) 
BILUNG  CODE  S71S-01-M 


Friday 

August  6,  1993 


Part  IV 

Interstate  Commerce 
Commission 


Norfolk  Southern  Railway  Company; 
Consolidation  of  Operations— CSX 
Transportation,  Inc.;  Notice 


42176 


Federal  Register  /  Vol.  58.  No.  150  /  Friday,  August  6.  1993  /  Notices 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32299] 

Norfolk  Southern  Railway  Company; 
Conaoiidation  of  Oparations— CSX 
Transportation,  Inc. 

AGENCY:  Interstate  Commerce 
Commission. 

ACTKM:  Notice  of  decision  accepting 
application  for  consideration. 

SUMMARY:  The  Commission  is  accepting 
for  consideration  the  application  Hied 
July  7. 1993,  by  Norfolk  Southern 
Railway  Company  (NS)  and  CSX 
Transportation,  Inc.  (CSXT)  for  approval 
and  authorization  of  the  consolidation 
of  certain  operations  and  joint  use  of 
certain  railroad  lines  of  NS  and  CSXT  in 
South  Carolina.  Pursuant  to  49  CFR  part 
1180,  the  Commission  Hnds  this  to  be  a 
minor  transaction. 

OATES:  Written  comments  must  be  filed 
with  the  Commission  no  later  than 
September  7, 1993,  and  concurrently 
served  on  applicants’  representatives, 
the  United  States  Secretary  of 
Transportation,  and  the  Attorney 
General  of  the  United  States.  Comments 
from  the  Secretary  of  Transportation 
and  Attorney  General  of  the  United 
States  must  be  filed  by  September  20, 
1993.  The  Commission  will  issue  a 
service  list  shortly  thereafter.  Comments 
must  be  served  on  all  parties  of  record 
within  10  days  of  the  Commission’s 
issuance  of  the  service  list  and 
confirmed  by  certificate  of  service  filed 
with  the  Commission  indicating  that  all 
designated  individuals  and 
organizations  on  the  service  list  have 
been  properly  served.  Applicants’  reply 
is  due  by  October  12, 1993. 

ADDRESSES:  Send  an  original  and  10 
copies  of  all  documents  to:  Office  of  the 
Secretary,  Case  Control  Branch,  Attn: 
Finance  Docket  No.  32299,  Interstate 
Commerce  Commission,  Washington, 

DC  20423.  In  addition,  concurrently 
send  one  copy  of  all  documents  to  the 
United  States  Secretary  of 
Transportation,  the  Attorney  General  of 
the  United  States,  and  to  applicants’ 
representatives:  (1)  Docket  Clerk,  Office 
of  Chief  Counsel,  Federal  Railroad 
Administration,  room  8201, 400 
Seventh  St.  SW.,  Washington,  DC 
20590;  (2)  Attorney  General  of  the 
United  States,  United  States  Department 
of  Justice,  10th  St.  and  Constitution 
Ave.  NW.,  Washington.  DC  20530;  (3) 
Robert  J.  Cooney.  Norfolk  Southern 
Railway  Company.  ’Three  Commercial 
Place,  Norfolk,  VA  23510-2191;  (4) 
Charles  M.  Rosenberger,  CSX 
Transportation.  Inc.,  500  Water  Street, 


room  J150,  Jacksonville,  FL  32202;  and 
(5)  Peter  J.  Shudtz,  CSX  Corporation. 

One  James  Center,  901  East  Cary  Street, 
Richmond,  VA  23219. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beryl  Gordon.  (202)  927-5610.  (TDD  for 
hearing  impair^:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  By 
application  filed  July  7, 1993',  NS  and 
CSXT,  collectively  ’’applicants,”  seek 
Commission  approval  under  49  U.S.C 
11343,  et  seq.,  for  a  consolidation  of 
certain  of  their  operations  in  South 
Carolina.  The  proposal  involves  a  series 
of  trackage  rights  agreements,  joint  use 
agreements,  and  operating  agreements 
under  which  the  applicants  propose  to 
operate  over  certain  trackage  of  each 
other. 

Under  the  proposal,  NS  will  grant 
overhead  trackage  rights  to  CSXT  over 
its  line  of  railroad  between  Columbia 
and  Charleston,  allowing  CSXT  to 
operate  over  this  line  with  its  own  trains 
and  its  own  crews.  CSXT  will  have  the 
right  to  exit  the  line  at  Pregnall  and 
Orangeburg.  In  connection  with  these 
trackage  rights,  NS  has  agreed  to  handle 
cars  in  CSXT’s  accounts  in  trains 
operated  by  NS  crews  between 
Columbia  and  Charleston,  including  the 
setting  out  and  picking  up  of  CSXT’s 
traffic  at  Pregnall  and  Orangeburg. 

CSXT  will  lease  NS’s  line  of  railroad 
between  Pregnall  and  Giant.  CSXT  and 
NS  have  agreed  that  CSXT  will  switch 
traffic  between  Pregnall  and  Giant  for  all 
CSXT  and  NS  customers,  and  trafiic  to 
or  fi-om  CSXT  or  NS  customers  will 
remain  in  the  respective  railroad’s 
account. 

CSXT  will  grant  overhead  trackage 
rights  to  NS  over  its  line  of  railroad 
between  Columbia  and  Newberry, 
allowing  NS  to  operate  over  this  line 
with  its  own  trains  and  its  own  crews. 

In  connection  with  these  trackage  rights. 
CSXT  has  agreed  to  handle  cars  in  NS’s 
accounts  in  trains  operated  by  CSXT 
crews  between  Columbia  and  Newberry. 
In  addition,  CSXT  has  agreed  to  handle 
cars  in  NS’s  accounts  in  trains  operated 
by  CSXT  crews  between  Newberry  and 
Spartanburg.  NS  and  CSXT  have  agreed 
that  NS  will  switch  traffic  in  the 
Newberry  area  for  all  CSXT  and  NS 
customers.  Traffic  switched  to  and  fi-om 
CSXT  or  NS  customers  will  remain  in 
the  respective  railroad’s  account. 

CSXT  is  a  class  I  rail  carrier  that 
operates  a  rail  system  comprising 
approximately  19,000  miles  of  trackage 
located  in  19  States,  the  District  of 
Columbia,  and  the  Province  of  Ontario. 
Canada.  CSXT  is  a  wholly  owned 
subsidiary  of  CSX  Corporation  (CSX),  a 
noncarrier  holding  company  that  owns 
and  controls  several  carriers  subject  to 


Commission  regulation,  including 
CSXT.  American  Commercial  Barge 
Line  Company  (an  inland  barge  carrier), 
CSX  Intermodal,  Inc.  (a  motor  carrier), 
and  various  other  wholly  owned  carrier 
affiliates.  The  proposed  consolidation  of 
operations  involves  only  CSXT’s  rail 
operations  in  South  Carolina.  *1110 
carrier  operations  of  CSX’s  other 
Commission-regulated  affiliates  are  not 
affected  by  the  pro^sed  transaction. 

NS  is  a  class  1  rail  carrier  that  operates 
a  rail  system  comprising  approximately 
9,000  miles  of  trackage  located  in  14 
States.  NS  is  a  wholly  owned  subsidiary 
of  Norfolk  Southern  Corporation,  a 
noncetrrier  holding  company.  NS 
controls  Norfolk  and  Western  Railway 
Company  and  other  carriers. 

According  to  applicants,  the  proposed 
transaction  will  not  substantially  lessen 
intermodal  or  intramodal  competition. 
Applicants  point  out  that  the  proposed 
consolidation  of  operations  relates  to 
train  operations  only.  They  emphasize 
that,  following  the  consolidation,  the 
current  customers  of  CSXT  will 
continue  to  be  CSXT  customers  and  the 
current  NS  customers  will  continue  to 
be  NS  customers.  There  will  be  no 
change  in  the  status  of  those  customers 
that  are  jointly  served  by  CSXT  and  NS, 
and  no  prospective  customers  will  be 
denied  service  from  either  CSXT  or  NS 
as  a  result  of  the  consolidation. 
Applicants  assert  that  the  only  effect  the 
proposed  consolidation  will  have  on 
customer  service  is  that  CSXT  cars  will 
be  handled  in  some  instances  in  NS 
trains  and  by  NS  crews,  and  NS  cars 
will  be  handled  in  other  instances  in 
CSXT  trains  and  by  CSXT  crews.  In 
short,  applicants  contend,  there  will  be 
no  lessening  of  competition  because 
there  will  be  no  change  in  the 
competitive  balance  between  NS  and 
CSXT  in  South  Carolina  as  a  result  of 
the  proposed  consolidation  of 
operations. 

Both  CSXT  and  NS  anticipate 
operating  economies  as  a  result  of  the 
proposed  transaction.  CSXT's  traffic 
between  Columbia  and  Charleston  can 
be  handled  more  efficiently  by  using  NS 
trains  between  those  two  points.  Adding 
the  CSXT  traffic  to  the  existing  NS 
traffic  will  increase  the  size  of  NS  trains, 
provide  economies  of  scale,  and  reduce 
the  transportation  costs  per  carload  of 
both  carriers.  CSXT’s  use  of  NS  trains 
between  Columbia  and  Charleston  will 
allow  CSXT  to  eliminate  two  road 
switchers  and  the  costs  that  accompany 
those  operations.  In  addition,  having  NS 
switch  the  CSXT  traffic  at  Newberry 
will  allow  CSXT  to  eliminate  one  road 
switcher  at  that  point.  By  using  CSXT 
trains  to  handle  its  traffic  between 
Columbia  and  Newberry  and  between 
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Newberry  and  Spartanburg,  and  to 
switch  its  traffic  between  Pregnall  and 
Giant.  NS  will  realize  certain  operating 
efficiencies.  In  addition,  the  NS  trackage 
between  Prosperity  and  Alston  will  be 
surplus  because  NS  will  have  trackage 
rights  over  CSXT  trackage  to  Prosperity. 
6uid  no  shippers  are  located  between 
Prosperity  and  Alston.  There  is  no 
Hnancial  consideration  involved  in  the 
proposed  consolidation  of  operations 
other  than  the  reimbursement  by  CSXT 
and  NS  for  the  cost  of  their  respective 
use  of  each  other’s  facilities  in  South 
Carolina.  Applicants  do  not  intend  for 
the  proposed  consolidation  of 
operations  to  result  in  any  changes  in 
the  traffic  levels  of  either  party  or  any 
increases  or  decreases  in  revenue. 
Neither  do  they  expect  the  proposed 
consolidation  to  involve  any  increase  in 
Hxed  charges. 

Applicants  anticipate  a  positive 
impact  on  the  adequacy  of 
transportation  service  to  the  public.  By 
using  each  other’s  facilities  for  the 
handling  of  traffic  in  South  Carolina,  NS 
and  CSXT  will  both  be  able  to 
streamline  their  respective  operations 
and  rationalize  their  systems.  The 
economic  gains  that  applicants 
anticipate  will  strengthen  both  NS  and 
CSXT  and  allow  them  to  provide  high 
quality  transportation  service  to  the 
shippers  and  receivers  on  their 
re^ective  systems. 

The  proposed  consolidation  of 
operations  will  result  in  the  elimination 
of  three  CSXT  trains.  Accordingly,  the 
train  crews  of  CSXT  who  normally  work 
on  those  trains  will  be  affected  by  the 
proposed  consolidation.  No  NS  trains 
are  to  be  eliminated.  CSXT  and  NS 
acknowledge  that,  pursuant  to  49  U.S.C. 
11347,  the  Commission  is  required  to 
impose  labor  protective  provisions  as  a 
condition  to  its  approval  of  the 
proposed  consolidation  of  operations 
under  49  U.S.C.  11343.  At  this  time. 


applicants  have  not  reached  agreements 
with  the  employees  to  be  affected. 

Under  49  CFR  1180.4(b)(2)(iv),  we 
must  determine  whether  a  proposed 
transaction  is  major,  signihcant,  minor, 
or  exempt.  The  proposal  here  does  not 
involve  the  control  or  merger  of  two  or 
more  class  I  railroads.  Further,  the 
proposed  transaction  has  no  regional  or 
national  significance  and  does  not 
involve  a  major  market  extension  as 
defined  under  our  rules  for  rail 
consolidations.  NS  and  CSXT  are  not 
combining  to  enlarge  their  market 
shares  between  major  city  pairs  or 
regions.  They  are  individually  paring 
down  expenses  to  operate  more 
efficiently  in  markets  they  are  already 
serving.  This  may  make  the  carriers 
more  effective  in  meeting  geographic  or 
intermodal  competition,  but  not  to  the 
extent  that  it  would  quali^  as  a  luajor 
market  extension.  Accordingly,  we  hnd 
the  proposal  is  a  minor  transaction  as 
defined  in  49  CFR  1180.2(c).  Because 
the  application  complies  with  our 
regulations  governing  minor 
transactions,  we  are  accepting  it  for 
consideration. 

The  application  and  exhibits  are 
available  for  inspection  in  the  Public 
Docket  Room  at  the  OfHces  of  the 
Interstate  Commerce  Commission  in 
Washington,  DC.  In  addition,  copies 
may  be  obtained  upon  request  horn 
applicants’  representatives  named 
above. 

Any  interested  persons,  including 
government  entities,  may  participate  in 
the  proceeding  by  submitting  written 
comments.  Any  person  who  submits,  in 
timely-filed,  written  comments,  a 
request  to  participate  in  this  proceeding 
as  a  party  of  record  will  be  accorded 
that  status,  and  need  not  file  a  petition 
for  leave  to  intervene. 

Consistent  with  49  CFR 
1180.4(d)(l)(iii).  written  comments  must 
contain: 


(a)  The  docket  number  and  title  of  the 
proceeding, 

(b)  The  name,  address,  and  telephone 
number  of  the  commenting  party  and  its 
representative  upon  whom  service  shall  be 
made; 

(c)  The  commenting  party’s  position,  i.e., 
whether  it  supports  or  opposes  the  proposed 
transaction: 

(d)  A  statement  of  whether  the  commenting 
party  intends  to  participate  formally  in  the 
proceeding  or  merely  comment  upon  the 
proposal; 

(e)  If  desired,  a  request  for  an  oral  hearing 
with  reasons  supporting  this  request;  the 
request  must  indicate  the  disputed  material 
facts  that  can  only  be  resolved  at  a  hearing; 
and 

(f)  A  list  of  all  information  sought  to  be 
discovered  from  applicant  carriers. 

Because  we  have  determined  that  the 
proposal  in  this  proceeding  constitutes 
a  minor  transaction,  no  responsive 
applications  will  be  permitted.  The  time 
limits  for  processing  a  minor  transaction 
are  set  forth  at  49  U.S.C.  11345(d). 

Discovery  may  begin  immediately.  We 
admonish  the  parties  to  resolve  all 
discovery  matters  expeditiously  and 
amicably. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  This  application  is  accepted  for 
consideration  as  a  minor  transaction 
under  49  CFR  1180.2(c). 

2.  The  pcuties  shall  comply  with  all 
provisions  stated  above. 

Decided:  August  2, 1993. 

By  the  Commission,  Chairman  McDonald 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden. 

Sidney  L.  Strickland,  Jr., . 

Secretary. 

|FR  Doc.  93-19081  Filed  8-5-93;  8:45  am)  . 
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Title  3 —  Executive  Order  12857  of  August  4,  1993 

The  President  Budget  Control 


By  the  authority  vested  in  me  as  President  of  the  United  States  by  the 
Constitution  and  the  laws  of  the  United  States  of  America,  including  section 
1105  of  title  31,  United  States  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Purpose.  The  purpose  of  this  order  is  to  create  a  mechanism 
to  monitor  total  costs  of  direct  spending  programs,  and,  in  the  event  that 
actual  or  projected  costs  exceed  targeted  levels,  to  require  that  the  budget 
address  adjustments  in  direct  spending. 

Sec.  2.  Establishment  of  Direct  Spending  Targets. 

(a)  In  General.  The  initial  direct  spending  targets  for  each  of  fiscal  years 
1994  through  1997  shall  equal  total  outlays  for  all  direct  spending  except 
net  interest  and  deposit  insurance  as  determined  by  the  Director  of  the 
Office  of  Management  and  Budget  (Director)  under  subsection  (b). 

(b)  Initial  Report  by  Director.  (1)  Not  later  than  30  days  after  the  date 
of  enactment  of  the  Omnibus  Budget  Reconciliation  Act  of  1993  (OBRA), 
the  Director  shall  submit  a  report  to  the  Congress  setting  forth  projected 
direct  spending  targets  for  each  of  fiscal  years  1994  through  1997. 

(2)  The  Director’s  projections  shall  be  based  on  legislation  enacted  as 
of  5  days  before  the  report  is  submitted  under  paragraph  (1).  To  the  extent 
feasible,  the  Director  shall  use  the  same  economic  and  technical  assumptions 
used  in  preparing  the  concurrent  resolution  on  the  budget  for  fiscal  year 
1994  {H.ComRes.  64). 

(c)  Adjustments.  Direct  spending  targets  shall  be  subsequently  adjusted 
by  the  Director  under  Section  6. 

Sec.  3.  Annual  Review  of  Direct  Spending  and  Receipts  by  President.  As 
part  of  each  budget  submitted  under  section  1105(a)  of  title  31,  United 
States  Code,  the  Director  shall  provide  an  annual  review  of  direct  spending 
and  receipts,  which  shall  include  (1)  information  supporting  the  adjustment 
of  direct  spending  targets  pursuant  to  Section  6,  (2)  information  on  total 
outlays  for  programs  covered  by  the  direct  spending  targets,  including  actual 
outlays  for  the  prior  fiscal  year  and  projected  outlays  for  the  current  fiscal 
year  and  the  5  succeeding  fiscal  years,  and  (3)  information  on  the  major 
categories  of  Federal  receipts,  including  a  comparison  between  the  levels 
of  those  receipts  and  the  levels  projected  as  of  the  date  of  enactment  of 
OBRA. 

Sec.  4.  Special  Direct  Spending  Message  by  President,  (a)  Trigger.  In  the 
event  that  the  information  submitted  under  Section  3  indicates — 

(1)  that  actual  outlays  for  direct  spending  in  the  prior  fiscal  year  exceeded 
the  applicable  direct  spending  target,  or 

(2)  that  outlays  for  direct  spending  for  the  current  or  budget  year  are 
projected  to  exci^  the  applicable  direct  spending  targets,  the  Director  shall 
include  in  the  budget  a  special  direct  spending  message  meeting  the  require¬ 
ments  of  subsection  (b)  of  this  Section. 

(b)  Contents.  (1)  The  special  direct  spending  message  shall  include: 

(A)  An  explanation  oi  any  adjustments  to  the  direct  spending  targets 
pursuant  to  Sectkm  6. 

(B)  An  analysis  of  the  variance  in  direct  spending  over  the  adjusted 
direct  spending  targets. 
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(C)  The  President’s  recommendations  for  addressing  the  direct  spending 
overages,  if  any,  in  the  prior,  current,  or  budget  year. 

(2)  The  recommendations  may  consist  of  any  of  the  following: 

(A)  Proposed  legislative  changes  to  reduce  outlays,  increase  revenues, 
or  both,  in  order  to  recoup  or  eliminate  the  overage  for  the  prior,  current, 
and  budget  years  in  the  current  year,  the  budget  year,  and  the  4  out- 
years. 

(B)  Proposed  legislative  changes  to  reduce  outlays,  increase  revenues,  or 
both,  in  order  to  recoup  or  eliminate  part  of  the  overage  for  the  prior, 
current,  and  budget  year  in  the  current  year,  the  budget  year,  and  the 
4  out-years,  accompanied  by  a  finding  by  the  President  that,  because  of 
economic  conditions  or  for  other  specified  reasons,  only  some  of  the  overage 
should  be  recouped  or  eliminated  by  outlay  reductions  or  revenue  increases, 
or  both. 

(C)  A  proposal  to  make  no  legislative  changes  to  recoup  or  eliminate 
any  overage,  accompanied  by  a  finding  by  the  President  that,  because  of 
economic  conditions  or  for  other  specified  reasons,  no  legislative  changes 
are  warranted. 

(3)  Any  proposed  legislative  change  under  paragraph  (2)  to  reduce  outlays 
may  include  reductions  in  direct  spending  or  in  the  discretionary  spending 
limits  under  section  601  of  the  Congressional  Budget  Act  of  1974. 

Sec.  5.  Proposed  Special  Direct  Spending  Resolution.  If  the  President  rec¬ 
ommends  reductions  consistent  with  subsection  4  (b)(2)(A)  or  (B),  the  special 
direct  spending  message  shall  include  the  text  of  a  special  direct  spending 
resolution  implementing  the  President’s  recommendations  through  reconcili¬ 
ation  directives  instructing  the  appropriate  committees  of  the  House  of  Rep¬ 
resentatives  and  Senate  to  determine  and  recommend  changes  in  laws  within 
their  jurisdictions  to  reduce  outlays  or  increase  revenues  by  specified 
amounts.  If  the  President  recommends  no  reductions  pursuant  to  Section 
4  (b)(2)(C),  the  special  direct  spending  message  shall  include  the  text  of 
a  special  resolution  concurring  in  the  President’s  recommendation  of  no 
legislative  action. 

Sec  6.  Adjustments  to  Direct  Spending  Targets. 

(a)  Required  Annual  Adjustments.  Prior  to  the  submission  of  the  President’s 
budget  for  each  of  fiscal  years  1995  through  1997,  the  Director  shall  adjust 
the  direct  spending  targets  in  accordance  with  this  Section.  Any  such  adjust¬ 
ments  shall  be  reflected  in  the  targets  used  in  the  report  under  Section 
3  and  message  (if  any)  under  Section  4. 

(b)  Adjustment  for  Increases  in  Beneficiaries.  (1)  The  Director  shall  adjust 
the  direct  spending  targets  for  increases  (if  any)  in  actual  or  projected 
numbers  of  beneficiaries  under  direct  spending  programs  for  which  the 
number  of  beneficiaries  is  a  variable  in  determining  costs. 

(2)  The  adjustment  shall  be  made  by — 

(A)  computing,  for  each  program  under  paragraph  (1),  the  percentage 
change  between  (i)  the  annual  average  number  of  beneficiaries  under  that 
program  (including  actual  numbers  of  beneficiaries  for  the  prior  fiscal  year 
and  projections  for  the  budget  and  subsequent  fiscal  years)  to  be  used 
in  the  President’s  budget  with  which  the  adjustments  will  be  submitted, 
and  (ii)  the  annual  average  number  of  beneficiaries  used  in  the  adjustments 
made  by  the  Director  in  the  previous  year  (or,  im  the  case  of  adjustments 
made  in  1994,  the  annual  average  number  of  beneficiaries  used  in  the 
Director’s  initial  report  under  Section  2(b)); 

(B)  applying  the  percentages  computed  under  subparagraph  (A)  to  the 
projected  levels  of  outlays  for  each  program  consistent  with  the  direct  spend¬ 
ing  targets  in  effect  immediately  prior  to  the  adjustment;  and 

(C)  adding  the  results  of  the  calculations  required  by  subparagraph  (B) 
to  the  direct  spending  targets  in  effect  immediately  prior  to  the  adjustment. 


Federal  Register  /  Vol.  58.  No.  ISO  /  Friday,  August  6,  1993  /  Presidential  Documents 


42183 


(3)  No  adjustment  shall  be  made  for  any  program  for  a  hscal  year  in 
which  the  percentage  increase  computed  under  paragraph  (2)(A)  is  less 
than  or  equal  to  zero. 

(c)  Adjustments  for  Revenue  Legislation.  The  Director  shall  adjust  the 
targets  as  follows: 

(1)  they  shall  be  increased  by  the  amount  of  any  increase  in  receipts; 
or 

(2)  they  shall  be  decreased  by  the  amount  of  any  decrease  in  receipts, 
resulting  from  receipts  legislation  enacted  after  the  date  of  enactment  of 
OBRA,  except  legislation  enacted  in  response  to  the  message  transmitted 
under  Section  4. 

(d)  Adjustments  To  Reflect  Congressional  Decisions.  Upon  enactment  of 
a  reconciliation  bill  enacted  in  response  to  a  message  submitted  under 
Section  4.  the  Director  shall  adjust  direct  spending  targets  for  the  current 
year,  the  budget  year,  and  each  outyear  throu^  1997  by — 

(1)  increasing  the  target  for  the  current  year  and  the  budget  year  by 
the  amount  stated  for  that  year  in  that  reconciliation  bill  (but  if  a  separate 
vote  was  required  by  Congressional  rules,  only  if  that  vote  has  occurred); 
and 

(2)  decreasing  the  target  for  the  current,  budget,  and  outyears  through 
1997  by  the  amount  of  reductions  in  direct  spending  enacted  in  that  reconcili¬ 
ation  bill. 

(e)  Designated  Emergencies.  The  Director  shall  adjust  the  targets  to  reflect 
the  costs  of  legislation  that  is  designated  as  an  emergency  by  Congress 
and  the  President  under  section  252(e)  of  the  Balanced  Budget  and  Emergency 
Deficit  Control  Act  of  1985. 

Sec.  7.  Relationship  to  Balanced  Budget  and  Emergency  Deficit  Control 
Act.  Recommendations  pursuant  to  Section  4  shall  include  a  provision  speci¬ 
fying  that  reductions  in  outlays  or  increases  in  receipts  resulting  from  that 
legislation  shall  not  be  taken  into  account  for  purposes  of  any  budget  enforce¬ 
ment  procedures  under  the  Balanced  Budget  and  Emergency  Deflcit  Control 
Act  of  1985. 

Sec.  8.  Estimating  Margin.  For  any  flscal  year  for  which  the  overage  is 
less  than  one-half  of  1  percent  of  the  direct  spending  target  for  that  year, 
the  procedures  set  forth  in  Section  4  shall  not  apply. 

Sec.  9.  Means-Tested  Programs.  In  making  recommendations  under  Section 
4,  the  Director  shall  seriously  consider  all  other  alternatives  before  proposing 
reductions  in  means-tested  programs. 

Sec.  10.  Effective  Date.  This  order  shall  take  effect  upon  enactment  of 
OBRA.  This  order  shall  apply  to  direct  spending  targets  for  flscal  years 
1994  through  1997  and  shall  expire  at  the  end  of  flscal  year  1997. 


THE  WHITE  HOUSE. 

August  4,  1993. 

|FR  Doc.  93-19098 
Filed  8-5-93;  10:15  am] 

Billing  code  3195-01^ 

Editorial  note:  For  the  President's  remarks  on  signing  this  Executive  order,  see  issue  31 
of  the  Weekly  Compilation  of  Presidential  Documents. 
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Executive  Order  12858  of  August  4,  1993 

Deficit  Reduction  Fund 


By  the  authority  vested  in  me  as  President  of  the  United  States  by  the 
Constitution  and  the  laws  of  the  United  States  of  America,  including  sections 
1104  and  1105  of  title  31,  United  States  Code,  it  is  hereby  ordered  as 
follows: 

Section  1.  Purpose.  It  is  essential  to  guarantee  that  the  net  deticit  reduction 
achieved  by  the  Omnibus  Budget  Reconciliation  Act  of  1993  is  dedicated 
exclusively  to  reducing  the  deficit. 

Sec.  2.  Deficit  Reduction  Fund. 

(a) .  Establishment  of  the  Fund.  There  is  established  a  separate  account 
in  the  Treasury,  known  as  the  Deficit  Reduction  Fund,  which  shall  receive 
the  net  dehcit  reduction  achieved  by  the  Omnibus  Budget  Reconciliation 
Act  of  1993  as  called  for  in  subsection  (b)  of  this  order. 

(b)  Amounts  in  Fund.  Beginning  upon  enactment  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  the  Deficit  Reduction  Fund  shall  receive  any 
increases  in  total  revenues  resulting  from  enactment  of  such  Act  on  a  daily 
basis.  In  addition,  on  a  daily  basis,  the  Secretary  of  the  Treasury  shall 
enter  into  such  account  an  amount  equivalent  to  the  net  deficit  reduction 
achieved  as  a  result  of  all  spending  reductions  resulting  from  such  Act. 
The  cumulative  fiscal  year  amounts  for  the  combination  of  all  such  revenue 
increases  and  spending  reductions  shall  be  equal  to: 

(1)  for  fiscal  year  1994,  $60,292,000,000; 

(2)  for  fiscal  year  1995,  $70,437,000,000; 

(3)  for  fiscal  year  1996,  $92,061,000,000; 

(4)  for  Gscal  year  1997,  $125,881,000,000; 

(5)  for  fiscal  year  1998,  $146,939,000,000. 

Within  30  days  of  enactment  of  the  Omnibus  Budget  Reconciliation  Act 
of  1993,  the  foregoing  amounts  may  be  adjusted  by  the  Director  of  the 
Office  of  Management  and  Budget  to  reflect  the  final  scoring  of  such  Act. 

(c)  Status  of  Amounts  in  Fund,  (i)  The  amounts  in  the  Deficit  Reduction 
Fund  shall  used  exclusively  to  redeem  maturing  debt  obligations  of 
the  Treasury  of  the  United  States  held  by  foreign  governments  in  the  amounts 
specified  in  subsection  (b). 

(ii)  The  amounts  in  the  Deficit  Reduction  Fund  as  set  forth  in  subsection 
(b)  that  result  from  increases  in  total  revenues  and  spending  reductions 
shall  not  be  available  for  new  spending  or  to  finance  measures  that  increase 
the  dehcit  for  purposes  of  budget  enforcement  procedures  under  the  Balanced 
Budget  and  Emergency  Deficit  Control  Act  of  1985  (2  U.S.C.  901-922). 

(d)  Effect  on  Other  Funds.  Establishment  of  and  transfers  to  the  Deficit 
Reduction  Fund  shall  not  affect  trust  fund  transfers  that  may  be  authorized 
or  required  by  provisions  of  the  Omnibus  Reconciliation  Act  of  1993  or 

•  any  other  provision  of  law. 

Sec.  3.  Requirement  for  the  President  To  Report  Annually  on  the  Status 
of  the  Fund.  The  Director  of  the  Office  of  Management  and  Budget  shall 
include  in  the  President’s  Budget  transmitted  under  section  1105  of  title 
31,  United  States  Code,  information  about  the  Deficit  Reduction  Fund,  includ- 
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ing  a  separate  statement  of  amoonts  In  and  Federal  debt  redeemed  by  that 
Fund. 

Sec.  4.  Implementation.  The  Secretary  of  the  Treasury  and  the  Director 
of  the  Office  of  Management  and  Budget  shall  each  taJce  such  actions  as 
may  be  necessary,  within  their  respective  authorities,  promptly  to  carry 
out  this  OTda*. 

Sec.  5.  Effective  Date.  This  order  shall  take  effect  upon  enactment  of  the 
Omnibus  Budget  Reconciliation  Act  of  1993. 


[FR  Doc  93-19101 
Filed  9-5-93;  10:30  am) 
Billing  code  3195-01-P 


THE  WHITE  HOUSE. 
August  4,  1993. 


Editorial  note:  For  the  President's  remarks  on  signing  this  Executive  order,  see  issue  31 
of  the  Wiekfy  Compihthn  of  Presidential  Docaments. 
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